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NAMES  OF  THE  JUDGES,  &c., 


DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


OF   THE    COURT   OF   APPEALS. 

Hon.  THOMAS  BE  ALE  DORSET,  Chief  Judge. 

Hon.  E.  F.  CHAMBERS,  Judge. 

Hon.  ARA  SPENCE,  Judge. 

Hon.  ALEXANDER  C.  MAGRUDER,  Judge. 

Hon.  ROBERT  N.  MARTIN,  Judge. 

Hon.  WILLIAM  FRICK,  Judge. 

OF   THE    COURT   OF    CHANCERY. 
Hon.  JOHN  JOHNSON,  Chancellor. 

OF    THE    COUNTY    COURTS. 

First  Judicial  District — St.  Marys ^  Clunrles  and  Prince  Georges  Counties. 
Hon.  ALEXANDER  C.  MAGRUDER,  Chief  Judge. 
Hon.  EDMUND  KEY,  Associate  Judge. 
Hon.  P.  W.  CRAIN,  Do. 

Secoitd  Judicial  District — CecU,  Kent,  Queen  t^nne  and  Talbot  Counties. 

Hon.  E.  F.  CHAMBERS,  Chief  Judge. 

Hon.  PHILEMON  B.  HOPPER,  Associate  Judge. 

Hon.  JOHN  B.  ECCLESTON,  Do. 

Tbird  Judicial  District — Calvert,  Anne  Arundel,  J^ontgomery  and  Carroll 

Counties,  and  Howard  District. 

Hon.  THOMAS  BEALE  DORSEY,  Chief  Judge. 
Hon.  THOMAS  H.  WILKINSON,  Associate  Judge. 
Hon.  NICHOLAS  BREWER,  Do. 


iv.  NAMES  OF  JUDGES,  ifcc. 

Fourth  Judicial  Disfrict — Caroline,   Dorchester,  Somerset  and   Wore  ester 

Counties. 

Hon.  ARA  SPENCE,  Chief  Judge. 

Hon.  WILLIAM  TINGLE,  Associate  Judge. 

Hon.  BRICE  J.  GOLDSBOROUGH,  Do. 

Fifth  Judicial  District — Frederick,  Washington  and  jSUegany  Counties. 

Hon.  ROBERT  N.  MARTIN,  Chief  Judge. 

Hon.  RICHARD  H.  MARSHALL,  Associate  Judge. 

Hon.  DANIEL  WEISEL,  Do, 

Sixth  Judicial  District — BaUUnore  and  Harford  Counties. 

Hon.  WILLIAM  F RICK,  Chief  Judge. 
Hon.  JOHN  PURVIANCE,  Associate  Judge. 
Hon.  JOHN  C.  Le  GRAND,         Do. 

OF   BALTIMORE    CITY    COURT, 

Hon.  NICHOLAS  BRICE,  Chief  Judge. 

Hon.  ALEXANDER  NISBET,  Associate  Judge. 

Hon.  W.  G.  D.  WORTHINGTON,    Do. 

ATTORNEY    GENERAL. 
GEORGE  R.  RICHARDSON,  Esquire. 

ROBERT  J.  BRENT,  appointed  12th  of  February  1851,  viee  George 

R.  Richardsok,  deceased. 


NAMES  OF  THE  CASES 


REPURTED  IN  THIS  VOLUME. 


Adams,   E.  L.,    survivor  of   Burkmeyer    and  Adams,   vs.   David 

Whiteford,                  -                      -                      -                      -  501 

Anderson,  Thomas,  vs.  Rebecca  Garrett  and  others,  -                      -  120 

Bachtell,  John,  ats.  Ethelbert  Taney,  •  •  -  305 
Bates,  Eliza,  ats.  John  H.  Owings,  ...  463 
Baugher,  James  W.,  and  others,  Excrs.  of  Isaac  Baughcr,  vs.  Sam- 
uel Duphorn,  Robert  Annan  and  David  Gamble,  -  >  314 
Baylies,  Nicholas,  and  James  E.  Tyson,  vs.  Philip  T.  Ellicott.  -  452 
Beard,  Mary  Ann,  Excx.  of  William  Beard,  vs.  Edward  Hubble  and 

others,                          ....  420 
Beatty,  Eli,  Trustee  in  insolvency  of  John  Davis,  vs,  Charles  Davis 

and  others,                  ....  2n 
Belt,  James  B.,  Admr.  of  Walter  S.  Clarke,  vs.  Jonathan  Marriott, 

Admr.  of  William  Marriott  of  Thomas,               -                      -  331 

Bevin,  Mary,  and  Eliza  Bevin  and  others,  ats,  Joseph  Shepherd,      -  32 
Board  of  Commissioners  for  the  Frederrck  Female  Seminary,  vs.  the 

State  of  Maryland,     -                       -                       -                       -  379 

Boofter,  Elijah,  vs,  Isaac  Rogers  Admr.  of  Joseph  M.  Rogers,        -  44 
Brooke,  John  B.,  one  of  tha  Excrs.  named  in  the  will  of  John  Towns- 
hend,  als,  Jeremiah  Townshend,  Admr.  ad.  coU  of  John  Towns- 

hend  and  Tobias  G.  Townshend,     -                      -                      -  90 
Brummett,  Francis  J.,  use  of  Robert  S.  Reeder,  trustee  of  Francis 
J.  Brummett,  vs  Catharine  Golden  and  Greorge  Brent,  Admrs.  of 

William  B.  Golden,                          -                       -                       -  95 

Buckley,  Bridget,  Admr.  of  Timothy  Buckley,  vs.  Mary  Buckley,   -  497 

Buckley  Mary  0/5.  Bridget  Buckley,  Admx.  of  Timothy  Buckley,    -  497 

Bullock,  Uriah,  vs.  Bernard  M.  Campbell,                    -                       -  182 

Burch,  H.  D.,  and  wife,  and  others,  ats.  Hezekiah  G.  Hayden,        -  79 

Campbell,  Bernard  M.,  ats.  Uriah  Bullock,                  -                      -  182 

Chelton,  William  H.,  vs.  Robert  Henderson  and  wife's  lessee.         -  432 
Chew,  Samuel,  Excr.  of  Rebecca  Gibson,  vs.  The  Farmers  Bank  of 

Maryland  and  others,                        ...  361 

Clammer,  Jacob,  and  his  securities,  vs.  The  State,  use  of  Asa  Beall,  279 

Clements,  Bennetts,  lessee,  vs.  Henry  Ruckle,            -                      -  326 
Clements,   Josias,   vs.   Catharine  Smith   and  Francis   B.  Burgess, 

Admrs.  of  Francis  Smith,  .  .  -  156 
Cockey,  Gist  T.,  and  others,  ats.  Isaac  Webster  and  others,  -  92 
Cook,  Septimus  J.,  vs.  Charles  Duvall,  -  -  460 
Coombs,  John,  ats.  John  G.  Hoffman  and  Martin  Rizer,  -  288 
Coonan,  Daniel,  vs.  Cumberland  D.  Hollins  of  Robert,  and  Cumber- 
land D.  Hollins  of  John,  -  -  -  62 
Coonan,  Daniel,  ats.  Cumberland  D.  Hollins  of  Robert,  and  Cum- 
berland D.  Hollins  of  John,  -  -  -  62 
Crestep's,  Joseph,  lessee,  vs.  Henry  Hutson,  -  -  269 
Coshwa,  Benjamin,  vs.  John  S.  Cushwa  and  other's  lessee,  -  242 
Cushwa,  John  S.,  and  others'  lessee,  ats.  Benjamin  Cushwa,           -  242 


vi.  NAMES  OF  CASES 

Dakin,  Samuel  D.,  vs.  Theodore  Pomeroy  and  William  Crafts,        -  1 

Davis,  Charles,  and  others,  als.  Eli  Beatty,  trustee  in  insolvency  of 

John  Davis,  -  -  -  -      211 

Dement,  John  E.,  ats.  William  Harker,  B.  M.  Campbell  and  John 

Campbell,  -  -  -  -  7 

Detmold,  Christian  E.,  garnishee  of  Clement  Redler,  ats.  Christo- 
pher Rodemer,  -  -  .  .      249 

Dilley,  Joseph,  Barney  Dilley,  Benjamin  R.  Edwards  and  the  Mer- 
chants Fire  Insurance  Company;  ats.  Henry  W.  Powles  George 
W.  Hyde  and  others,  -  -  -      222 

Donnell,  James  L.  L.,  Excr.  of  Susan  Parker,  ats.  Francis  H.  Smith 

and  William  A.  Talbott,  -  -  -        84 

Duphorn,  Samuel,  Robert  Annan  and  David  Gamble,  ats.  James  W. 

Baugher  and  others,  Excrs.  of  Isaac  Baugher,       -  -       314 

Duvall,  Charles,  a/5.  Septimus  J.  Cook,  -  -       460 

Edelen,  Eugenius  F.,  surviving  liusband  of  Elizabeth  A.  Edclen,  vs. 

Alexander  Middleton,  _  .  .       161 

Ellicott,  Philip  T.,  ats,  Nicliolas  Baylies  and  James  E.  Tyson,  -      452 

Farmers  Bank  of  Maryland  and  others,  ats.  Samuel  Chew,  Excr.  of 

Rebecca  Gibson,         -  -  -  -      361 

Garrett,  Rebecca,  and  others,  als.  Thomas  Anderson,  -      120 

Glass,  Andrew,  John  Glass  and  others,  ats.  Isaac  Ramsey  and  Hugh 

Jenkins,  Excrs.  of  George  Hutson,  -  -        56 

Glass,  Isaac  and  others,  vs.  Isaac  Ramsay  and  Hugh  Jenkins,  -      456 

Golden,  Catharine  and  George  Brent,  Admrs.  of  William  B.  Gol- 
den, ats.  Francis  J.  Brummett  use  of  Robert  S.  Reeder,  trustee 
of  Francis  J.  Brummett,  -  -  -        95 

(ronder,  Joseph,  and  Henry  Ilazelhurst  and  Company,  ats.  Christo- 
pher Rodemer,  -  .  .  -      288 

Gordy,  Julianna,  ats.   William  W.   Stevens  and   David  Stevens, 

Excrs.  of  Levi  Stephens,  .  -  -      405 

Grinder,  Samuel,  Michael  Grinder,  Jacob  Grinder  and  John  Baugh- 

er,  surviving  obligors  of  John  Grinder,  vs.  Robert  Nelson,        -      299 

Gwynn,  John  R.,  and  Charles  R.  Gwynn,  trading  under  the  firm  of 

Gwynn  and  Co.,  vs.  Josiah  Lee  and  others,  -  -      137 

Hall,  David  A.,  assignee  of  John  Hoover,  r*.  Thomas  Sewell,  .  146 
Hall,  Richard  H.,  ats.  John  W.  Williams,  -  -      347 

Hall,  Washington  Jr.,  ats.  James  Malcolm,  permanent  trustee  of 

Henry  Kecne,  -  -  .  -      177 

Haney,  John,  ats.  William  Marshall,      -  -  -      251 

Hannon,  Henry  M.,  and  others,  Excrs.  of  Walter  W.  Hannon,  r*. 

The  State  use  of  William  G.  Robey  and  Grace  Ann  his  wife  -  440 
Harker,  William,  B.  M.  Campbell  and  "John  Campbell,  vs.  John  E. 

Dement,  -  -  -  -  7 

Harris,  Etheldra,  ats.  William  Morris,  -  -  -        19 

Hay  den,  Hezekiah  G.,  vs.  H.  D.  Burch  and  wife  and  others,  -        79 

Henderson,  James  T.,  vs.  William  Jason  and  others,  -  -      4^ 

Henderson,  Robert,  and  wife's  lessee,  ats.  William  H.  Chelton,  -  432 
Higgins,  William,  William  Travers  and  Ann  Travers  his  wife,  and 

others,  vs.  Orville  Horwitz,  -  -  -      341 

Hillen,   Solomon,  Excr.  of  Thomas  Hillen,  ats.   Rebecca  Woollen 

and  William  Rogers,  Excrs.  of  Zachariah  Woollen  and  Mary 

Kurtz,  -  -  -  .      185 

Hofiman,  John  G.,  and  Martin  Rizer,  vs.  John  Coombs,  -      284 

Hollins,  Cumberland  D.,  of  Robert,  and  Cumberland  D.  Hollins  of 

John,  ats.  Daniel  Coon  an,  -  -  -        62 

Hollins,  Cumberland  D.,  of  Robert,  and  Cumberland  D.  Hollins  of 

John,  vs.  Daniel  Coonan,  -  -  -        62 

Hoppe,  John  H.,  ats.  Elias  Yingling,      -  -  -      310 

Horwitz,  Orville,  ats.  William  Higgins,  William  Travers  and  Ann 

Travers  his  wife,  and  others,  ...      341 


NAMES  OF  CASES.  vii. 

Hubble,  Edward,  and  others,  ats.  Mary  Ann  Beard,  Excx.  of  Wil- 
liam Beard,                 .                      -                      -                      -  420 
Hurtt,  Thomas  D.,  Martha  E.  Hurtt  and  others,  ats.  John  Stull,     -  446 
Hutson,  Henry,  ats.  Joseph  Cresap's  lessee,                -                      -  269 

Jason,  William,  and  others,  ats.  James  T.  Henderson,  -      483 

Keedy,  John  A.,  ats.  John  Newcomer,  -  -  -      263 

Keithley,  Thomas,  and  others,  ats.  John  Perrin,  -  -      412 

Kent,  Jiimes,  vs.  Hugh  Mc  Eldery,         .  -  -      493 

Lee,  Josiah,  and  others,  ats.   John   R.   Gwynn  and  Charles    R. 

Gwynn,  trading  under  the  firm  of  Gwynn  &  Co.,-  -       137 

Lcighton,  Simon,  use  of  Kelly,  Ball  &.  Co.,  vs.  William  P.  Preston 

and  Hyatt  P.  Hepburn,  -  -  -      201 

Malcolm,  James,  permanent  trustee  of  Henry  Keene,  vs.  Richard 

Williams,  -  -  -  -      m 

Marriott,  Jonathan,  Admr.  of  William  Marriott  of  Thomas,  ats. 

James  B.  Belt,  Admr.  of  Walter  S.  Clarke,         -  -      331 

Marshall,  William,  vs.  John  Haney,       -  -  -      251 

Mc  Donald,  Samuel,  and  others,  garnishees  of  Menifee  and  Slaugh- 
ter, 0/5.  Thomas  Orear  and  William  C.  Berkley,  use  of  Clark 
andKellog,  -  -  -  -      350 

McElderj',  Hugh,  ats.  James  Kent,         -  .  -      493 

Middleton,  Alexander,  ats.  Eugenius  F.  Edelcn,  suryiving  husband 

ofElizabeth  A.  Edelen,  -  -  -       161 

Milburn,  Alexander,  and  others,  ats.  State,  -  -        97 

Milbum,  Alexander,  and  others,  a^s.  State,  -  -       105 

Mitchell,  Henr\'  S.,  Admr.  d.  b.  n.  c.  t.  a.  of  James  Mitchell,  vs. 
Julianna  Williamson,  George  W.  Williamson,  and  Adolphus 
Williamson,  Excrs.  of  David  Williamson,  -  -        71 

Morris,  William,  vs.  Etheldra  Harris,    -  -  -         19 

Nelson,  Robert,  ats.  Samuel  Grinder,  Michael  Grinder,  Jacob  Grind- 
er and  John  Baugher,  surviving  obligors  of  John  Grinder,        -      299 
Newcomer,  John,  vs.  John  A.  Keedy,    -  -  -      263 

Orear,  Thomas,  and  William  C.  Berkley,  use  of  Clark  and  Kellog, 
vs.  Samuel  Mc  Donald  and  others,  garnishees  of  Menifee  and 
Slaurfiter,  -  -  -  -      350 

Owings,  Edward  A.,  and  others,  ats.  William  Welling,  -      467 

Owings,  Eleanor,  by  her  next  friend  J.  W.  Owings,  ats.  Zachariah 

H.  Worthington,  Excr.  of  William  Worthington,  -      195 

Owings,  John  H.,  i?s.  Eliza  Bates,  .  -  -      463 

Perrin,  John,  vs.  Thomas  Keithley,  and  others,  -  -      412 

Peters,  William,  ats.  Jeremiah  T.  Speights,  -  -       472 

Pomeroy,  Theodore,  and  William  Crafts,  ats.  Samuel  D.  Dakin,      -  1 

Powles,  Henry,  George  W.  Hyde,  and  others,  vs.  Joseph  Dilley, 
Barney  Dilley,  Benjamin  R.  Edwards,  and  the  Merchants  Fire 
Insurance  Company,  -  -  -      222 

Preston,  William  P.,  and  Hyatt  P.  Hepburn,  ats.  Simon  Lcighton, 

use  of  Kelly,  Ball  &  Co.,  -  -  -      201 

Rs^an,  William,  ats.  Jervis  Spencer,  one  of  the  executors  of  Richard 

Ragan,  _  -  -  -      480 

Ramsay,  Isaac,  and  Hugh  Jenkins,  Excrs.  of  George  Hutson,  vs. 

Andrew  Glass,  John  Glass  and  others  -  -        56 

Ramsay,  Isaac,  and  Hugh  Jenkins,  ats.  Isaac  Glass  and  others,         -      456 

Rhodes,  George,  and  Jane  his  wife,  and  David  Young,  and  Phnebe 
his  wife,  vs.  John  T.  Vinson  and  Harriet  his  wife,  and  Armis- 
tead  T  Hagan  -  -  -  -      169 

Rodemer,  Christopher,  vs.  Christian  E.  Detmold,  garnishee  of  Cle- 
ment Redler,  -  -  -  -      249 


Viii.  NAMES  OF  CASES. 

Rodemer,  Christopher,  vs.  Joseph  Gonder,  Henry  Hazlehurst  and 

Company,                    -                      -                      .  •  288 

Rosers,  Isaac,  Admr.  of  Joseph  M.  Rogers,  aia.  Elijah  Boofter,  -  44 

Rohrer,  Jacob,  and  others,  ats.  John  Spessard,  and  others,  -  261 

Ruckle,  Henry,  at$.  Bennet  Clements*  lessee,               -  -  326 

Sewell,  Thomas,  ats.  David  A.  Hall,  assignee  of  John  Hoover,  146 

Shepherd,  Joseph,  vs.  Mary  Bevin«  Eliza^vin,  and  others,         ^    -  32 
Smith,  Catharine,  and  Francis  B.  Burgess,  Admrs.  of  Francis  Smith, 

ats.  Josias  Clements,  -                      -                      -                      •  156 
Smith,  Francis  H.,  and  William  A.  Talbott,  vs.  James  L.  L.  Don- 

nell,  Excr.  of  Susan  Parker,  -  -  -  84 
Speights,  Jeremiah  T.,  vs.  William  Peters,  -  ^  -  472 
Spencer,  Jervis,  one  of  the  executors  of  Richard  Ragan,  vs.  Wil- 
liam Ragan,  ...  -  480 
Spessard,  John,  and  others,  vs.  Jacob  Rohrer,  and  others  lessee.  -  261 
State,  ats.  Board  of  Commissioners  for  the  Frederick  Female  Semi- 
nary, -  •  -  •  -  379 
State,  vs.  Alexander  Milbum,  and  others,  -  -  97 
State,  vs.  Alexander  Milbum,  and  others,  -  -  195 
State  use  of  Aza  Beall,  ats.  Jacob  Clammer,  and  his  securities,  -  279 
State,  use  of  Charles  B  Calvert,  Admr.  d.  b.  n.  of  Thomas  Cram- 

phin,  vs.  Richard  Williams,             .                      .                      -  172 
State,  use  of  Willliam  G.  Robey,  and  Grace  Ann  his  wife,  ats.  Hen- 
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Samuel  D.  Dakin  v$,  Theodore  Pomerot  and  Wiluam 

Crafts. 

A  covenant  for  the  qniet  enjoyment  of  lands,  cannot  be  assigned  under  the 

act  of  1829,  ch.  51,  so  as  to  authorise  the  assignee  to  sue  for  a  breach  of 

it.    That  act  authorises  the  assignments  of  judgments,  bonds,  specialties, 

or  other  ehoses  in  action  for  the  payment  of  money,  and  not  stipulations  to 

do  or  not  to  do  some  act  or  duty. 
The  assignment  of  such  a  covenant  made  in  respect  to  landa  in  New  York 

cannot  be  used  as  a  set  off  in  Maryland. 
Such  a  covenant  cannot  well  be  separated  from  the  deed  of  which  it  is  a 

part,  and  an  assignment  of  it  to  a  person  who  had  no  interest  in  the  land, 

will  not  entitle  the  assignee  to  institute  suit  upon  it  in  his  own  name,  or 

to  use  such  assignment  &b  a  set  off. 
Where  a  contract  is  made  in  another  State,  questions  arising  upon  it  in  this 

State,  must,  in  the  absence  of  legal  proof  of  what  the  law  of  such  other 

State  is,  be  decided  by  the  law  of  Maryland. 
The  lex  loci  determines  the  nature,  construction  and  validity  of  foreign  con- 

tracts,  but  the  lex  fori  is  to  be  resorted  to  in  order  to  ascertain  the  remedy 

which  is  to  be  used. 
Where  a  party  is  not  injured  by  an  instruction,  he  cannot  on  appeal  ask  a 

reversal  of  the  judgment  on  account  of  its  being  granted,  even  thoagh 

there  may  be  error  in  it. 
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Appeal  from  Bcdtimore  county  court. 

This  was  an  action  of  debty  brought  by  the  appellees  against 
the  appellant,  upon  a  judgment  recovered  by  them  against  the 
latter,  in  the  Supreme  Court  of  Judicature  of  the  State  of  New 
York,  in  Oneida  county  of  said  State,  on  the  12th  of  October, 
1839,  for  $6,01 7.02,  and  costs. 

The  pleas  were: — 1st.  Nul  tiel  record.  2nd.  Payment. 
3rd.  That  the  plaintiffs  made  a  certain  covenant  of  quiet  en- 
joyment with  one  Demerritt,  in  respect  to  certain  lands  in 
New  York  J  from  which  the  said  covenantee  was  evicted  by  a 
certain  Sogers  under  a  prior  mortgage,  and  the  said  DemerrUt 
assigned  to  defendant,  under  hand  and  seed,  all  his  rights,  &c., 
in  said  covenant,  and  all  damages  thereby. 

4th  plea  sets  forth  same  covenant  as  third  plea,  and  an  as- 
signment of  DemerritVs  title  to  the  defendant,  of,  in  and  to,  a 
large  portion  of  the  estate  deeded  by  plaintiffs  to  said  Demerritty 
to  wit:  in  thirty  lots,  and  that  defendant  possessed  them,  but 
was  evicted  as  assignee  of  Demerritt  by  Rogers j  under  a  prior 
mortgage,  and  the  defendant  claims  as  such  assignee  to  offset 
$6,000,  which  he  avers  is  a  just  proportion  of  the  consideration 
money  stated  in  said  deed  to  Demenitt. 

6th  plea  sets  forth  same  facts,  only  stating  Demerritt  to  have 
been  in  possession  at  date  of  deed  to  him,  and  that  afterwards, 
the  possession  being  peaceably  obtained  by  Rogers^  who  bad 
lawful  right,  <kc.,  the  said  Deme?ritt  was  kept  out  of  posses- 
sion, and  the  covenant  broken  with  Demerritt ,  who  afterwards 
assigned  to  defendant  all  his  rights. 

Issues  were  joined  on  first  and  second  pleas^  and  the  plain- 
tiffii  replied  to  the  third,  that  the  mortgage  set  forth  therein 
was  satisfied,  and  did  not  come  by  assignment  to  Rogers,  who 
did  not  evict  the  defendant,  and  did  not  enter,  &c.  To  the 
fourth,  by  traversing  the  title  of  defendant  to  the  thirty  lots  and 
his  eviction.  Issues  were  then  joined  on  the  traveses  to  the 
third  and  fourth  pleas.  After  various  imparlances,  the  plaintiffs 
demurred  specially  to  the  fifth  plea,  because  the  amount  thereby 
claimed  as  a  set  off,  was  not  stated,  and  this  demurrer  the  court 
sustained.    The  defendant  then  gave  a  notice  of  set  off. 
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Exception.  The  plaintiffs  offered  the  judgment  upon  which 
the  suit  was  brought,  and  agreed,  (hat  there  was  due  on  it  at 
the  date  of  its  rendition,  only  the  sum  of  $3,111.64,  with  in- 
terest from  the  18th  of  October,  1839.  The  defendant  then 
offered: — Ist.  A  deed  from  the  plaintiffs  and  their  respective 
wives,  dated  8th  of  October,  1836,  conveying  certain  lands  in 
the  State  of  New  York  to  Demernti^  for  the  consideration  of 
$8,000,  and  containing  a  covenant  for  quiet  enjoyment  by  the 
grantee  and  /Us  assigns  of  the  granted  premises,  but  no  rerer- 
ence  to  any  mortgage  or  incumbrance  on  the  property.  2nd. 
A  deed  from  Henry  Rogers j  dated  6th  of  April,  1836,  con- 
veying the  same  land  to  the  plaintiffs  for  $4,003.26,  which 
recites  a  mortgage  on  the  property  previously  given  by  Justin 
Coolejfy  for  $800,  to  the  New  York  Life  Inswrance  and  Trust 
Company,  3rd.  A  deed  from  Cooler/,  dated  13th  of  January, 
1836,  conveying  the  same  land  to  Rogers  for  $5,900,  subject 
to  the  same  mortgage  mentioned  in  the  second  deed.  4th. 
The  mortgage  above  referred  to  from  Cooley  to  the  Ncio  York 
lAfe  Insurance  and  Trust  Company,  dated  lOlh  of  Septem- 
ber, 1830,  to  secure  the  sum  of  $800,  payable  in  one  year 
from  date.  6th.  An  assignment  of  said  mortgage  by  said  coni- 
pony  to  said  Rogers,  for  $800,  dated  in  August  1 841.  These 
deeds  were  all  executed  and  recorded  in  the  State  of  New 
York.  The  defendant  further  read  in  evidence  the  statutes  of 
New  York  relative  to  the  foreclosure  of  mortgages,  and  then 
the  proceedings  to  foreclose  said  mortgage,  showing  an  eviction 
by  said  Rogers,  as  assignee  thereof,  by  purchasing  the  same 
at  public  sale  on  the  lOlh  of  February,  1842;  and  also  read  in 
evidence,  without  objection,  to  show  the  measure  of  damages 
for  the  breach  of  the  covenant  for  quiet  possession  in  NewYork, 
the  law  as  laid  down  in  4  KenVs  Commentaries,  468  and  469, 
inclusive,  (5th  edition,)  and  the  cases  therein  cited.  Also  the 
testimony  of  said  Rogers  taken  under  a  commission,  in  refer- 
ence to  his  purchase  of  the  mortgage  and  land,  which  it  is 
unnecessary  to  state,  and  the  following  assignment : 

''For  value  received,  I  hereby  assign,  transfer  and  make 
over  to  Samuel  Z>.  Dakin,  of  New  York,  all  my  right;  title 
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and  interest^  of,  in  and  to  the  covenant  of  Theodore  Pomeroy 
and  William  CraftSy  contained  in  a  deed  of  conveyance  exe- 
cuted and  delivered  to  me  by  the  said  Pomeroy  and  his  wife, 
Cornelia^  and  by  the  said  Crafts  and  his  wife,  Jane  A,y  dated 
the  8th  day  of  October,  1836,  by  which  covenant  the  said 
Pomeroy  and  Crafts  warranted  and  defended  me,  my  heirs 
and  assigns,  in  the  quiet  and  peaceable  possession  of  the  pre- 
mises and  every  part  thereof  described  in  this  said  deed,  against 
all  and  every  person  or  persons  lawfully  claiming,  or  to  claim 
the  whole  or  any  part  thereof,  and  I  authorise  the  said  Dakin 
to  recover  in  his  own  name,  by  suit,  set  off  or  otherwise,  all 
such  damages  as  have  accrued  or  may  accrue  by  breach  of  said 
covenant.     Witness  this  23rd  day  of  January,  A.  D.,  1845. 

A.  G.  Demerrttt,    (Seal-)" 

"Witness:— JBoftcr^  /.  Brent.'' 

The  plaintiffs  thereupon  conceding,  that  defendant  was  enti* 
tied  to  a  set  off,  as  assignee  of  said  Demerritt,  to  the  same  ex- 
tent that  said  DemerrUt  would  be  if  he  were  the  defendant^ 
prayed  the  court  to  instruct  the  jury,  that  the  defendant  was 
entitled  to  set  off  in  this  action,  that  amount  only  which  at 
the  time  of  the  sale  was  due  upon  the  mortgage  to  the  lAfe 
and  Trust  Company  aforesaid^  with  interest,  which  direction 
the  court,  (Archer,  C.  J.,)  refused  to  give;  but  instructed 
the  juryj  that  the  true  rule  of  damages  in  this  case  was  the 
value  of  the  land  at  the  time  of  the  purchase  by  Rogers^  under 
the  statutory  foreclosure  named  in  the  evidence,  and  that  the 
defendant  was  only  entitled  to  set  off  the  amount  of  that  value. 
To  which  instruction  of  the  court  the  defendant  excepted. 
The  verdict  on  all  the  four  issues  was  for  the  plaintiffs,  and 
judgment  was  entered,  to  be  released  on  payment  of  $3,066, 
with  interest  from  9th  of  May,  1848,  and  costs.  The  defend- 
ant appealed. 

The  case  was  tried  below  before  Archer,  C.  J.,  but  the 
exception  was  not  prepared  for  signature  until  after  his  death, 
when,  by  written  consent  of  the  counsel  for  the  respective  par- 
ties, it  was  signed  by  Judge  Le  Grand. 
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The  cause  was  argued  before  Spence^  Magrvder,  Mar- 
tin, and  Frick,  J. 

Wm.  M.  Addison  and  R.  J.  Brent,  for  the  appellant, 
insisted,  that  the  New  York  law  is  to  govern  the  measure  of 
damages  on  this  New  York  contract,  and  by  the  proof  of  the 
law,  he  is  entitled  to  set  off  the  whole  debt,  as  the  considera- 
tion in  the  deed  to  DemerrUty  being  $8,000,  was  the  only  legal 
measure  of  damages. 

Mayer,  for  the  appellee,  contended : 

1st.  The  standard  of  damage  fixed  by  the  county  court,  was 
even  more  beneficial  than  that  to  which  the  appellant  was  enti- 
tled, and  more  was  accorded  by  the  instruction,  than  the  state 
and  extent  of  the  testimony  allowed  to  him  upon  the  set  off. 

2nd.  The  New  York  law  is  not  established  by  any  testimony 
for  regulating  the  damages  in  this  case;  and  in  the  absence  of 
due  evidence  of  that  law,  the  Maryland  law  must  rule.  If 
even  proved,  the  Neto  York  law  could  not  govern  here  on  this 
point  of  damages. 

3rd.  The  point  that  the  New  York  law  should  be  followed 
in  this  particular,  is  not  open  to  the  appellant  under  the  ex- 
ception taken. 

Magrxider,  J.,  delivered  the  opinion  of  this  court. 

This  suit  was  instituted  in  Baltimore  county  court,  by  the 
appellees,  and  there  is  no  controversy  in  regard  to  their  right  of 
action  or  the  amount  due  thereon. 

The  defendant  below  claimed  a  right  to  set  off  a  demand, 
founded  on  a  conveyance  of  land  by  the  plaintiffs  to  one  De- 
merriit.  This  conveyance  contains  a  covenant  for  quiet  en- 
joyment of  the  premises.  It  is  alleged,  that  the  same  was 
broken,  and  subsequently  assigned  to  the  defendant  by  De- 
merritt.  If  this  claim  cannot,  according  to  the  laws  of  Ma- 
rylandy  be  set  off,  then  the  defendant  cannot  complain  of  any 
error  in  regard  thereto,  which  may  be  found  in  the  instruction 
of  the  court. 
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But  for  our  act  of  Assembly.  1829^  cb.  51,  it  certainly  could 
not  be  said,  that  such  an  assignment  as  the  one  now  relied  on, 
could  be  used  in  Mart/land^  by  way  of  offset  against  the  de- 
mand of  the  plaintiff.  According,  however,  to  the  opinions  of 
this  court,  expressed  in  Gordon  vs»  Downey y  1  Oilly  41,  and 
Cranfurd  against  Brooke ,  4  Gilly  the  act  of  1829  does  not 
embrace  such  an  assignment  as  this.  The  assignee  must  be 
entitled  ^Uo  a  judgment,  bond  or  specialty,  or  other  chose  in 
action  J  for  the  payment  of  money. ' '  It  cannot  be  a  stipulation 
to  do  or  omit  to  do  some  act  or  duty. 

The  covenant,  which  is  made  the  foundation  of  this  demand, 
cannot  well  be  separated  from  the  deed  of  which  it  is  a  part^ 
and  by  an  assignment  of  it  to  a  person  who  had  no  interest  in 
the  land,  he  cannot  be  entitled  to  institute  a  suit  upon  it  in  his 
own  name.  If  he  cannot  institute  such  a  suit^  it  cannot  be  an 
offset  against  the  claim  of  the  plaintiff  in  this  suit.  We  think 
the  defendant  below  had  no  right  of  set  off. 

This  opinion  renders  unnecessary  a  decision  of  the  question 
which  was  supposed  to  arise  upon  the  exception.  The  court 
seem  to  have  taken  a  decision  of  the  facts  from  the  jury.  But 
by  the  instruction  which  was  given,  the  defendant  below  was 
very  far  from  being  injured. 

The  covenant  here  relied  on  by  the  defendant  below,  the 
breach  and  subsequent  assignment,  is  a  New  York  transaction, 
and  it  is  insisted,  that  most  of  the  questions  are  to  be  deter- 
mined by  the  law  of  New  York, 

It  is  true  that  we  claim  a  right  to  use,  (and  perhaps  use  too 
freely,)  the  decisions  of  our  sister  States,  by  way  of  illustration 
or  aigumeut,  but  it  ought  to  be  remembered,  that  when  the 
question  to  be  decided  by  us  is,  what  is  the  law  of  another 
State?  we  must  be  furnished  with  legal  proof,  and  in  the  ab- 
sence of  such  proof,  the  question  must  necessarily  be  decided 
by  the  law  of  Maryland. 

In  regard  to  this  suit,  it  may  be  observed,  that  although  the 
lex  loci  determines  the  nature,  construction  and  validity  of 
foreign  contracts,  the  lex  fori  is  to  be  resorted  to,  in  order  to 
ascertain  the  remedy  which  is  to  be  used.     The  inquiry  is  not, 
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whether  ia  a  case  like  this,  and  depeoding  in  a  Maryland 
court,  such  a  claim  as  that  of  the  defendant  below  can,  accord- 
ing to  the  laws  of  New  Yorky  be  set  off  against  the  plaintiff's 
demand.  It  is  not  necessary  then  to  enquire,  why  the  words 
^^  conceding  that  the  plaintiff  was  entitled  to  a  set  off,  as  assignee 
of  said  DemerrUtj  to  the  same  extent  that  the  said  Demerriit 
would  be  if  he  was  the  defendant,"  were  introduced  into  the 
jdaintiff 's  prayer,  as  the  question  of  the  right  of  the  defendant 
must  be  determined  by  the  law  of  Maryland,  and  cannot  de- 
pend upon  any  concession  or  admissions  by  the  parties  of  what 
our  law  is. 

JUDGMENT  AFFIRIOED. 


WnjjAM  Harker,  B.  M.  Campbell  and  John  Campbell, 
vs.  John  E.  Dement. — June  1860. 

The  delendant  in  an  action  of  trover,  cannot  prove  that  the  title  to  the 

property  in  dispute  was  not  in  tlie  plaintiff,  but  waa  at  the  time  of  the 

conversion  outstanding  in  a  third  party,  with  whom  defendant  had  no 

connection  or  privity,  either  to  defeat  the  action  or  in  mitigation  of  dam. 

ages. 
A  defendant  in  -trover  cannot  set  up  property  in  a  third  person,  without 

showing  some  title,  claim  or  interest  in  himself,  derived  from  such  person. 
In  an  action  of  trespass  or  trover  by  a  termor  against  his  reversioner,  for  an 

unauthorised  interruption  of  his  possession  during  the  term,  the  measure 

of  damages  is  the  actual  loss  Bustained  by  the  lessee. 
But  in  such  an  action  against  a  stranger  and  wrong  doer,  the  termor  ia 

traated  as  the  absolute  ownev  of  the  property,  and  he  is  entitled  to  recover 

its  full  value. 
The  termor  being  bound  to  restore  the  property  to  the  person  from  whom  he 

obtained  it,  or  to  stand  responsible  in  damages  for  its  full  value,  has  the 

right  to  recover  its  full  value  from  a  stranger,  who  has  wrongftilly  de. 

prtved  him  of  it. 
Upon  the  ground  of  ulterior  responsibility,  the  borrower  of  a  chattel  may 

maintain  an  action  of  trespass  or  trover  against  a  wrong  doer,  who  has 
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Tiolated  his  possession,  and  recover  the  fall  valae  of  the  property  of  which 
he  was  dispossessed. 

A  pawnee  of  goods  may  maintain  trespass  against  a  stranger,  who  takes 
them  away  and  recover  their  whole  value  in  damages,  though  they  were 
pledged  to  him  for  less,  because  he  is  answerable  for  the  excess  to  the 
owner. 

There  is  no  analogy  between  tho  case  of  a  termor  suing  for  property  wrong- 
fully taken  from  his  possession,  and  that  of  a  tenant  in  common,  or  part 
owner  of  a  chattel  suing  for  his  proportionate  share  or  interest.  The  lat- 
ter, unless  a  plea  in  abatement  is  interposed,  may  recover  in  trover  or 
trespass  his  aliquot  share,  hot  he  is  under  no  ulterior  responsibility  to  his 
co-tenant. 

If  a  defendant  in  trover  or  trespass  fails  to  plead  in  abatement  to  the  suit  of 
one  tenant  in  common,  to  recover  his  interest  in  the  chattel,  he  is  pre. 
eluded  from  interposing  such  a  plea  to  a  second  suit,  by  another  such  ten- 
ant for  his  share. 

The  declarations  of  a  person  exercising  authority  that  he  possesses  it,  can 
never  be  received  as  evidence  of  the  fact  of  his  authority. 

Conversion  is  the  wrongful  asportation  of  a  chattel  with  the  intent  to  appro, 
priate  it  to  the  taker's  use,  and  when  such  asportation  and  intent  are 
proved,  the  conversion  is  established,  no  matter  under  what  impression 
the  taker  may  have  acted. 

The  motive  by  which  a  defendant  was  influenced  in  converting  to  his  own 
use  the  property  of  another,  is  only  admissible  when  introduced  to  repel  an 
attempt  by  the  plaintiff  to  recover  from  him,  in  an  action  of  trover,  exem- 
plary damages. 

The  establishment  of  the  fact,  that  the  defendant  thought  himself  tho  bona 
'fide  purchaser  of  the  slaves,  and  under  this  belief  acted  in  good  faith  in 
seizing  and  taking  them  from  the  plaintiff,  would  not  impose  upon  the  latter 
the  necessity  of  proving  a  demand  and  refusal. 

Parol  proof  of  what  occurred  at  the  trial  of  a  cause  between  certain  parties, 
is  not  admissible,  unless  preceded  by  the  production  of  the  record  of  the 
case  to  which  such  testimony  referred. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  trover  ^  instituted  by  the  appellee 
against  the  appellants,  on  the  24th  of  April  1846,  to  recover 
the  value  of  two  negro  slaves,  Wood  and  Henrys  mentioned 
in  the  declaration.     Plea,  not  guilty. 

1st  Exception.  The  plaintiff  proved  by  Goodrick,  that  in 
March  1846,  plaintiff  was  in  possession  of  a  farm  and  negroes 
in  Charles  county,  which  were  under  the  management  of 
witness,  as  his  overseer;  that  on  the  13th  March,  1846,  John 
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Cofnpbetty  one  of  the  defendants,  came  to  this  farm,  (in  the 
absence  of  the  plaintiff,)  accompanied  by  Mr.  Edmund  Bris- 
coe and  the  sheriff  of  C/utrles  county;  that  Briscoe  then  and 
there  bargained  with  Campbell  for  the  sale  of  the  negroes, 
Wood  and  Henry,  in  suit,  then  on  said  farm,  in  possession  of 
the  plaintiff;  that  no  money  was  then  paid,  but  Campbell 
handcuffed  the  negroes  and  carried  them  away.  The  defend- 
ants' counsel  then,  on  cross-examination,  asked  witness  whether 
said  negroes  were  not  the  property  of  Richard  Dementis  estate, 
and  avowed  his  purpose  to  be  to  give  such  evidence  to  defeat 
plaintiff's  claim,  or  to  offer  the  same  in  mitigation  of  damages. 
But  the  court,  (Archer,  C.  J.,  and  Le  Grand,  A.  J.,)  refused 
to  allow  such  evidence  to  be  given  for  either  of  such  purposes, 
unless  the  defendants  proposed  to  follow  it  up,  with  evidence 
that  they  acted  under  authority  derived  from  the  representatives 
of  DemenVs  estate,  which  offer  defendants'  counsel  declined. 
To  which  opinion  of  the  court  the  defendants  excepted. 

2nd  Exception.  The  defendants  then  asked  said  witness, 
on  cross-examination,  to  state  all  the  conversation  which  occur- 
red at  the  time  of  taking  said  property,  and  whether  Mr.  Bris- 
coe did  not  (hen  state  that  he  came  and  took  said  negroes  by 
the  authority  of  (he  plaintiff,  for  the  purpose  of  jmying  a  debt 
of  plaintiff,  for  which  he,  the  defendant,  was  security.  This 
was  offered  as  part  of  the  transaction,  it  having  taken  place  at 
the  time  of  the  taking.  To  the  admissibility  of  which  the 
plaintiff  objected.  The  court  sustained  the  objection,  and  de- 
fendants excepted. 

3rd  Exception.  The  defendants  then  called  Robert  J, 
Brent  as  a  witness,  and  asked  him  if  he  was  present  at  the 
trial  in  Charles  county  court,  between  Edmund  Briscoe,  the 
owner  of  said  negroes,  and  the  plaintiff  in  this  case,  in  which 
the  counsel  of  Dement,  without  pleading  it,  set  up  orally,  as 
a  defence  or  set  off  to  plaintiff's  claim,  the  sale  of  the  negroes 
in  question  by  Briscoe,  and  the  receipt  of  the  purchase  money 
by  him;  and  whether  the  same  was  not  submitted  to  the  jury, 
in  the  argument  by  plaintiff's  and  defendants'  counsel.  To 
this  question  plaintiff  objected,  and  the  court  sus(ained  the  ob- 
2  V.9 
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jecdoD,  and  refused  to  let  any  part  of  such  question  be  put, 
unless  it  was  preceded  by  record  evidence  of  the  existence  of  a 
suit  in  Charles  county  court,  wherein  Briscoe  was  plaintiff, 
and  the  plaintiff  in  this  action  was  defendant.  The  defend- 
ants excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  assessed 
the  damages  at  $1 ,189.89.  The  defendants  then  moved  for  a 
new  trial: — 1st.  Because  the  damages  are  excessive.  2nd. 
Because  of  newly  discovered  testimony.  And  3rd.  Because 
of  surprise  and  mistake.  The  plaintiff  released  $210.50^  part 
of  the  damages,  and  the  court  overruled  the  motion  for  a  new 
trial,  and  gave  judgment  for  the  plaintiff  for  the  sum  of  $970.39, 
and  costs.    The  defendant  appealed. 

The  cause  was  argued  before  Spence,  Magruder,  Martin 
and  Frick,  J. 

Richardson,  attorney  general,  for  the  appellants,  contended 
that  the  court  erred  in  rejecting  the  evidence  offered  in  ihe^first 
exception,  because  it  tended  to  prove  that  the  appellee  was 
merely  a  termor  of  the  slaves  in  question ;  that  there  was  a 
reversionary  interest  outstanding,  and  that  the  evidence  ought 
to  have  been  admitted  in  mitigation  of  damages. 

That  the  court  erred  in  excluding  the  evidence  offered  in 
the  second  exception : 

1st.  Because  the  interrogatory  proposes  to  elicit  the  whok  of 
a  conversation  between  one  of  the  defendants  and  one  Briscoe^ 
part  of  which  had  been  offered  in  evidence  by  plaintiff  below 
and  now  appellee. 

2nd.  Because  the  declarations  of  Briscoe  sought  by  the 
inquiry,  would  serve  to  illustrate  and  explain  an  act^  which 
act  the  plaintiff  had  offered  iti  evidence,  and  through  which 
he  sought  to  recover,  viz:  the  sale  of  Briscoe  to  Campbell;  and 

3rd.  Because  the  proof  offered  by  the  plaintiff,  when  taken 
in  connection  with  an  affirmative  answer  to  the  inquiry  pro- 
pounded in  the  interrogatory,  would  show,  that  Campbell  was 
a  bona  fide  purchaser^  and  therefore,  though  the  sale  was  made  ' 
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by  Briscoey  without  authority,  Campbell  was  not  a  mere  wrong 
doer,  and  therefore  a  demand  and  refusal  was  necessary  to 
maintain  the  action. 

R.  J.  Brent  and  Horsey,  for  the  appellee : 

On  first  exception  we  contend,  that  the  defendant  cannot  be 
allowed  to  introduce  an  outstanding  title  in  a  stranger,  to  defeat 
an  action  by  a  possessor  of  personal  chattels,  which  have  been 
tortiously  converted. 

On  second  exception,  that  we  had  only  introduced  the  bar- 
gaining for  the  negroes  between  Briscoe  and  Campbell^  and 
the  caption  of  the  negroes  by  CampbeUy  in  order  to  show  a 
conversion  by  Campbell^  and  therefore  it  was  not  competent 
for  the  defendants,  on  cross-examination,  to  introduce  Briscoe's 
declarations  touching  his  authority  : 

1st.  Because  they  were  not  shown  to  be  made  at  the  time 
of  the  bargaining,  but  only  of  the  caption  of  the  negroes. 

2nd.  Because  these  declarations  were  not  evidence  of  au- 
thority to  commit  the  trespass. 

3rd .  Because  the  declarations  were  immaterial  and  irrelevant. 

Martin^  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  of  trover.  At  the  trial  of  the  cause  be- 
low, the  plaintiff  proved  by  a  competent  witness,  that  the  slaves 
in  controversy  were  upon  his  farm  and  in  his  possession,  under 
the  management  of  the  witness,  as  his  overseer,  on  the  I3th  of 
March,  1846;  and  that  on  that  day,  John  Campbell^  one  of 
the  defendants,  came  to  the  farm,  in  company  with  one  Bris- 
coe and  a  Mr.  Stuart ^  the  sheriff  of  Charles  county,  and  that 
CampbeUy  after  baigaining  with  Briscoe  for  the  sale  of  these 
slaves,  took  forcible  possession  of  them  and  carried  them  away. 

In  this  condition  of  the  case^  the  defendants,  on  cross-exam- 
ination, asked  the  witness  whether  these  slaves  were  not  the 
property  of  Richard  Dementis  estate,  and  avowed  their  pur- 
pose to  be  to  give  such  evidence  to  defeat  the  plaintiff's  claim^ 
or  to  offer  the  same  in  mitigation  of  damages.  This  evidence 
was  objected  to.    The  court,  we  find;  refused  to  admit  it,  for 
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either  of  the  purposes  for  wh^ch  it  was  offered^  unless  the  de- 
fendaots  proposed  to  foHow  up  the  testimony ,  with  evidence 
that  they  acted  under  authority  derived  from  the  representative 
or  representatives  of  Richard  Dementis  estate.  The  counsel 
for  the  defendants  having  declined  to  follow  up  the  testimony 
as  proposed  by  the  court;  it  was  rejected ,  and  the  ruling  of  the 
court  upon  this  point  o(  evidence^  forms  the  subject  of  ihe Jirsi 
exception. 

The  ruling  of  the  court  below  upon  the  question  raised  for 
their  consideration  on  this  branch  of  the  case,  was  unquestion- 
ably correct.  The  defendant  having  failed  to  connect  himself 
with  the  estate  of  Richard  Dement ^  occupied  the  position  of  a 
mere  tort  feasor  y  who  had  invaded  the  possession  of  the  plain- 
tiff without  authority^  and  under  such  circumstances  it  is  very 
clear,  that  he  could  not  be  permitted  to  prove,  that  the  title  to 
the  property  in  dispute  was  not  in  the  plaintiff,  but  was,  at  the 
time  of  the  conversion,  outstanding  in  a  third  party,  with  whom 
he  had  no  connection  or  privity,  to  defeat  the  action,  or  in  miti- 
gation of  damages.  In  the  case  of  Duncan  vs.  Spear^  11 
Wend.y  66,  the  Supreme  Court  of  New  York  correctly  ruled, 
that  a  defendant  in  trover  cannot  set  up  property  in  a  third 
person,  without  showing  some  title,  claim  or  interest  in  himself, 
derived  from  such  person.  And  that  it  was  not  competent  for 
the  defendants  to  place  themselves  under  the  protection  of  a 
title  to  this  property  residing  in  the  estate  of  Dement,  without 
showing  that  they  acted  under  authority  derived  from  the  rep- 
resentatives of  that  estate,  and  thus  relieving  themselves  from 
the  imputation  of  being  mere  wrong  doers,  is  a  legal  proposition, 
which  has  been  considered  as  settled  and  at  rest,  in  Westmim- 
ter  HaUy  since  the  leading  case  upon  this  subject,  of  Armory 
vs.  DelamiriCy  decided  by  Chief  Justice  Pratt ^  and  reported 
in  1  Strange,  604.  In  that  case  it  was  manifest  from  the 
evidence,  that  the  real  property  was  in  a  third  person;  but  as 
that  property  was  not  connected  with  (he  defendant  by  transfer 
or  authority,  he  was  not  allowed  to  rely  upon  it,  nor  to  shelter 
himself  from  responsibility  under  itj  and  the  finder  of  the  jewel, 
a  chironey-sweeper's  boy,  in  Lmdon,  recovered  from  the  con- 
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vertor,  in  an  action  of  trover^  the  full  value  of  the  chattel. 
The  cases  of  Suitfni  vs.  Bucky  2  Tauni.y  302,  and  Burton 
vs.  HugheSy  2  Bingh,,  173,  s(and  upon  this  principle. 

We  did  not,  however,  understand  the  counsel  for  the  appel- 
lant as  controverting  the  correctness  of  this  general  proposition ; 
but  his  point  was,  that  the  defendants  should  have  been  per- 
mitted to  show,  that  the  plaintiff  was  in  the  possession  of  these 
slaves,  at  the  time  of  the  alleged  conversion,  only  as  a  termor, 
the  reversionary  interest  residing  in  the  estate  of  Dement,  as 
the  lessor,  not  of  course  in  bar  of  the  action,  but  in  mitigation 
of  damages.  The  proposition  presented  by  the  counsel  for  the 
appellant  is,  that  in  an  action  of  trover  by  a  termor  of  a  chattel 
against  a  wrong  doer,  who  has  converted  it  to  his  own  use,  the 
measure  of  damages  is  not  the  full  value  of  the  property  at  the 
time  of  the  conversion,  but  its  value  to  the  termor,  and  that, 
therefore,  it  was  proper  in  this  case  to  show,  that  the  relation 
of  lessor  and  lessee  existed  between  the  plaintiff  and  the  estate 
of  Dement y  thai  the  jury  might  give  only  such  damages  as 
would  cover  the  injury  sustained  by  the  plaintiff  for  the  depri- 
vation of  the  services  of  the  slaves  in  dispute,  for  the  unexpired 
term. 

This  proposition  cannot  be  maintained.  In  an  action  of 
trespass  or  trover  by  a  termor  against  his  reversioner,  for  an 
unauthorised  interruption  of  his  possession  during  the  term, 
the  measure  of  damages  would  be  the  actual  loss  sustained  by 
the  lessee.  But  in  an  action  against  a  stranger  and  wrong  doer, 
who  has  been  guilty  of  an  asportation  or  conversion  of  the  pro- 
perty, the  plaintiff  is  treated  as  the  absolute  and  unqualified 
owner  of  the  property,  and  he  is  entitled  to  recover  its  full  value. 

By  the  common  (differing  in  this  respect  from  the  Romany) 
law,  the  hirer  of  a  chattel  acquires,  by  virtue  of  the  contract, 
a  special  property  in  the  thing  during  the  continuance  of  the 
term.  The  hirer  is  bound  by  the  implied  obligations  of  the 
contract  to  restore  the  thing  hired,  when  the  term  for  which  it 
was  hired  has  determined.  Story  on  BailmUy  sec.  414. 
And  although  cases  may  occur  in  which  he  would  be  absolved 
from  this  obligation,  yet  it  has  been  expressly  decided,  in  Gor- 
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don  vs.  Harper,  7  Term  Rep.,  14,  that  a  lessee  cannot  justify 
bis  not  returning  the  goods  to  the  landlord  at  the  end  of  his 
term,  because  a  stranger  had  committed  a  trespass  upon  him 
by  taking  them  away.  The  language  of  Mr.  Justice  Law- 
rence, in  Gordon  and  Harper,  is : 

"  The  tenant  is  bound  to  restore  the  goods  to  the  landlord 
at  the  end  of  his  term,  and  could  not  justify  his  not  doing  so, 
because  a  stranger  had  committed  a  trespass  upon  him  by  tak- 
ing them  away." 

The  law  has  placed,  at  the  command  of  the  termor,  the 
power  of  vindicating  his  rights  to  the  property,  if  they  have 
been  violated,  and  he  is  bound  to  use  it.  And  as  he  is  bound 
to  restore  the  property  to  the  person  from  whom  he  obtained  it, 
or  to  stand  responsible  in  damages  for  its  full  value,  he  has  the 
right  to  recover  its  full  value  from  a  stranger  who  has  wronged 
him.  Upon  this  ground  of  ulterior  responsibility,  the  borrower 
of  a  chattel  may  maintain  an  action  of  trespass  or  trover  against 
a  wrong  doer  who  has  invaded  his  possession,  and  it  must  be  ob- 
vious, that  unless  he  was  allowed  to  recover  the  full  value  of  the 
thing  of  which  he  was  despoiled  the  remedy  placed  at  his  dis- 
posal, would  not  accomplish  the  purpose  for  which  it  was 
given.     In  Story  on  BailmU,  sec.  280,  the  author  says  : 

^^  But,  notwithstanding  the  borrower  has  no  special  property 
in  the  thing  loaned,  still  it  seems,  that  if  the  injury  done  by  a 
stranger  is  of  such  a  nature,  that  the  bailee  would  be  liable 
over  to  the  lender  for  it,  the  laUer  may  maintain  an  action  of 
trespass,  and  even  of  trover,  founded  upon  his  possession,  to 
recover  damages;  for  the  mere  possession  of  property,  without 
title,  is  sufficient  against  a  wrong  doer." 

In  the  case  of  Lyle  vs.  Barker,  5  Binney,  467,  it  was  held, 
that  a  pawnee  of  goods  could  maintain  trespass  against  a  stran- 
ger, who  takes  them  away,  and  recover  the  whole  value  in 
damages,  though  they  were  pledged  for  less,  upon  the  ground, 
that  he  is  answerable  for  the  excess  to  the  person  who  has  the 
general  property. 

Mr.  Chief  Justice  7ii[g77ian,  when  considering  this  question 
of  damages,  on  a  motion  for  a  new  trial,  said  : 
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^^  The  point  was  very  little  argued^  and  no  authorities  cited, 
(at  the  trial  before  the  jury^)  so  that  my  opinion  was,  upon  a 
general  recollection  of  the  principle,  that  he  who  has  a  special 
property  in  chattels,  being  answerable  to  the  general  owner, 
unless  he  takes  good  care  of  them,  may  recover  the  whole  in 
damages  against  a  wrong  doer,  who  takes  them  away.  Upon 
subsequent  reflection  and  reference  to  the  authorities,  I  am 
satisfied  that  the  charge  was  right. "  He  then  refers  to  the  case 
of  Heyden  vs.  SmUh,  13  Cokeys  Rep.,  69,  where  it  is  stated : 

^^That  he  who  hath  a  special  property  in  goods,  shall  have 
a  general  action  of  trespass  against  him  who  hath  the  general 
property,  and  upon  the  evidence,  damages  shall  be  mitigated; 
but  clearly  th^  bailee,  or  he  who  hath  the  special  property, 
shall  have  a  general  action  of  trespass  against  a  stranger,  and 
shall  recover  all  in  damages,  because  that  he  is  chargeable 
over.'' 

In  White  vs.  Webb,  15  Connect.  Rep.y  302,  an  action  of 
trover  was  brought  by  a  second  mortgagee  against  a  stranger. 
It  was  insisted  that  the  plaintiff  could  only  recover  the  value 
of  his  interest,  that  is,  its  value  after  deducting  the  amount  due 
on  the  prior  mortgage.  It  was  ruled  otherwise.  The  court 
said: 

''If  the  suit  is  brought  by  a  bailee  or  special-property  man 
against  the  general  owner,  then  the  plaintiff  can  recover  the  value 
of  his  special  property  only;  but  if  the  suit  is  against  a  stranger, 
then  he  recovers  the  value  of  the  property  and  interest  thereon 
according  to  the  general  rule,  and  holds  the  balance  beyond 
his  own  interest,  in  trust  for  the  general  owner." 

We  think,  therefore,  that  the  ruling  of  the  court  below  was 
correct  in  ihe  first  exception,  in  whatever  aspect  the  question 
presented  for  their  consideration  is  to  be  viewed. 

There  is  no  analogy  between  this  case  and  the  case  of  a 
tenant  in  common,  or  part-owner  of  a  chattel,  suing  for  his 
proportionable  share  or  interest.  Unless  a  plea  in  abatement 
is  interposed;  a  tenant  in  common  may  recover  in  trover  or 
trespass  his  aliquot  share  or  proportion  of  interest  in  a  chattel, 
but  the  rule  that  gives  bim  the  right  to  sue,  confines  him  to  his 
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own  interest  or  share.  He  is  under  no  ulterior  responsibility 
to  his  co-tenant;  the  co-tenant  may  recover  from  the  same  de- 
fendant his  interest  in  the  chattel,  and  in  this  second  action , 
the  defendant  is  precluded  from  interposing  a  plea  in  abate- 
ment. In  the  case  of  Sedgworth  vs.  Ooerendy  7  Term  Rep.y 
279,  this  point  was  expressly  adjudged. 

The  ^co//fif  exception  relates  to  the  question  of  conversion. 

It  will  be  recollected,  that  the  plaintiff  proved  that  John 
Campbell^  one  of  the  defendants,  entered  upon  his  farm,  and 
after  bargaining  with  Briscoe  for  the  purchase  of  these  slaves, 
took  possession  of  them  by  force,  without  the  consent  or  know- 
ledge of  the  plaintiff,  and  for  the  purpose,  asthe  jury  might 
have  found,  of  appropriating  them  to  his  own  use.  This  act 
standing  alone  and  unexplained,  had  unquestionably  all  the 
elements  of  a  tortious  conversion. 

The  defendants,  however,  on  the  cross-examination  of  the 
plaintiff's  witness,  proposed  to  prove  that  Briscoe,  at  the  time 
of  the  taking  of  the  property,  stated  that  he  came  and  took  the 
said  slaves  by  the  authority  of  the  plaintiff,  for  the  purpose  of 
paying  a  debt  of  plaintiff^  for  which  he,  the  defendant,  was 
security. 

No  proof  aliunde^  was  offered  to  show  that  the  plaintiff  had 
invested  Briscoe  with  authority  to  sell  these  slaves,  and  it  is  a 
clear  principle,  that  even  if  Briscoe  had  been  introduced  as  a 
witness,  the  fact  of  his  authority  could  not  have  been  estab- 
lished by  his  own  declarations.  In  the  case  of  James  vs. 
Stookey,  1  Wash.  C.  C.  Rep.y  330,  it  was  held,  that  the  dec- 
larations of  a  person  exercising  authority,  that  he  possesses  it, 
can  never  be  received  as  evidence  of  the  fact  of  his  authority. 
But  the  counsel  for  the  appellants  contended,  that  if  (he  dec- 
larations of  Briscoe  had  been  received,  they  would  have  shown 
that  Campbell  was  a  bona  fide  purchaser  of  this  property;  that 
although  the  sale  was  made  by  Briscoe  without  authority,  that 
the  defendant  was  not  a  mere  wrong-doer,  and  that  therefore, 
'a  demand  and  refusal  was  necessary  to  maintain  the  action. 

This  position  cannot  be  sustained.  The  definition  of  a 
conversion,  so  far  as  ft  is  applicable  to  this  case^  is  the  wrongful 
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asportation  of  a  chattel,  with  the  intent  to  appropriate  it  to 
the  taker's  use,  Step.  N.  P.,  2684;  and  when  ihoae  two  facts 
are  found  to  exist,  that  is,  the  wrongful  taking,  and  the  pur- 
pose of  the  defendant  to  devote  the  property  to  his  own  use, 
the  tortious  conversion  is  established,  no  matter  under  what 
impression  he  may  have  acted.  The  question,  whether  a  party 
is  to  be  treated  as  a  wrong-doer  and  tortious  convertor,  depends 
upon  the  inquiry,  whether  the  asportation  of  the  property  was 
unauthorised,  and  made  by  him  with  the  intention  of  appro- 
priating it  to  his  own  use;  and  not  upon  the  motive  by  which 
he  was  actuated,  in  perpetrating  the  act.  The  motive  by 
which  a  defendant  was  influenced  in  converting  to  his  own  use 
the  property  of  another,  is  only  material,  and  admissible,  when 
it  is  introduced  to  repel  an  attempt  by  the  plaintiff  to  recover 
from  him  in  an  action  of  trover,  exemplary  damages.  In 
Cromwell  vs.  Ounngs^  7  H.  ^*  John.,  60,  the  Court  of  Ap- 
peals said: 

"Whenever  the  goods  of  a  stranger  are  wantonly  taken,  or 
after  due  notice  being  given  that  they  are  his  property,  the 
party  injured^  if  he  chooses  not  to  wait,  and  replevy  them  from 
the  purchaser  after  sale,  may  always  attain  ample  redress  in 
exemplary  damages,  in  an  action  of  trespass  or  trover,  at  the 
hands  of  a  jury.  And  in  cases  of  mere  misiakey  without  any 
intention  to  do  wrong,  less  than  the  full  value  of  the  goods 
taken,  will  seldom  be  recovered." 

In  the  case  of  McConibie  vs.  Davies,  6  East.,  538,  the  de- 
fendant took  an  assignment  of  the  tobacco  from  Coddan,  in 
good  faith,  under  the  impression  that  it  was  the  property  of 
Coddan,  and  without  any  knowledge  that  it  had  been  purchas- 
ed by  him  for  the  plaintiff,  as  a  broker.  It  is  true,  that  the  de- 
fendant refused,  upon  the  request  of  the  plaintiff,  to  deliver  the 
tobacco  to  Coddan,  as  the  plaintiff's  broker.  But  Lord  Ellen- 
borough  did  not  consider  the  refusal  of  the  defendant  to  give 
the  order  as  required,  as  evidence  of  a  conversion,  under  the 
circumstances  of  the  case.  He  placed  the  conversion  upon  the 
ground  that  the  defendant  assumed  dominion  over  the  proper- 
ty, and  took  it  by  the  wrongful  act  of  the  broker.  The  coun- 
3  V.9 
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sel  for  the  plaintiflT,  aAer  insisting  that  the  defendant's  refusing 
to  make  the  transfer,  was  evidence  of  a  conversion,  contended 
that  ^<at  any  rate  the  assunaing  dominion  over  it,  and  taking  it 
by  the  wrongful  act  of  the  broker,  was  a  conversion."  And 
Lord  EUenborough  said : 

^'The  latter  was  the  true  ground  to  put  the  plaintiff's  case 
upon;  and  if  the  case  had  been  so  presented  to  him  at  the 
tKal,  there  probably  would  have  been  no  non-suit;  but  it  was 
put  upon  the  ground  that  the  not  giving  an  order  for  the  de- 
livery of  the  tobacco  from  the  King^s  warehouse^  was  in  itself 
a  conversion,  in  which  I  could  not  concur;  not  conceiving  that 
the  mere  not  doing  an  act,  was  a  conversion.  But  taking  the 
case  higher  up  upon  principle,  I  think  that  the  defendant's 
acts  amount  to  a  conversion.  According  to  Lord  Ho!t,  in 
Baldvnn  vs.  Cole,  the  very  assuming  to  oneself  the  properly 
and  right  of  disposing  of  another  man's  goods,  is  a  conversion; 
and  certainly  a  man  is  guilty  of  a  convei-sion  who  takes  my 
property  by  assignment  from  another  who  has  no  authority  to 
dispose  of  it;  for  what  is  that  but  assisting  that  other  in  carry- 
ing his  wrongful  act  into  effect?" 

In  Stephens  and  others^  assignees  of  Spencer  against  El- 
tpatty  4  A/.  4*  ISel.y  259,  it  appeared  that  the  bankrupts,  after 
their  bankruptcy,  sold  the  goods  in  question  to  one  Deane^  to 
be  paid  for  by  bills  on  HeathcotCf  who  had  a  house  of  trade  in 
London^  and  for  whom  Dearie  bought  the  goods.  Heathcote 
was  in  America^  and  the  defendant  was  his  clerk,  and  conduct- 
ed the  business  of  the  house.  Deane  communicated  to  the 
defendant  information  of  the  purchase  on  the  day  it  was  made, 
and  the  goods  were  afterwards  delivered  to  the  defendant,  and 
he  disposed  of  them  by  sending  them  to  America  to  Heathcote. 
This  was  held  to  be  a  conversion  by  the  clerk,  although  he 
acted  with  the  most  perfect  good  faith,  in  entire  ignorance  of 
the  bankruptcy,  and  exclusively  for  the  benefit  of  his  employ- 
er. A  demand  was  made  upon  him  by  the  plaintiffs  two  years 
after  the  purchase,  but  the  conversion  was  not  placed  upon 
this  ground.  Le  Blanc y  /.,  said  there  was  a  conversion  by 
the  defendant  long  before  the  demand. 
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The  statements  and  declarations  of  Briscoe  y  who  was  not  a 
party  to  the  suit,  were  clearly  inadmissible.  They  were  ob- 
noxious to  all  the  objections  that  can  be  urged  against  hearsay 
evidence;  but  we  thinks  for  the  reasons  we  have  assigned,  that 
if  Briscoe  had  been  introduced  as  a  witness,  it  would  not  have 
been  competent  for  the  defendants  to  have  proved  the  fact 
which  they  proposed  to  establish  by  his  declarations.  As  that 
fact,  even  assuming  it  to  be  true,  was  immaterial,  as  it  did  not 
impose  upon  the  plaintiff  the  nece^ity  of  proving  a  demand 
and  refusal.  It  is  very  clear,  we  think,  on  principle,  as  well 
as  upon  the  authorities  quoted  by  Mr.  Greenleaf  in  the  second 
volume  of  his  treatise  on  evidence,  sec.  642,  that  if  the  defend- 
ant seized  upon  these  slaves  and  removed  them  with  the  inten- 
tion of  converting  them  to  his  own  use,  he  was  in  legal  con- 
templation, guilty  of  a  conversion,  though  in  what  he  did,  he 
may  have  acted  in  good  faith,  and  under  the  mistaken  belief 
that  Briscoe  was  authorised  to  sell  them. 

The  opinion  of  the  court  below  was  therefore  correct  as  ex- 
pressed in  the  second  exception. 

The  ruling  of  the  court  in  the  third  exception,  was  also 
correct,  and  was  not  controverted  by  the  counsel  for  the  appel- 
lants. It  is  very  clear  that  the  testimony  proposed  to  be  offer- 
ed in  that  exception,  was  not  admissible,  without  producing  the 
record  of  the  cause  to  which  it  referred. 

JUDGMENT  AFFIRMED. 


William  Morris  vs,  Ethgldra  Harris. — June  1850. 

lo  this  State,  co-heirt  are  asiiniilated  to  coparcenerii  constitoting  together 
one  heir. 

At  eonuBon  law,  eveiy  partition  between  coparoeners,  hat  an  implied  war- 
ranty annexed,  that  if  either  party  Ipeee  any  of  hit  .•hare  by  eviction ,  on 
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account  of  defect  of  title  in  the  ancestor,  he  may  enter  dpon  the  others  and 
defeat  the  partition  as  for  condition  broken. 

But  all  covenants  arising  from  implication  of  law,  are  necessarily  controlled 
or  annulled  by  express  covenants  between  the  parties. 

A  conTeyanoe  made  by  a  feme  covert  under  a  privy  examination  as  provided 
by  the  act  of  1776|  ch.  14,  operates  as  an  estoppel  against  her  as  effectually 
as  if  she  were  tui  juris. 

liVhen  a  feme  covert  parts  with  her  property  by  any  form  or  mode  of  convey- 
ance executed  under  tho  provisions  of  said  act,  she  is  by  het  own  volunta- 
ry act  precluded  from  disavowing  it,  and  is  bound  by  the  express  cove- 
nants, conditions  and  terms  of  her  own  deed. 

When  a  party  covenants  for  quiet  enjoyment  and  possession  against  himself 
and  those  claiming  under  him«  be  excludes  the  idea  of  a  covenant  against 
all  the  world. 

Two  co-heirs  executed  a  deed  of  partition  in  which  they  mutually  covenant- 
ed that  each  should  hold  his  part  of  the  land  free  and  disciiarged  from  all 
title,  interest,  claim  and  demand  of  the  other.  Held  :  that  one  of  these 
co-heirs  was  a  competent  witness  for  the  other  in  an  action  brought  by  the 
latter  against  a  third  party,  involving  the  title  to  a  part  of  the  estate  con- 
veyed to  tbe  plaintiff  by  the  deed  of  paKition. 

A  widow  who  has  received  her  dower  with  the  consent  of  the  heirs  at  law,  is 
a  competent  witness  fur  the  latter  to  prove  the  seisin  of  her  husband  in 
lauds  allotted  to  them. 

Dower  may  be  assigned  by  parol. 

In  this  case  a  parol  contract  for  the  sale  of  lands  made  by  the  ancestor  of  the 
complainant  with  the  defendant,  was  decreed  to  be  specifically  executed 
upon  proof  that  it  was  partly  performed  by  delivery  of  possession  in  p<irsu-» 
ance  of  tho  agreement. 

Appeal  from  the  Cknirt  of  Clianccry* 

The  bill  in  this  case  was  filed  on  the  equity  side  of  Charles 
county  court,  on  the  5th  of  November  1833,  by  the  complain- 
ants, Morgan  Harris  and  Etheldra  Harris,  (the  appellee,) 
bis  wife.  It  alleges,  that  in  1817,  Samuel  Chapman  of  sttid 
county,  discovering  a  vacancy  adjoining  his  lauds  on  the  Poto- 
mac river,  agreed  with  William  Morrts,  (the  appellant,)  that 
they  together  should  take  up  the  same,  that  the  patent  should 
issue  to  Morris,  but  the  land  should  be  held  equally  between 
them,  each  owning  one  half  thereof;  that  C/iapman  paid 
$77.27,  the  caution  money,  on  the  1st  of  March  1817,  to  the 
State,  and  the  receipt  of  the  treasurer  therefor  is  exhibited 
with  the  bill.     Tbe  bill  further  chai^ges,  that  in  pursuance  of 
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this  agreement,  the  land  was  patented  to  Morris^  and  called 
^^Morris^  Landing j^^  containing  fifty-hvo  and  one-fourth  acres. 
That  afterwards  said  Oiapman  being  about  to  sell  all  his  lands 
on  the  Potomac,  purchased  of  said  Morris  all  the  latter^s  inter- 
est in  said  tract  of  land,  being  one  moiety  thereof,  at  the  price 
offered  to  Chapman  for  his  adjoining  lands,  to  wit:  $ —  per 
acre;  that  in  part  performance  of  this  contract,  Chapman  was 
put  in  possession  of  the  whole  tract,  and  remained  in  possession 
thereof  from  that  time  until  his  death,  in  1825;  that  complain- 
ant Etheldray  is  one  of  the  heirs  at  law  of  said  Chapman^  and 
in  the  division  of  his  real  estate,  this  land  was  allotted  to  her 
as  a  portion  of  her  inheritance,  and  that  complainants  have 
been  and  still  are  in  possession  of  the  same,  but  the  said  Morris 
has  never  executed  a  deed  therefor,  but  has  instituted  an 
action  of  ejectment  to  recover  possession  thereof.  The  bill 
then  prays  for  an  injunction  to  restrain  this  ejectment  suit,  and 
that  Morris  may  be  decreed  to  convey  the  title  to  the  land  to 
complainants,  and  for  general  relief. 

The  answer  of  William  Morris,  sets  forth  that  defendant  is 
Ignorant  of  the  alleged  division  of  Samuel  Chapman* sesinit^ 
and  positively  denies  any  contract  or  agreement  on  his  part, 
for  or  touching  one-half  or  any  part  of  **  JMbms'  Landing. ^^ 
That  respondent  being  interested  in  certain  lands  formerly  be- 
longing to  one  Knoxy  was  informed  of  the  vacancy  called 
^^ Morris^  Landing, ^^  and  accordingly  in  1817,  obtained  a 
special  warrant  to  affect  said  vacancy,  as  appears  by  the  patent 
and  the  surveyor's  records  exhibited  with  the  answer.  That 
about  the  same  time,  respondent  for  the  benefit  of  himself  and 
one  Hanson,  obtained  another  special  warrant  to  affect  other 
vacancy,  and  finding  that  Samuel  Chapman  had  also  obtained 
another  warrant  of  resurvey,  it  was  agreed  between  respondent 
and  Hanson,  and  Chapman,  that  the  warrant  obtained  by 
Cliapman,  should  be  executed  instead  of  the  one  for  the  joint 
use  and  benefit  of  Hanson  and  respondent,  and  that  the  costs 
of  the  survey,  &c.,  should  be  paid  by  respondent  and  Chap- 
man; that  this  warrant  was  executed;  and  all  the  costs  paid  by 
respondent,  and  the  warrant  was  laid  on  lands  entirely  differ- 
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account  of  defect  of  title  in  the  anceetor,  be  may  enter  dpon  the  others  and 
defeat  the  partition  as  for  condition  brolien. 

But  ail  covenants  arising  from  implication  of  law,  are  necessarily  controlled 
or  annulled  by  express  covenants  between  the  parties. 

A  coDTeyanoe  made  by  a  feme  covert  under  a  privy  examination  as  provided 
by  the  act  of  1776,  ch.  14,  operates  as  an  estoppel  against  her  as  eiTectaally 
as  if  she  were  tui  jwrit. 

liVhen  a  feme  cotert  parts  with  her  property  by  any  form  or  mode  of  convey- 
ance executed  under  the  provisions  of  said  act,  she  is  by  her  own  volunta- 
ry act  precluded  from  disavowing  it,  and  is  bound  by  the  express  cove- 
nants,  conditions  add  tetms  of  her  own  deed. 

When  a  party  covenants  for  quiet  enjoyment  and  possession  against  himself 
and  those  claiming  under  him<  he  excludes  the  idea  of  a  covenant  against 
all  the  worldk 

Two  co-heirs  oxecufed  a  deed  of  partition  in  which  they  mutually  covenant- 
ed that  each  should  hold  his  part  of  the  land  free  and  discharged  from  all 
title,  interest,  claim  and  demand  of  the  other.  Held  :  that  one  of  these 
co-heirs  was  a  competent  witness  for  the  other  in  an  action  brought  by  the 
latter  against  a  third  party,  involving  the  title  to  a  part  of  the  estate  con- 
veyed to  the  plaintiff  by  the  deed  of  partition. 

A  widow  who  has  received  her  dower  with  the  consent  of  the  heirs  at  law,  is 
a  competent  witness  fur  the  latter  to  prove  the  seisin  of  her  husband  in 
lauds  allotted  to  them. 

Dower  may  be  assigned  by  parol. 

In  this  case  a  parol  contract  for  the  sale  of  lands  made  by  the  ancestor  of  tlie 
complainant  with  the  defendant,  was  decreed  to  be  specifically  executed 
upon  proof  that  it  was  partly  performed  by  delivcfy  of  possession  in  piirso-* 
ance  of  the  agreement. 

Appeal  from  the  Ck>urt  of  Cliancery^ 

The  bill  in  this  case  was  filed  on  the  equity  side  of  Charles 
county  court,  on  the  5th  of  November  1833,  by  the  complain- 
ants, Morgan  Harris  and  Etheldra  Harris ^  (ihe  appellee,) 
his  wife.  It  alleges,  that  in  1817,  Samuel  Chapman  of  said 
county,  discovering  a  vacancy  adjoining  his  lands  on  the  Poto- 
mac river,  agreed  with  William  Morrts,  (the  appellant,)  that 
they  together  should  take  up  the  same,  that  the  patent  should 
issue  to  Morris y  but  the  land  should  be  held  equally  between 
them,  each  owning  one  half  thereof;  that  Cliapman  paid 
$77.27,  the  caution  money,  on  the  1st  of  March  1817,  to  the 
State,  and  the  receipt  of  the  treasurer  therefor  is  exhibited 
with  the  bill.     The  bill  further  chaiiges,  that  in  pursuance  of 
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ihis  agreement,  the  land  was  patented  to  Morris^  and  called 
^^ Morris^  Landing j'^^  containing  fifty-two  and  one-fourth  acfes. 
That  afterwards  said  Cliapman  being  about  to  sell  alt  his  lands 
on  the  Potomac,  purchased  of  said  Morris  d\\  the  latter^s  inter- 
est in  said  tract  of  land,  being  one  moieiy  thereof^  at  the  price 
offered  to  Chapman  for  his  adjoining  lands,  to  wit:  $ — per 
acre;  that  in  part  performance  of  this  contract,  Chapman  was 
put  in  possession  of  the  whole  tract,  and  remained  in  possession 
thereof  from  that  time  until  his  death,  in  1825;  that  complain- 
ant Eikeldra,  is  one  of  the  heirs  at  law  of  said  Chapman,  and 
in  the  division  of  his  real  estate,  this  land  was  allotted  to  her 
as  a  portion  of  her  inheritance,  and  that  complainants  have 
been  and  still  are  in  possession  of  the  same^  but  the  said  Morris 
has  never  executed  a  deed  therefor,  but  has  instituted  an 
action  of  ejectment  to  recover  possession  thereof.  The  bill 
then  prays  for  an  injunction  to  restrain  this  ejectment  suit,  and 
that  Morris  may  be  decreed  to  convey  the  title  to  the  land  to 
complainants,  and  for  general  relief. 

The  answer  of  WUtiam  Morris,  sets  forth  that  defendant  is 
ignorant  of  the  alleged  division  of  Samuel  Chapman^ sesihie, 
and  positively  denies  any  contract  or  agreement  on  his  part, 
for  or  touching  one-half  or  any  part  of  ^^ Morris^  Landing.^^ 
That  respondent  being  interested  in  certain  lands  formerly  be- 
longing to  one  Knox,  was  informed  of  the  vacancy  called 
^^Motris^  Landingy^^  and  accordingly  in  1817,  obtained  a 
special  warrant  to  affect  said  vacancy,  as  appears  by  the  patent 
and  the  surveyor's  records  exhibited  with  the  answer.  That 
about  the  same  time^  respondent  for  the  benefit  of  himself  and 
one  Hanson,  obtained  another  special  warrant  to  affect  other 
vacancy,  and  finding  that  Samuel  Chapman  had  also  obtained 
another  warrant  of  resurvey,  it  was  agreed  between  respondent 
and  Hanson,  and  Chapman,  that  the  warrant  obtained  by 
Cliapman,  should  be  executed  instead  of  the  one  for  the  joint 
use  and  benefit  of  Hanson  and  respondent,  and  that  the  costs 
of  the  survey,  6oc.,  should  be  paid  by  respondent  and  Chap- 
man;  that  this  warrant  was  executed;  and  all  the  costs  paid  by 
respondent;  and  the  warrant  was  laid  on  lands  entirely  differ- 
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ent  from  ^^ Morris^  Landing j^^  and  the  lands  thus  taken  up  by 
Chapman  were  called  ^'Smit/iftcld.^^  That  Chapman  paid 
the  caution  money  on  ^^ Morris^  Landing ^"^^  not  because  he 
was  interested  therein,  but  because  respondent  paid  the  whole 
cost  of  ^^Smithjield.^^  The  answer  then  denies  the  receipt  of 
any  consideration,  or  that  respondent  ever  sold  or  offered  to 
sell  to  CAopimzn  either  ^^ SmithfieUT^  or  ^^ Morris^  Landing y^* 
that  Chapman  always  admitted  ^^ Morris^  Landing^ ^  to  be  re- 
spondent's property,  and  rented  the  same  for  several  years  be- 
fore his  death  from  respondent,  who  had  the  exclusive  posses- 
sion thereof  for  several  years  after  the  survey  and  patent  afore- 
said, and  rented  the  same  to  sundry  persons.  It  then  denies 
that  there  was  any  agreement,  parol  or  written,  and  insists 
'Hhat  if  there  was  any  agreement,  it  was  not  reduced  to  writ- 
ing and  signed  by  the  parties  as  required  in  such  cases  by  iaw,'^ 
and  then  also  denies  that  the  caution  money  was  paid,  or  pos- 
session taken  under  any  such  agreement  as  set  up  in  the  bilL 
The  testimony  of  John  G.  Chapman,  the  brother  of  the  ap- 
pellant, and  son  of  said  Samuel  Chapman^  and  of  Mrs. 
tllizabeth  Chapmany  the  widow  of  said  Samuel  Chapman, 
was  taken,  the  purport  of  which,  as  well  as  of  the  other  testi- 
mony, is  sufficiently  stated  in  the  opinion  of  this  court.  The 
deed  of  partition  between  John  6r.  Chapman  and  bis  sister  ^ 
(the  appellee,)  and  her  husband,  filed  with  the  commission,  is 
also  sufficiently  stated  in  the  opinion.  The  defendant  object- 
ed to  the  testimony  of  John  G.  and  Elizabeth  Chapman^  on 
the  ground  that  they  were  interested  in  the  result  of  the  suit. 
Certain  copies  of  accounts  were  filed  in  the  cause  referred  to  in 
an  agreement  of  counsel,  which  contains  among  others,  the 
following  clause:  ^4t  is  further  agreed,  that  the  copy  of  certain 
accounts  already  filed  in  this  cause  by  defendant,  may  be  read 
as  a  copy  properly  introduced  of  accounts  of  Samuel  Chap- 
man,  deceased,  in  the  proceedings  mentioned,  the  original 
being  filed  by  John  G.  Chapman,  in  the  case  of  John  G, 
Chapmany  AdmWy  vs.  the  present  defendant y  and  the  proceed- 
ings in  the  last  mentioned  case  may  be  read,  to  show  in  what 
manner  and  under  what  circumstances  the  said  accounts  wero 
made." 
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The  cause  having  been  removed  to  the  court  of  Chancery, 
the  Chancellor,  (Johnson,)  on  the  ISth  of  April  1848,  passed 
a  decree  ordering  the  agreement  made  between  Samuel  Chap- 
man,  in  bis  lifetime,  and  (h^  defendant,  to  be  specifically  exe- 
cuted, and  the  latter  to  convey  the  title  to  said  land  to  com- 
plainant, upon  her  paying  the  purchase  money  therefor,  or  pro- 
ducing satisfactory  evidence  that  the  same  had  been  paid. 

From  this  decree,  the  defendant  appealed  to  this  court. 

The  cause  was  argued  before  SpencE,  Martin  and  Prick,  J. 

May  and  R.  J.  BR£Nf,  for  the  appellant. 

The  principal  questions  ort  the  facts  are:  1.  Whether 
Samuel  Chapman  was  a  partner  in  the  acquisition  of  *'  Morris^ 
IjawlingV*  To  establish  the  afflrmaiive  of  this  proposition, 
the  appellee  relies  on  the  evidence  of  John  G,  Chapman,  and 
Mrs.  Elizabeth  Chapman: — the  first,  the  son  and  co-heir,  and 
the  last,  the  widow  of  Samuel  Chapman.  The  appellant  has 
excepted  to  the  competency  of  both  of  them.  John  G,  Chapr 
man  is  incompetent,  because  he  is  co-heir  with  EtheUlra 
Harris  J  his  sister,  and  if  she  is  evicted  from  Morris^  Landing, 
is  bound  to  make  good  her  Xo^ior  owelty  of  partition,  notwith- 
standing the  covenant  in  the  deed  of  Harris  and  wife  to  the 
witness,  because  a  married  woman  cannot  covenant,  and  the 
liability  of  the  witness  is  therefore  direct  and  palpable,  unless 
discharged  by  that  covenant,  and  he  ought  to  have  been  made 
a  party  to  thjs  suit.  Mrs.  Elizabeth  Chapman,  is  incompe- 
tent, because  she  is  proved  to  be  widow  of  Samuel  Chapman, 
and  could  claim  her  dower  if  Etheldra  Harris,  recovers  the 
property.  But  admitting  these  two  witnesses  to  be  ruled  com- 
petent, still  they  are  insufficient  to  counteract  the  positive 
denials  of  the  answer,  because  they  know  nothing  themselves, 
of  the  matter,  save  by  the  declarations  of  the  appellant  Morris: 
and  we  submit,  that  his  unsworn  declarations  cannot  impeach 
his  positive  oath.  There  is  nothing  to-  corroborate  these  dec- 
larations, save  the  receipt  of  the  caution  money,  which  incom- 
pletely neutralised  by  the  accounts  on  the  books  of  Samuel 
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Cltapmarty  charging  Morris  with  the  whole  amount  of  that  re- 
ceipt. Then  the  allegation  of  partnership  in  the  land,  is  sup- 
poited  alone  by  proof  of  Morris^  declarations,  against  which 
we  offer  the  counter  declarations  ef  the  other  party,  <Samt/c/ 
Chapman^  and  the  fact  that  Chapman  swore  as  witness  for 
MoniSy  in  a  suit  by  the  latter  to  recover  rent  of  this  very  land, 
and  the  more  pointed  fact  of  Chapman  charging  Morris  with 
the  whole  amount  of  that  receipt.  And  lastly,  the  facts  proved 
that  for  eeveral  years  after  the  survey  and  patent  of  Morris^ 
Landing,  Morris  was  in  the  exclusive  possession  thereof,  by 
renting  it  to  Rye  and  Dunnington,  as  conclusively  proved; 
and  that  Perry  discovered  the  vacancy,  and  informed  Morris 
of  it.  2.  Whether  Morris  ever  sold  out  his  interest  to  Chap- 
man^ This  also  depends  upon  the  competency  of  the  two 
witnesses,  John  G,  Chapman  and  Elizabeth  C/iopman 
Besides,  no  written  evidence  of  such  sale  is  produced;  no  proof 
of  payment  of  purchase  money;  or  even  that  a  credit  was  al- 
lowed to  Morris,  as  promised,  according  to  the  evidence  of 
Elizabeth  Chapman.  On  this  matter,  the  accounts  in  the  re- 
cord, although  full,  between  these  parties,  would  seem  to  negative 
the  idea  of  such  a  sale:  as  nothing  relating  to  it  appears  ia 
those  voluminous  accounts.  3.  Was  Samuel  Chapman  put 
in  possession  under  such  agreement,  so  as  to  amount  to  part 
performance? 

It  does  not  appear  that  his  possession  was  rcferrible  to  such 
agreement,  but  must  have  been  taken  as  tenant  merely.  Nor 
does  it  appear,  by  any  competent  or  incompetent  testimony  in 
the  cause,  what  were  the  full  and  complete  terms  of  the  al- 
leged agreement,  so  as  to  enable  the  court  to  decree  specific 
performance. 

Finally,  the  statute  of  frauds  is  a  flat  bar  to  the  whole  of 
this  pretended  claim,  and  is  sufficiently  pleaded  in  the  answer. 

Thos.  S.  Alexander  for  the  appellee,  insisted  that  the 
chancellor  decreed  rightly,  and  his  decree  ought  to  be  affirmed. 
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FricK;  J.,  delivered  the  opinioQ  of  this  court. 

The  bill  in  this  case  was  filed  by  Morgan  Harris  and  his 
wife  Eiheldra,  (formerly  C/Mpmatiy)  to  enjoin  an  ejectme 
suit  brought  by  the  appellant,  for  a  tract  of  land  called  ^^ Morris^ 
Landhigf^  and  to  obtain  a  conveyance  of  the  legal  title  to  the 
same,  by  a  decree  for  the  specific  performance  of  an  agree- 
ment between  the  appellant  and  Samuel  Chapman  the  ances- 
tor of  the  appellee,  in  relation  to  tl)e  sale  of  said  land;  which 
agreement  it  is  alleged  was  in  parol^  and  part  performed  and 
executed  between  the  said  parties,  in  the  lifetime  of  Samuel 
Chapman. 

The  complainants,  Morgan  Harris  and  Etheldra  his  wife, 
claimed  in  right  of  said  Etheldra^  as  one  of  the  heirs  at  law 
of  said  Samuel  Chapman^  in  virtue  of  a  deed  of  partition  be- 
tween them,  and  the  other  heir  at  law,  John  G.  Ohapmany 
whereby  the  land  in  question  was  allotted  to,  and  vested  in  her 
exclusively.  The  agreement  sought  to  be  enforced  was  as  be- 
fore said  by  parol,  and  the  bill  charges,  that  it  was  partly  per- 
formed by  the  payment  of  the  purchase  money  agreed  on,  and 
by  the  delivery  of  the  premises  by  Morris  to  Chapman  in  his 
lifetime^  and  in  pursuance  of  the  agieement. 

Morgan  Harris  died  since  the  filing  of  the  bill. 

The  answer  denies  the  existence  of  any  such  agreement  as 
is  charged  in  the  bill;  but  sets  up  another  and  a  totally  differ- 
ent agreement,  with  regard  to  a  parcel  of  land  called  ^^ Smith- 
Jietd.^^  That  Samuel  Chapman  always  admitted  ^^ Morris^ 
Landing y^^  to  be  the  appellant's  property,  and  had  rented  the 
same  for  several  years  before  his  death  from  the  appellant;  and 
that  there  was  no  part  performance  of  any  agreement  between 
them  concerning  Morris^  Landing,  And  he  relies  upion  the 
statute  of  frauds. 

The  deed  of  partition  is  to  the  purport  following:  After  re- 
citing that  the  parties  hold  as  tenants  in  common  in  equal  shares, 
the  lands  of  which  they  are  seized  in  fee  as  heii-s  at  law  of 
Samuel  Chapman^  and  that  they  have  agreed  to  divide  and 
hold  their  respective  shares  in  severalty^  it  is  thereupon  cove- 
nanted, granted  and  agreed  by  and  between  them;  (hat  each 
4  V.9 
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shall  hold,  possess  and  enjoy  in  severalty  (he  respective  portion 
allotted  by  the  said  partition;  and  which  each  of  them  by  the 
said  deed  of  partition  doth  grant,  release  and  confirm  to  the 
other;  with  the  mt/^t^aZ  covenant  and  grant ;  that  each  party 
shall  forever  peaceably ,  quietly  have,  hold,  occupy,  &c.,  free 
and  dischaiged  from  all  title,  interest,  claim  and  demand  of  the 
others,  their  heirs  and  assigns,  &c. 

The  deed  is  executed  and  acknowledged  by  Etheldra  the 
wife  of  Morgan  Harris  in  due  form,  by  privy  acknowledg- 
ment under  the  act  of  1766. 

To  establish  the  facts  that  Samuel  Chapman  was  a  partner 
in  the  acquisition  of  Morris^  Landingy  that  Morris  agreed  to 
sell  out  his  interest  to  Chapman y  and  that  in  part  performance 
of  the  agreement  he  was  put  in  possession  of  the  land,  the  ap- 
pellee relies  upon  the  evidence  of  John  G,  Chapman  and  Mrs. 
Elizabeth  Chapman,  the  first  the  son,  and  the  last  the  widow 
of  Samuel  Chapman. 

To  the  competency  of  these  parties  as  witnesses  the  appel- 
lant excepts,  insisting  that  if  Mrs,  Harris  is  evicted  from  her 
moiety  by  one  claiming  a  better  title,  she  has  her  remedy  over 
against  John  G.  Chapmafi,  or  against  the  moiety  assigned  to 
him;  and  as  to  Mrs,  Chapman  the  widow,  that  she  hath  a  di- 
rect interest  in  establishing  the  title  of  her  husband,  by  reason 
of  the  dower  resulting  to  her  from  the  seisin,  if  established. 

In  this  state  co-heirs  are  assimilated  to  co-parceners  constitu- 
ting together  one  heir.  5  Gill,  132.  And  at  common  law  as 
between  them,  every  partition  has  annexed  to  it  (he  warranty 
implied,  that  if  by  defect  of  (itle  in  the  ancestor,  ei(her  loses 
any  part  or  share  of  the  allotment  by  eviction,  it  is  treated  as 
if  no  partition  had  been  made  between  them.  The  party  evic- 
ted, may  enter  upon  the  others  and  defeat  the  par(ition,  as  for 
condition  broken,  or  may  vouch  them  to  warranty,  and  obtain 
recompense  for  the  part  so  lost. 

Upon  this  theory  it  is  assumed,  thai  supposing  the  appellant 
to  succeed  in  his  ejectment  suit,  Mrs,  Harris  could  treat  the 
partition  as  a  nullity,  and  require  it  to  be  reformed,  or  proceed 
in  chancery  against  the  proposed  witness  her  co-heir,  to  re- 
cover the  moiety  of  her  loss  in  value. 
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Can  such  right  of  re-entry  exist  here?  All  covenants  thoi 
arise  from  implication  of  law,  are  necessarily  controlled  or  an- 
nulled by  other  express  covenants  between  the  parties  The 
generality  of  the  implied  covenants,  is  by  mutual  consent  thus 
restrained  and  qualified.  4  Coke,  80,  Note's  case.  And  this 
in  subsequent  authorities  is  recognized  as  the  settled  and  es- 
tablished rule  of  law.  Deering  vs.  Parrington,  1  Mod.,  113. 
4  Bingh.,  678.  4  Kent,  469. 

The  parties  to  a  partition  as  parceners  may  therefore  regulate 
among  themselves  the  extent  and  limit  of  their  future  liability, 
by  the  introduction  of  express  covenants  to  that  intent;  and 
will  be  considered  as  holding  their  separate  shares  independent 
of  any  implied  warranties,  or  other  conditions  than  what  they 
have  themselves  chosen  to  express.  And  where  the  party 
covenants  for  quiet  enjoyment  and  possession  against  himself  " 
and  those  claiming  under  him,  he  excludes  the  idea  of  a  cove- 
nant against  all  the  world.  It  is  obvious  that  neither  party 
could  recover  on  this  covenant  for  an  eviction  by  a  stranger. 
And  it  seems  to  be  conceded  in  the  argument,  that  if  the  right 
of  re-entry  for  the  breach  of  a  condition  implied,  could  in  any 
case  be  allowed  in  this  country,  yet  Mrs.  HarriSy  if  she  had 
been  sole  at  the  time  of  the  partition,  would  have  been  barred 
by  her  covenant. 

But  it  is  insisted,  that  as  she  was  covert  at  the  time^  her 
covenant  is  not  binding.  As  to  the  obligation  of  these  express 
covenants  upon  a  married  woman,. the  authorities  are  not  alto- 
gether without  conflict.  It  is  a  well  settled  principle  that  the 
wife  is  incompetent  to  bind  herself  by  a  contract. 

But  it  has  never  been  doubted  that  she  may  convey  her  in- 
terest in  lands;  and  if  so,  she  must  be  presumed  to  have  the 
power  to  do  so  efiectually.  Provision  to  this  intent  is  fully 
made  by  the  statutes  of  our  State,  under  which  the  wife'  is  pre- 
sumed to  act  nsfeme  sole,  because  by  the  privy  examination, 
she  is  free  of  the  influence  and  control  of  the  husband.  And 
although  under  coverture  at  the  time,  she  may  by  any  legal 
form  of  conveyance,  executed  under  such  privy  examination 
pan  with  all  her  interest  in  the  lands,  and  such  conveyance 
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Operates  as  an  estoppel  against  her  as  eflfectual  as  if  she  were 
sui  juris.  By  joining  with  the  husband  in  the  execution  of  the 
deed,  in  the  language  of  the  act  of  1766,  ch.  14,  the  wife  "is 
barred  and  foreclosed  forever."  She  is  precluded  from  claim- 
ing against  the  deed,  or  setting  up  any  title  against  the 
grantee. 

The  true  and  the  only  question  in  this  case,  is  upon  the 
effect  of  the  deed  of  Mrs.  Hanis;  and  under  the  act  of  Assem- 
bly she  has  parted  with  all  her  right  to  the  land  held  by  her 
brother  under  that  deed.  That  act,  upon  the  privy  acknow- 
ledgment and  execution  of  the  conveyance,  confers  upon  her 
the  power  to  do  so.  By  whatever  mode  of  conveyance,  or  in 
whatever  form  the  wife  parts  with  her  property,  under  and  in 
compliance  with  the  statute,  when  executed,  she  is  then  by  her 
own  voluntary  act  precluded  from  afterwards  disavowing  it, 
and  is  bound  by  the  conditions  and  terms  of  her  own  deed. 

What  must  otherwise  be  the  result  of  every  such  voluntary 
partition  between  parceners?  It  is  not  pretended  that  Chapman 
in  case  of  eviction  from  his  moiety^  could  recover  damages 
from  Mrs.  Harris  on  her  covenant.  She  has  simply  cove- 
nanted against  her  own  acts;  and  that  covenant  operates  by 
way  of  estoppel,  to  debar  her  from  asserting  a  right  in  deroga- 
tion of  her  grant.  In  the  case  of  Nicholson*'S  lessee  vs.  Hems- 
ley  y  Z  H.  S/"  McH.y  409,  relied  on  by  the  counsel  for  the  ap- 
pellant, it  is  admitted  that  afeme  covert  by  deed  and  privy  ex- 
aminatioU)  may  effectually  convey  her  estate  in  lands,  and  by 
words  of  grant  and  covenant  debar  herself  of  all  interest  there- 
in. All  that  was  there  claimed,  was  that  the  wife  could  not 
covenant  so  as  to  make  herself  liable  in  damages.  And  if  in 
this  case  the  appellee  is  in  no  form  liable  to  General  Chapman^ 
more  particularly  not  under  the  restricted  covenants  between 
tliem,  upon  what  just  principle  can  he  be  bound  to  her?  Her 
only  forum  would  be  a  court  of  chancery,  where  equality  is 
equity,  and  where  her  claim  against  him,  under  a  covenant, 
not  mutual  or  reciprocal  would  be  rejected.  For  if  as  feme 
covert  she  could  claim  to  be  bound  by  no  such  covenant;  can 
she^  at  the  same  time,  claim  to  bind  him? 
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As  regards  the  incapacity  of  Mrs.  C/iapmarij  the  mother, 
there  is  still  less  force  in  the  objection  that  proposes  lo  disqualify 
her  as  a  witness.  She  is  no  party  to  the  partition,  and  parce- 
ners only  can  vouch  each  other.  Her  portion  was  voluntarily 
assigned  to  her,  and  in  view  of  the  partition  which  the  co-heirs 
afterwards  made  between  themselves.  Dower  may  be  assigned 
by  parol.  The  assignment  here  was  made,  as  the  testimony 
discloses^  by  the  mother's  first  taking  by  consent  of  the  parties j 
what  she  thought  a  proper  equivalent,  and  the  remainder  was 
then  valued  and  divided.  While  she  thus  claims  protection 
for  her  dower,  she  is  bound  to  give  protection  to  none.  If  her 
testimony  should  establish  the  seizin  of  her  husband  in  Morris^ 
Ijandingy  she  can  assert  no  claim  to  dower  in  it,  under  the  con- 
sent and  arrangement  between  her  and  thelieirsof  her  husband. 
The  partition  shows  that  the  dower  accepted  by  her,  had  refer- 
ence to  this  land  as  part  of  the  estate  of  her  husband,  in  the 
division  of  which  her  right  of  dower  was  definitively  acted  on. 
And  if  any  attempt  could  now  be  made  to  disavow  it,  would 
it  for  a  moment  obtain  the  sanction  of  a  court  of  equity,  where 
alone  the  claim  could  be  entertained? 

The  competency  of  these  witnesses  thus  established,  we 
proceed  to  a  brief  comment  upon  their  testimony.  The  ability 
and  ingenuity  of  counsel  in  the  attempt  to  reject  it,  indicates, 
at  least,  its  important  bearing  on  the  case^  and  we  concur  with 
the  chancellor,  that  by  it  the  case  of  the  complainant  is  sus- 
tained. John  G.  Chapman  heard,  both  from  his  father  and 
the  appellant,  that  this  vacancy  of  Morris^  Landingy  was  first 
brought  to  their  notice  by  the  elder  Chjapman^  and  that  it  was 
agreed  between  Morris  and  Samuel  Chapman,  that  it  should 
be  taken  up  on  joint  account.  It  is  true,  the  patent  was  issued 
in  the  name  of  Morris;  but  that  fact  is  satisfactorily  explained 
as  part  of  the  agreement.  The  vacancy  adjoined  the  lands 
owned  by  one  of  the  Jenifer  family,  and  Morris  ^'alleging 
that  Jenifer  had  once  interfered  with  him  in  relation  to  some 
land  or  some  other  transaction,"  sought  the  consent  of  Chap- 
man to  take  it  up  in  his  own  name,  which  was  agreed  to. 
Chapman  was  to  have  half  the  land,  and  with  that  understand- 
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ing  and  agreement,  it  was  taken  up.  The  caution  money  is 
proved  to  have  been  paid  by  Chapman^  and  tbe  receipt  of  the 
treasurer  is  produced  and  proved  to  shew  its  applicability;  be- 
ing for  $77.27,  received  from  jS.  Chapman^  "for  caution  and 
improvements  on  William  Moiris^  certificate,  called  Morris^ 
Landing,  for  fifiy-four  and  a  half  acres,"  and  there  is  evidence 
to  show,  that  this  money  was  paid  by  Chapman  on  account  of 
their  agreement  to  take  up  this  vacancy,  and  hold  the  land  for 
joint  account  of  both. 

It  was  thus  held  until  1821,  the  legal  title  being  in  Morns, 
when  as  the  evidence  shows,  a  further  agreement  was  made 
between  them,  to  sell  to  Chapman  the  other  half;  and  if  be 
succeeded  in  purchasing  lands  from  Jenifer,  adjoining,  for 
which  he  was  then  treating,  he  was  to  have  this  other  half  of 
Morris^  Landing  at  the  same  price  per  acre. 

As  the  result  of  this  agreement,  we  find  Samuel  Chapman 
in  possession  of  the  whole  at  his  death,  and  the  complainants 
claiming  title  by  descent  from  him,  allege  that  they  are  in, 
under  the  part  performance  of  the  agreement  between  the  ap- 
pellant and  their  ancestor,  in  his  lifetime.  It  is  no  where  pre- 
tended that  Chapman  evicted  Morris,  and  it  is  not  attempted 
by  the  appellant  to  shew  that  Chapman  came  in  under  any 
other  title  or  agreement.  It  is  not  established  that  he  went  in- 
to the  possession  as  tenant  to  the  appellant;  and  John  G,  Chap- 
man proves  that  bis  father  received  the  rent  from  1823  up  to 
1825,  when  he  died;  and  his  impression  is  that  he  was  always 
in  possession.  Since  the  death  of  the  ancestor  the  possession 
has  continued  in  his  heirs.  The  partition  took  place  in  1827, 
although  the  deed  between  the  parcenei-s  was  not  executed  un- 
till  1832.  The  bill  of  complaint  in  this  case  was  filed  in  1833, 
and  the  witness  never  heard  of  any  claim  of  Morris,  until  the 
ejectment  suit  was  instituted,  which  it  is  the  purpose  of  the 
bill  to  enjoin,  and  to  enforce  from  the  appellant  a  specific  per- 
formance of  his  contract. 

The  testimony  of  Mrs.  Elizabeth  Chapman,  in  all  its  es- 
sential particulars^^  confirms  the  agreement  as  proved  in  the  evi- 
dence of  John  G,  Chapman;  that  Samuel  Chapman  was  in 
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possession  from  the  time  it  was  taken  up  until  his  death;  and 
within  her  knowledge  the  rents  were  sometimes  paid  to  him. 

There  is  evidence  by  witnesses  produced  on  the  part  of  the 
appellant,  to  shew  that  they  held  as  tenants  under  him  and  ac- 
counted to  him  for  the  rents,  and  that  they  considered  the  ap- 
pellant the  owner  of  the  land ;  and  an  order  dmwn  upon  Chap- 
man to  pay  the  rent  to  Morris,  is  used  lo  repel  the  title  set  up 
by  Chapman.  There  is  no  proof,  however,  that  the  order  ever 
reached  Chapman;  or  if  it  did,  that  he  paid  the  whole  amount 
to  Morris.  Relying  upon  that  portion  of  the  testimony  which 
explains  the  motive,  why  Morris,  until  the  purchase  of  the 
other  moiety  by  Chapmatiy  held  the  patent  and  remained  the 
ostensible  owner,  it  is  not  inconsistent  with  the  agreement,  that 
he  should  appear  to  the  world  as  the  owner  of  the  whole. 

Rye  and  Dunnington,  the  witnesses,  might  therefore  proper- 
ly conceive  that  they  had  rented  Morris*  land;  and  Morris  so 
renting  to  them,  is  not  incompatible  with  the  existing  rights  of 
Chapman,  under  the  declarations  of  Morris  himself,  that  he 
had  sold  the  lands  to  Chapman. 

The  copy  of  accounts  between  Samuel  Chapman  and  the 
appellant,  filed  in  this  court  under  an  agreement  of  the  counsel, 
whatever  influence  (if  any)  it  might  have  in  the  decision  of 
the  cause,  we  are  compelled  to  reject.  It  is  produced  here  in 
the  atgument  at  the  bar,  and  the  counsel  for  the  appellee  in- 
sists, that  the  agreement  embraced  only  ^Hhe  copy  of  certain 
accounts  already  Jiled  in  this  cause,"  and  is  expressly  limited 
to  such  accounts.  Their  introduction  being  opposed  upon  this 
ground,  we  cannot  say  that  the  agreement  was  intended  to 
mean  more  than  it  expresses. 

DECREE   AFFIRMED. 
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Joseph  Shepherd  vs.  Mart  Bevin  and  Eliza  Bevin^ 

ET  AL. — June  1850. 

It  in  admissible  to  show  by  parol,  that  a  receipt  executed  by  the  appellant  to 
his  mother,  stating  that  he  had  received  from  her,  as  his  guardian,  the  sum 
of  9571.64,  being  his  distributive  share  of  his  father's  personal  estate,  was 
intended  to  operate  as  a  payment  of  so  much  money  upon  lands,  for  the 
purchase  of  which  he  had  made  a  parol  agreement  with  his  mother. 

Any  paper  that  purports  to  be  a  receipt  or  acknowledgment  for  the  psyment 
of  money,  may  be  explained  or  contradicted. 

Mere  inadequacy  of  price,  unattended  by  fraud  or  circumstances  of  suspicion, 
is  no  ground  of  objection  where  the  contract  is  fair  and  voluntary,  and 
will  not  influence  a  court  of  equity  against  enforcing  a  specific  perform- 
ance, where  no  undue  afivaniage  is  taken. 

In  an  agreement  made  by  a  parent  with  a  child,  a  slight  consideration  will 
be  sufficient  to  support  it. 

Money  expended  in  the  improvement  of  lands,  on  the  faith  of  the  contract, 
constitutes  a  consideration  on  which  to  ground  a  claim  for  specific  per- 
formance. 

A  parol  agreement  made  by  the  appellant  with  his  mother,  that  the  latter 
should  convey  to  him  certain  lands,  provided  he  would  relinquish  to  her 
bis  interest  in  his  father's  personal  estate,  was  decreed  to  be  specifically 
executed  against  the  heirs  of  the  mother,  upon  proof  clearly  establishing 
it,  and  that  it  had  been  in  part  performed  by  appellant's,  taking  possession 
and  making  improvements  on  the  lands,  and  executing  a  receipt  to  his 
mother,  as  his  guardian,  for  his  share  of  his  father's  personal  estate,  with 
the  understanding  that  it  was  to  carry  out  this  agreement. 

This  court  is  not  anxious  to  grasp  at  slight  circumstances,  to  take  a  ease  out 
of  the  operation  of  the  statute;  nor  to  allow  any  latitude  of  construction, 
where  there  is  any  equivocation  of  uncertainty.  The  contract  must  be 
clear  and  definite,  and  the  acts  done  should  be  equally  clear  and  definite, 
and  solely  with  a  view  to  the  agreement  being  performed. 

Appeal  from  the  Ckmrt  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  9ih  of  October^  1847, 
by  the  appellant,  one  of  the  heirs  at  law  of  Mary  Shepherd, 
to  enforce  against  the  other  heirs  of  said  Mary,  the  specific 
performance  of  a  parol  agreement  for  (he  sale  of  certain  real 
estate,  entered  into  between  the  appellant  and  the  said  Mary, 
in  her  lifetime.- 

The  allegations  of  the  bill,  answers  and  facts  of  the  case, 
are  fully  stated  in  the  opinion  of  (his  court.     The  receipt 
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alladed  to  in  said  opinion,  aa  given  by  the  appellant,  is  as  fol- 
lows: "Received  February  18th,  1843,  of  Mrs.  Mary  S/up* 
herdy  my  guardian,  the  sum  of  $571.64,  being  my  full  distri- 
butive share  of  my  father^  the  late  John  Shepherd* s  personal 
estate.  Jos.  Shepherd." 

"  Witness:— CKar&$  Hodges.'' 

This  receipt  was  acknowledged  by  said  Joseph  before  a  jus- 
tice of  the  peace,  and  recorded  in  the  register  of  wills'  office 
for  Anne  Arundel  county. 

Jo/in  Shepherdf  the  father,  died  in  1825,  leaving  a  will,  by 
which,  believing  he  had  a  right  to  do  so,  he  devised  the  land 
in  controversy,  which  belonged  to  his  wife  in  fee,  to  his  wife, 
the  said  Mary  Shepherd^  "during  her  natural  life,  and  at  her 
decease  to  my  son,  Joseph  Shepherd.''  The  said  Mary  died 
intestate  of  said  real  estate  in  September  1847,  leaving  the 
comjrfainant,  Joseph  Shepherd,  and  the  defendants,  Elizabeth, 
Stisan,  William,  and  Samuel  Siepherd,  and  Mary  Plummer, 
wife  of  Thomas  Plummer,  her  children,  and  Mary,  Ann 
Eliza,  John  W.,  and  Charles  Bevin^  the  infant  children  of  a 
deceased  daughter,  her  sole  heirs  at  law,  to  whom  the  legal 
estate  in  said  land  descended. 

After  testimony  was  taken,  and  the  cause  set  down  for  bear- 
ing and  argued,  the  chancellor,  (Johnson,)  passed  a  decree 
dismissing  the  bill,  accompanied  by  an  opinion,  which  is  re- 
ported in  \sl  Md.  Ch.  Decisions,  244.  From  this  decree  the 
complainant  appealed. 

The  cause  was  argued  before  Dorset,  C  J.,  Chambers, 
Spence  and  Frick,  J. 

McLeak  and  Daniel  M.  Thomas,  for  the  appellant,  con- 
tended, that  the  decree  should  be  reversed : 

1st.  Because  the  true  consideration  of  the  receipt  is  not  in- 
quired into  for  the  purpose  of  invalidating  the  receipt,  but  to 
explain  an  independent  transaction,  and  therefore  the  evidence 
is  adtniasible. 

2nd.  Because  testimony  is  admissible  to  set  up  a  parol  con- 
5  V.9 
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tract  relative  to  the  transfer  of  lands,  where  acts  of  part  per- 
formance under  it  can  also  be  proved. 

3rd.  Because  the  proof  in  this  case  clearly  and  definitely 
establishes  the  contract,  and  acts  of  part  performance  exclu- 
sively referrible  to  it. 

4th.  Because,  where  the  consideration,  as  here,  is  a  valuable 
one,  mere  inadequacy  is  no  objection  to  it,  unless  fraud  can 
be  presumed  or  proved. 

6th.  Because,  where  the  consideration  is  partly  valuable^ 
other  considerations  may  be  proved  to  substantiate  it,  and  rebut 
the  presumption  of  fraud. 

Randall  and  HAONsa  argued  for  the  affirmance  of  the 
decree : 

1st.  Because  parol  evidence  is  inadmissible  to  explain,  vary 
or  annul  the  written  receipt  of  Joseph  Shepherd,  exhibited  with 
the  bill,  as  part  of  a  contract  to  affect  land. 

2nd.  Because  the  parol  contract  set  forth  in  the  bill,  is  void 
under  the  statute  of  frauds: — 1st.  Because  it  is  not  established 
certainly,  definitely  and  unequivocally.  2nd.  Because,  if  the 
said  contract  is  sufficiently  established,  the  acts  of  part  perform- 
ance, relied  on  by  the  appellant,  are  not  exclusively  referrible 
to  that  contract. 

3rd.  Because  it  would  be  inequitable  to  enforce  the  contract 
as  set  up  in  the  bill,  if  the  same  were  proved. 

Friok,  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  case,  filed  by  Joseph  Shepherdy  the  appellant, 
on  the  9th  of  October,  1847,  states:  That  Manj  Shepherd, 
the  mother  of  the  appellant,  was  in  her  lifetime  seized  and 
possessed  in  fee  of  a  certain  parcel  of  land,  subject  only  to  the 
life  interest  of  her  husband,  John  Shepherd,  the  father  of  the 
appellant.  That  John  Shepherd,  the  father,  at  his  death,  un- 
der the  impression  that  he  was  the  fee-simple  owner  thereof, 
and  had  a  right  so  to  do,  devised  the  same  to  the  appellant. 
That  the  mother  being  willing  and  anxious,  that  the  mistaken 
devise  of  her  husband  should  be  gratified ,  and  that  the  appel- 
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lant  dioald  enjoy  the  land  in  fee-simple,  agreed  to  convey  it  to 
him^  provided  he  would  relinquish  all  interest  in  his  father's 
peisonal  estate. 

The  bill  then  farther  states,  that  the  appellant  agreed  to  this 
proposition,  and  for  the  purpose  of  carrying  it  out,  executed  to 
her  a  receipt  for  $561,  the  amount  of  appellant's  share  of  said 
personal  estate,  although  he  never  received  any  portion  thereof, 
the  receipt  being  intended  merely  to  carry  out  the  agreement, 
and  to  operate  as  a  payment  of  so  much  money  upon  the  land ; 
and  that  immediately  thereafter  he  took  possession  of  the  land, 
in  pursuance  of  the  agreement,  and  has  held  and  possessed  the 
same  ever  since;  his  mother  always,  until  her  death,  treating 
and  speaking  of  him  as  the  owner  thereof.  That  £he  had  pro* 
mised  and  agreed  to  execute  a  conveyance  to  him,  whenever 
requested  to  do  so,  but  that  she  departed  this  life  intestate  of 
her  real  estate,  and  without  having  executed  the  deed,  leaving 
the  appellant  himself,  two  brothers,  three  sisters,  and  the  child- 
ren of  a  deceased  sister,  (the  latter  all  infants,)  her  heirs  at  law. 

The  facts  alleged  in  the  bill  are  admitted  to  be  true,  and  the 
relief  sought  by  the  appellant  is  assented  to  by  all,  except  the 
infant  defendants,  who,  by  their  guardian,  denied  the  facts; 
whereupon  the  commission  issued  under  which  the  testimony 
in  the  cause  was  taken. 

The  receipt  produced  in  evidence,  bears  date  the  18th  of 
February,  1843.  It  professes  to  be  a  receipt  signed  by  Joseph 
Shepherd  from  Mrs.  Mary  Shepherd^  his  guardian,  for  the 
sum  of  $561.64,  being  in  full  for  his  distributive  share  of  his 
father's,  the  late  John  Shepherd^s,  personal  estate,  witnessed 
before  a  justice  of  the  peace,  and  acknowledged  before  him  by 
Joseph  to  he  his  act  and  deed,  for  the  purpose  therein  men- 
tioned, according  to  the  act  of  Assembly,  &c.;  and  testimony 
was  further  adduced  by  the  appellant,  to  prove  that  the  money 
expressed  in  the  receipt  was  never  paid,  but  was  retained  by 
the  mother  in  pursuance  of  the  agreement,  and  as  part  of  the 
contract  upon  which  she  was  to  execute  to  Joseph  a  convey- 
ance of  the  land. 

To  this  testimony  the  infant  defendants  excepted,  on  the 
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ground  ihat  it  was  offered  to  vary^  explain  or  contradict  the 
wriUen  instrument  of  the  party ,  and  was  therefore  illegal  and 
inadmissible. 

We  are  of  opinion,  that  the  objection  is  not  well  taken^  and 
that  evidence  is  clearly  admissible  to  explain  the  intention  of 
the  parties  to  the  paper. 

This  instrument^  it  is  true,  is  the  proper  and  authenticated 
evidence  of  the  discharge  of  the  guardian  from  the  appellant's 
proportion  of  his  father's  estate;  and  it  may  be  conceded,  thai 
in  the  face  of  such  a  discharge,  it  would  scarcely  be  competent 
to  the  ward  to  open  the  account,  on  the  ground  that  nothing 
bad  been  paid  or  received,  unless  it  might  be  upon  an  alleged 
mistake  or  fraud.  But  it  is  not  proposed  to  impeach  the  true 
character  and  purpose  expressed  in  the  receipt,  or  to  deny  that 
it  was  designed  to  discharge  the  amount  due  to  the  appellant 
from  bis  guardian,  and  pass  that  amount  to  her  credit  as  mo- 
ney) paid  in  liquidation  of  his  claim  against  her.  But  it  is 
asserted)  that  the  application  of  the  money  and  the  receipt  was 
agreed  upon  at  the  same  time,  as  the  simplest  form  to  pay  to 
her  the  consideration  for  the  land,  which  she  had  proposed  and 
agreed  to  convey. 

The  general  rule,  that  evidence  is  not  admitted  in  explana- 
tion or  contradiction  of  the  contents  of  a  written  paper,  is  sub- 
ject to  the  very  exception  here  presented.  Any  paper  that 
purports  to  be  a  receipt  or  acknowledgment  for  the  payment  of 
money,  may  be  explained.  The  object  here  is  not  to  repudi- 
ate the  receipt,  or  to  deny  that  it  is  a  discharge  of  the  indebt- 
edness of  the  mother  as  guardian,  but  to  show  the  application 
of  the  money  that  constructively  passed  by  the  receipt,  to  the 
object  previously  agreed  upon  between  (hem.  The  evidence 
proposes  to  explain  how  (he  money  agreed  upon  as  the  consid- 
eration for  the  land  to  be  conveyed,  assumed  the  form  of  pay- 
ment which  is  given  to  it  by  this  receipt.  No  effort  is  made  to 
impeach  the  paper.  The  payment  of  the  money,  or  a  dis- 
charge for  the  amount  in  settlement  of  the  personal  estate  of 
the  father,  is  admitted.  The  next  object  is  to  show  its  simul* 
laneous  application  to  the  contract  which  induced  it,  and  there 
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is  DO  rale  which  excludes  extrinsic  evidence^  to  show  the  true 
desigD  and  character  of  such  a  paper.  On  the  contrary ,  it  is  a 
familiar  principle,  that  a  receipt  acknowledging  the  payment 
of  money,  is  susceptible  of  explanation  or  of  contradiction. 
See  1  GiU,  90,  WoJfe  vs.  Hauver.  And  1  GiU,  433,  Cole 
vs.  Albers  and  Rrmge,  2  H.  ^  Cr.,  114,  Stewart  vs.  The 
State. 

This  receipt  being  thus  open  (o  explanation,  we  proceed  (o 
the  testimony  of  Susan  and  Elizabeth  Shepherdy  two  of  the 
defendants,  which,  upon  application  to  the  chancellor,  was 
taken,  subject  to  all  legal  objections.  And  this  evidence  being 
free  from  all  exception,  the  first  thing  that  forcibly  suggests 
itself,  is  the  established  fact  that  no  money  was  paid  in  hand 
to  the  appellant  at  the  time.  No  positive  contract  is  proved  by 
either  of  the  sisters;  but  Susan  says,  '^  that  it  was  in  considera- 
tion of  this  receipt,  that  the  mother  put  Joseph  in  possession  of 
the  land,  and  that  he  paid  taxes  on  it;  that  the  mother  paid 
Joseph  no  Tuoney,  and  frequently  said  she  never  intended  to 
pay,  as  she  had  given  him  the  land;  that  he  was  to  take  pos- 
session of  it,  by  executing  to  the  mother  a  receipt  in  full  for 
his  proportion  of  the  father's  estate."  Elizabeth  Shepherd 
confirms  all  this  by  her  answers  to  the  interrogatories,  and  adds, 
'^  that  the  heirs  at  one  time  proposed  to  the  mother  to  sell  ihe 
land,  and  divide  the  proceeds  among  her  children,  but  the 
mother  refused,  saying  it  had  been  left  to  Joseph  by  the  father, 
and  she  intended  it  for  him."  So  far  the  proof  is  definite,  that 
she  put  him  in  possession  of  the  land,  in  consideration  of  his 
relinquishing  the  amount  due  to  him  from  the  father's  personal 
estate.  And  that  this  was  in  part  performance  of  a  contract 
between  them  to  that  effect,  designed  to  give  to  him  a  fee-sim- 
ple estate  in  the  land,  is  made  clear  and  manifest  by  the  testi- 
mony of  Dr.  Jam§s  S.  Owens.  He  says,  '^that  some  years 
past,  be  was  requested  by  Mrs.  Shep/ierd  io  draw  her  will; 
that  she,  at  that  time,  told  him  she  designed  giving  the  land  to 
Josg)hy  that  the  father  intended  it  for  him,  and  that  she  re- 
quested witness  to  say  to  Joseph^  that  she  desired  he  would  take 
poMession  of  the  land,  and  she  would  sign  a  deed  conveying 
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the  same  to  himy  so  soon  as  one  for  the  purpose  was  prepared^ 
and  he  knows,  that  afier  communicaling  this  conversation  to 
Joseph,  he  took  possession  of  the  land."  Now,  when  he  took 
possession  of  the  land,  the  sisters  say  that  it  was  in  considera- 
tion that  he  should  execute  the  release  of  his  father's  personal 
estate^  and  he  did  do  so.  The  context  of  this  testimony  shows 
obviously,  that  this  possession  of  the  land,  and  the  promise  of 
a  deed  of  conveyance  from  the  mother,  was  immediately  after 
the  execution  of  the  receipt.  We  have,  therefore,  a  contract 
clear  and  definite  in  all  its  component  parts^  fully  performed 
on  the  part  of  the  son,  and  wanting  on  the  part  of  the  mother 
only  the  execution  of  the  deed. 

The  inducements  to  this  contract  may  be  thus  summed  up: 
Samuel,  the  husband  of  Man/j  and  the  father  of  John  Shep- 
herd, under  the  impression  that  the  wife's  property  was  subject 
to  his  disposal  by  his  will,  devised  it  to  his  wife  for  life,  and 
remainder  to  John  in  fee.  After  his  death,  the  mother  asserted 
her  separate  right,  took  possession  of  the  land,  and  became  the 
guardian  of  her  infant  children.  It  appears  from  a  portion  of 
the  testimony,  that  at  one  time  she  spoke  of  selling  the  pro- 
perty, and  some  of  the  children  joined  in  advising  the  sale. 
The  particular  period  to  which  this  refers  is  not  stated,  but 
from  the  connection  of  the  testimony,  it  was  obviously  before 
Joseph  was  put  in  possession.  For  after  that,  it  is  proved  that 
she  refused  to  hear  of  a  sale,  because  she  said  she  intended 
the  property  for  him.  When  the  time  afterwards  arrived  for 
the  settlement  of  her  accounts  as  guardian,  it  is  plainly  inti- 
mated that  she  was  destitute  of  money,  or,  in  the  language  of 
one  of  the  daughters,  had  none  to  spare;  and  recurring  to  the 
intention  of  her  husband,  expressed  in  his  devise  to  John^  with 
an  impulse  both  natural  and  laudable,  she  proposed  to  confirm 
the  devise,  upon  his  surrendering  all  claim  to  the  father's  per- 
sonal estate.  The  proposition  was  made  originally  from  her- 
self^ not  to  give  him  a  temporary  interest  by  possession,  but  to 
confer  the  title  in  fee  and  execute  to  him  a  deed,  because  «he 
designed  and  proposed  to  do  what  the  father  intended  by  the 
will,  and  so  expressed  it.     If  this  proposition  had  been  in  writ- 
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iug,  could  there  be  any  doubt  or  hesitation  about  it?  Clearly 
not.  And  when  in  compliance  with  it,  the  son  executes  the 
receipt  and  discharges  her,  and  immediately  thereon  she  sur- 
renders the  possession  of  the  land,  what  remains  to  complete 
the  contract  but  the  execution  of  the  deed?  And  this  is  now 
sought  from  the  other  heirs  of  Mary  Shepherd j  as  the  only 
ingredient  to  the  final  consummation  of  the  contract. 

Much  stress  has  been  laid  upon  the  supposed  inadequacy  of 
the  consideration.  But  this  objection,  standing  alone,  is^  of 
itself,  of  little  or  no  weight,  when  it  is  clear,  as  in  this  case^ 
that  the  parties  understood  their  bargain,  and  in  the  fulfilment 
of  it  there  is  no  pretence  of  fraud  or  circumvention.  The  cases 
cited  by  the  counsel  for  the  appellees  on  this  head,  are  all  distin- 
guishable from  this.  None  of  them  assert  that  inadequacy  of 
price  alone,  unattended  by  fraud  or  circumstances  of  suspicion, 
was  ever  declared  a  sufiScient  ground  to  avoid  a  contract  in 
other  respects  regular.  On  the  contrary,  the  parties  have  a 
right  to  make  their  own  contract,  and  the  mere  inadequacy  of 
price  is  no  ground  of  objection,  where  the  contract  is  fair  and 
voluntary.  2  H.  ^  G?.,  100,  Black  vs.  Cord.  2  H.  ^  G., 
114,  Stewart  vs.  The  State.  A  sale  may  be  made  of  pro- 
perty, where  the  price  is  manifestly  inadequate  to  the  value^ 
and  under  a  hard  and  pressing  necessity  on  the  part  of  the 
vendor,  but  in  the  absence  of  fraud,  equity  could  interpose  no 
relief.  10  Vez.y  474.  8  Vez.,  618.  Improvidence  or  inad- 
equacy of  consideration,  do  not  influence  a  court  of  equity 
against  enforcing  a  specific  performance,  where  no  undue  ad- 
vantage is  taken.  5  Gilly  288,  Young  vs.  Frost.  But  this 
case  has  still  a  stronger  claim  to  exemption  from  any  stringent 
rule  of  law,  by  reason  of  the  peculiar  relation  of  the  parties. 
The  agreement  is  not  between  strangers,  but  the  parties  are 
mother  and  son^  in  the  closest  relation  of  life.  The  contract 
has  the  meritorions  consideration  of  love  and  affection,  super- 
added to  the  valuable  consideration  which  passed  between 
them.  Could  the  appellant  reasonably  have  declined  the  pro- 
position to  release  the  amount  of  his  claim  against  the  mother^ 
when  coming  from  herself?    And,  as  her  own  proposition  to 
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her  child^  of  what  weight  is  the  objection  on  the  score  of  the 
inadequacy  of  the  price  proposed  and  accepted  by  herself?  No 
small  part  of  the  consideration  besides^  acting  upon  her  motives^ 
was  the  desire  to  gratify  the  last  expressed  wishes  of  her  de- 
ceased husband.  And  in  an  agreement  made  by  a  parent  with 
a  child,  a  slight  consideration  will  be  sufficient  to  support  it. 
4t  H.  ^  McH.y  258.  It  is  true  ^^ihis  consideration,  however 
slight,  must  be  performed,"  and  it  has  been  our  object  to  show, 
that  in  this  case  it  has  been  done  strictly  with  a  view  to,  and 
within  the  agreement  between  the  parties.  2  Story  Eq.^  sec. 
762.  The  case  of  Hays  vs.  HoUiSj  8  Gilly  357^  decided  at 
the  present  term  of  this  court,  is,  upon  this  point,  precisely 
parrallel,  and  obviates  all  further  remarks  upon  the  objection 
to  the  adequacy  of  consideration  in  the  case  now  before  us. 

But  there  are  other  and  additional  considerations  which,  in 
our  opinion ,  strengthen  the  claim  of  the  appellant.  It  is  proved, 
that  upon  receiving  possession,  Joseph  Shepherd  proceeded  to 
enhance  the  value  of  the  land,  by  building  a  barn  and  other 
improvements,  at  a  cost  estimated  by  witnesses  at  $500.  Tbis^ 
however,  is  attempted  to  be  neutralized  by  other  evidence,  that 
the  proceeds  of  the  land  in  bis  possession,  weie  more  than  equal 
to  any  amount  expended  by  him  upon  the  improvements.  It 
is  therefore  insisted,  as  the  true  equity  of  the  case,  that  conced- 
ing the  $571  as  paid  to  the  mother,  we  are  to  look  to  the  usu- 
fruct of  the  property  during  the  possession,  as  a  full  equivalent 
for  any  improvement  made  upon  it,  and  by  holding  the  land 
chargeable  with  the  mother's  indebtedness  to  Joseph,  reim- 
burse him  by  a  decree  for  the  sale,  out  of  the  proceeds  thereof. 
In  other  words,  to  reinstate  the  parties  in  statu  quOy  where  they 
stood  before  the  release  was  executed,  and  hold  the  estate  of 
the  mother  liable  to  refund  the  amount. 

This  can  only  be  deemed  equity  in  a  case  where  no  definite 
contract  appears,  or  at  least  none  so  specific  as  to  justify  a  de- 
cree for  performance  of  it.  For  where  the  case  is  clearly  and 
fairly  established,  no  court  of  equity  could  stop  short  of  a  de- 
cree for  the  full  performance.  None  of  the  cases  cited  on  this 
branch  of  the  argument,  express  any  other  doctrine.     On  the 
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contrary^  the  case  mainly  relied  on  in  9  PeterSy  204^  King^s 
heirs,  ps.  Thompson  and  trife,  where  the  court  decreed  that  the 
property  should  be  sold,  and  the  proceeds  applied  first  to  the 
payment  of  the  money  expended  on  the  improvements,  pro- 
ceeded upon  the  hypothesis  that  the  evidence  in  the  case  failed 
to  establish  the  specific  terms  of  the  contract;  while  at  the  same 
time  there  was  an  undoubted  agreement,  such  as  induced  the 
party  to  enter  upon  the  property,  and  expend  his  money 
upon  it,  as  if  it  were  his  own.    But  the  court  held  that  the 
evidence  did  not  suflSciently  establish  the  terms  of  that  agree- 
ment.   There  was  no  question,  however,  that  the  complainant 
acted  under  it  in  taking  possession  and  expending  his  money 
upon  the  property.    As  no  precise  contract  was  proved  that 
would  warrant  a  decree  for  specific  execution,  it  was  but  equity 
that  such  a  decree  should  be  passed,  as  would  aflbrd  the  com- 
plainant a  Just  reniuneradon  for  the  improvements  which  he 
had  without  fraud,  and  in  good  faith  made  upon  the  property. 
Relying  upon  the  testimony  of  the  witnesses  before  referred 
to,  there  is  in  this  case  clear  proof  of  a  contract,  definite  and 
specific  in  its  terms.     But  the  force  of  their  evidence  is  sup- 
posed to  be  repelled  by  various  declarations  of  the  parties,  in- 
consistent with  the  agreement  set  up.     She  told   William 
Shepherd  J  one  of  the  witnesses,  that  ''all  the  rents  were  set- 
tied,  in  other  words,  that  she  intended  to  cbaige  no  rept,"  and 
''she  spoke  of  selling  the  land."    This  letter  declaration,  we 
have  before  referred  to  the  period  antecedent  to  the  agreement;' 
because  it  is  distincdy  aflirmed  by  another  witness  that  when 
the  sale  was  proposed  among  the  heirs,  th»  mother,  as  distinct- 
ly refused,  saying  the  land  was  intended  for  appellant. 

At  one  period  she  was  willing  to  sign  the  deed,  and  directed 
it  to  be  pepared.  But  she  afterwards  determined  to  consummate 
the  agreement  by  her  will,  and  in  this  state  of  things,  she  might 
well  say  that  all  rents  were  settled,  or  none  to  be  charged. 
And  in  the  position  in  which  he  found  himself,  the  appellant 
also  might  well  have  said  in  the  presence  of  his  mother,  "that 
the  property  did  not  belong  io  him,  and  he  would  repair  it  no 
more,  until  he  had  a  better  right.**  Jt  was  ijuite  natural, 
6  V.9 
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(aud  the  conversation  was  said  to  be  in  pleasantry,)  that  he 
should  hint  as  he  did,  strongly  at  the  caprice  of  the  old  lady,  in 
changing  from  the  promised  deed,  to  the  last  resort  of  a  will. 
Doctor  Owens  had  communicated  to  him  the  instructions  of 
the  mother;  and  under  every  proper  restraint  of  filial  duty,  the 
appellant  could  not  well  suggest  a  coercion  in  her  life  time  of 
what  he  could  not  doubt  she  would,  in  good  faith,  execute  by 
her  will,  and  confirmed  by  her  own  reply,  ^<that  he  had  as 
good  right  as  he  ever  would  have,  UTiiil  her  death.^^ 

But  whatever  reasons  may  have  influenced  the  procrastina- 
tion and  failure  to  execute  the  deed,  and  whatever  motive  she 
may  have  had  for  desiring  to  substitute  the  will  in  its  place, 
the  subsequent  caprice  of  the  mother,  or  any  change  of  inten- 
tion on  her  part,  could  not  alter  the  subsisting  contract  between 
them,  which  was  so  far  executed  by  both  parties,  as  to  require 
only  the  execution  of  the  deed  on  her  part  to  complete  it. 
And  such  a  deed  she  told  her  daughter  Susan  she  had  request- 
ed Doctor  Owens  to  prepare,  who  was  instructed  by  the  mother 
to  tell  Joseph  to  take  possession,  and  she  would  sign  a  deed. 

As  regards  the  payment  of  the  money  as  part  of  the  agree- 
ment, by  the  receipt  and  dischaige  of  the  mother  upon  her 
guardian  account,  there  is  no  question.  It  was  paid  under  this 
very  agreement,  that  he  should  have  the  land.  The  precise 
mode  of  conveyance  was  designated,  and  in  every  other  par- 
ticular, the  contract  was  executed.  The  appellant  laid  out 
considerable  sums  in  the  improvements,  and  it  is  proved  to 
have  been  done  with  her  knowledge  and  express  approbation. 
Independent  of  the  meritorious  and  the  valuable  consideration 
before  existing  in  the  case,  money  thus  expended  in  the  improve- 
ment of  the  lands,  on  the  faith  of  the  contract,  constitutes  a 
consideration  on  which  to  ground  a  claim  for  specific  per- 
formance. To  eject  him  now,  when  all  these  acts  were  done 
in  good  faith,  with  her  approbation,  and  in  reference  to  the  con- 
tract to  make  him  a  conveyance  of  the  land,  would  be  to  in- 
flict serious  injury  and  injustice,  and  in  the  language  of  the 
authorities,  operate  as  a  fraud  upon  him,  who  has  performed 
his  part  of  the  contract,  in  the  confidence  that  the  other  party 
would  do  the  same.    2  Story^s  Eq.y  sec.  761. 
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It  ifl  farther  with  the  observation,  that  during  the  whole  period 
after  he  obtained  the  posseaeion,  Mrs.  Shepherd  never  exercis- 
ed any  act  of  ownership  or  control  over  the  property;  but  re- 
ferred to  him  on  a  particular  occasion,  stated  by  one  of  the 
witnesses,  for  the  payment  of  the  taxes.  Doctor  Owens  says 
^'that  in  all  her  conversation  with  him  in  reference  to  the  land, 
she  continued  to  convey  the  impression  that  she  had  given  it 
to  Joseph;  and  that  he  afterwards  drew  her  will  in  strict  accord- 
ance with  her  direction  to  give  it  to  Joseph;  but  by  reason  of 
his  neglect,  and  the  suddenness  of  her  death,  it  was  never  exe- 
cuted." And  Welshy  who  proves  the  possession  in  Joseph  for 
four  years,  and  estimates  the  improvements  he  made  at  $500, 
says,  ''she  always  expressed  her  willingness  to  give  him  a  deed 
whenever  proposed;  because,  as  she  said  to  Samuel  Shepherd^ 
the  brother,  '  the  others  had  received  their  share  of  the  father's 
estate,  while  Joseph  had  received  none.'  " 

All  these  declarations  confirm  the  promise  of  the  mother  to 
secure  him  the  land,  as  the  father  had  devised,  and  indicate  the 
promise  simultaneous  with  the  receipt  and  dischaige  for  the 
money  due  to  him,  and  the  possession  given  of  the  land. 
Could  these  acts  have  been  done  by  the  appellant,  without 
reference  to  the  agreement,  and  are  they  such  as  he  would 
have  made,  looking  to  a  naked  unconditional  possession  of  the 
property  revocable  by  the  death  of  his  mother  ?  If  she  after- 
wards contemplated  to  substitute  a  will  for  the  deed  she  was 
bound  to  give,  it  cannot  alter  his  relation  to  the  contract.  He 
might,  from  relations  of  duty  and  affection  to  her,  have  rested 
satisfied  with  either  alternative,  without  desiring  to  disturb  or 
counteract  her  plans  during  life,  conscious,  always,  that  if  she 
did  not  perfect  the  agreement  by  her  will,  tbat  his  claim  in 
equity  to  the  tide  of  the  land,  always  remained  to  him  upon 
the  contract. 

This  court  is  never  over  anxious  to  grasp  at  slight  circum- 
stances to  take  a  case  out  of  the  operation  of  the  statute,  nor 
to  allow  themselves  any  latitude  of  construction,  where  there 
is  any  equivocation  or  uncertainty  in  the  case  presented.  They 
adopt  the  rule  that  the  contract  should  be  clear  and  definite^ 
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the  acts  done  should  be  equally  clear  and  definite,  and  solely 
with  a  view  to  the  agreement  being  performed.  2  Story^s  Eq. , 
S&:.  762. 

It  may  be  matter  of  regret  that  there  ever  was  a  departure 
from  the  strict  and  rigid  construction  of  the  statute.  But  the 
embarrassments  in  fixing  the  precise  character  of  every  variety 
of  agreement  in  parol,  and  the  circumstances  that  exclude 
them  from  the  operation  of  the  statute,  have  elicited  the  settled 
rule  by  which  courts  of  equity  are  now  governed.  And  with- 
out any  desire  to  relax  them,  we  think  the  appellant  here  has 
clearly  established  the  contract  charged^  and  also  such  part 
performance  of  it  as  entitles  him  to  relief. 

DECREE  RiSVERSED. 


feltiiA^  BooFTER  1^^.  Isaac  RdbsRS,  Adm'r  of  Joseph  M. 

Rogers  .-^June  1860. 

tn  order  to  make  a  paper  the  last  will  and  teetament  of  a  deoeaaed  penon 
at  the  time  it  is  writteii«  it  must  appear  that  sach  person  poesessed  the 
entffittm  te9tandi  at  that  time. 

A  paper,  thooffh  not  a  last  will  and  testament  at  the  time  it  is  written,  may 
be  made  sach  afterwards  by  adoption. 

A  paper,  thodgh  intended  merely  as  instructions  or  a  memorandum,  to  enable 
the  scriviner  to  prepare  the  will,  will  be  admitted  to  probate,  if  the  more  for- 
mal will  be  left  unfinished  by  reason  of  any  act  which  the  law  prononneei 
to  be  the  act  of  God. 

There  most,  howoTer,  be  a  continuance  of  the  intention  of  the  deceased, 
down  to  the  time  when  the  act  of  God  intervened  and  pre? ented  the  exe- 
cution of  the  formal  instrument. 

An  immediate  or  sadden  death  is  not  required,  if  according  to  the  proof,  the 
jury  are  satisfied  that  there  was  no  change  of  intention  in  regard  to  the 
prorisions  of  the  will. 

An  iBstxaotion  given  to  a  jury  is  not  necessarily  correct,  because  it  is  given 
In  the  very  words  which  the  court  of  last  resort  Used  in  a  case  where  they 
aeied  both  as  judge  and  jary. 
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An  imtntotion  wbioh  takei  fh>in  the  jury  the  inqoirj  whether  the  deeeaaed, 
•t  the  time  of  prepariog  the  paper,  aoaght  to  be  establiahed  aa  hia  laat  will 
and  teatament,  waa  of  aoand  and  disposing  mind  and  memory,  and  capable 
df  making  a  valid  cdntract,  is  orroneoaa,  where  testimony  has  been  ofTered, 
going  to  question  his  sanity. 

If  there  is  proof  going  to  show  that  a  paper,  not  originally  intended  as  a 
will,  waa  afterwards  made  aneh  by  adoption,  or  becanae  withoat  any  change 
of  purpose,  the  party  was  prevented  by  death  from  ezecating  a  more  for. 
mal  inatrament,  it  is  error  to  grant  a  prayer  which  ezcladea  this  question 
fVom  the  consideration  of  the  jury. 

Appeal  from  Baltimore  county  court. 

The  appellant  filed  a  petition  in  the  orphans  court  for  Bal- 
iimmre  county^  on  the  29th  of  April  1848;  stating  that  admin- 
istration on  the  estate  of  Joseph  M.  Rogers,  late  of  said  coun- 
ty^ deceased;  was  granted  to  Isaac  Rogers,  the  appellee^  on 
the  5th  of  October,  1848,  but  petitioner  is  informed;  and  be- 
lieves that  said  Joseph  left  a  will,  by  which  a  legacy  is  given 
to  him;  and  he  prays  that  a  citation  may  be  issued  to  said 
Isaacy  and  that  he  be  required  to  produce  said  will  if  in  his 
possession;  and  if  not,  to  answer  whether  he  has  any  know- 
ledge thereof;  or  of  any  paper  purporting  to  be  a  will  of  said 
Joseph. 

The  appellee  answered  this  petition  on  the  10th  of  May  fol- 
lowing; and  states  that  said  Joseph  M.  Rogers  died  intestate; 
never  having  executed  any  will.  He,  however,  filed  as  a  part 
of  his  answer;  a  paper  marked  ^^JR;"  which  respondent  re- 
ceived from  Walton  Oray,  Esq.,  of  Baltimore,  a  short  time 
after  the  decease  of  said  Joseph,  he  cannot  say  whether  said 
paper  is;  or  is  not  in  the  hand  writing  of  said  Joseph,  it  being 
in  some  respects  similar  tO;  and  in  other  particulars  dissimilar 
from  his  handwriting;  that  he  did  not,  at  the  time  of  receiving 
it;  nor  has  he  any  time  since  regarded  said  paper  as  the  will  of 
said  Jos^h. 

The  following  is  the  paper  referred  to  as  JR: 

'^My  sister  Mary  Ann  MagraW;  the  inst.  of  five  thousand 

dollars,  to  be  invested  in  some  good  stock;  such  as  my  father; 

baac  Rogers,  Harford  county,  shall  approve  of;  who  I  wish 

to  take  cbaige  of  it,  I,  if  I  should  dye  before  him ;  if  she  dyes 
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without  ishue^  t  wish  the  money  to  go  back^  or  revert  back  to 
my  sister,  Martha  K.  Hartshorn,  tvife  of  Joshua  Hartshorn^ 
Harrisburgy  Pennsylvania ^  and  my  brother  E.  S.  Rogers, 
Harfordf  equally,  or  their  heirs. 

^^My  sister  M.  K.  Hartshorn,  one  thousand  dollars. 

'^My  brother  Evans  S.  Rogers,  Harf.,  one  thousand  dollars. 

^^  Elijah  Bufier,  Baltimore  dty^  five  thousand  dollars. 

^^  Elijah  Bufter's  son,  Joseph  Rogers  Bufter,  two  thousand 
dollars,  the  int.  to  be  applied  towards  his  education,  untill  he 
arrives  at  21  ys.,  my  father  to  take  caharg  of  it  untill  this 
time.  The  firm  of  Rogers  &  Magraw,  to  be  settled  imedi- 
ately.  The  firm  of  H.  Abbott  &  Rogers  $  one  year  from  my 
death  to  be  settled.  My  watch  and  jewelry  to  my  sister  Mary* 
Anny  Magraw. 

^^The  balance  of  my  property  to  my  father,  to  dispose  of 
among  my  sisters  and  brother  as  he  may  deem  best.  My  father 
to  be  my  Exetor.^^ 

Afterwards,  upon  application  of  the  appellant,  the  following 
issues  were  sent  to  BaUimore  county  court  for  trial. 

1st.  Did  the  said  Joseph  M,  Rogers  die  intestate? 

2nd.  Uid  the  said  Joseph  M.  Rogers,  in  his  life  time,  make 
a  will,  and  if  so,  was  such  will  unrevoked  at  the  time  of  his 
death,  and  what  were  the  contents  of  such  will? 

At  the  trial,  the  plaintiff  proved  by  Walton  Gray,  that  some 
time  in  1847,  Joseph  M.  Rogers  delivered  said  paper  marked 
^^JR,"  to  witness,  with  instructions  to  prepare  him  a  will; 
with  the  same  dispositions  of  his  property  as  contained  therein, 
said  paper  is  in  the  handwriting  of  the  deceased,  except  the 
portions  in  italics,  which  were  interlined  by  witness,  in  the 
presence,  and  with  the  assent  of  deceased;  that  about  two  weeks 
afterwards,  deceased,  in  company  with  Mr.  Abbott,  his  partner, 
went  to  witness  office  to  execute  the  will,  when  Cfray  said  it 
was  not  ready,  and  told  him  to  call  again;  whereupon  Gfray 
prepared  a  will  in  conformity  with  the  disposition  of  bis  proper- 
ty contained  in  said  paper,  and  called  at  the  counting  house  of 
deceased,  in  Baltimore,  on  two  occasions,  for  the  purpose  of 
getting  it  executed.    The  deceased  was  not  there  on  either  oc- 
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casioD,  and  Gray  never  saw  deceased  at  any  time,  i^hen  he  had 
the  will  so  prepared,  with  him.  In  about  two  weeks  from  the 
time  of  last  calling  at  Gray^s  office,  deceased  called  again  with 
Mr.  Abbott  yio  execute  the  will,  when  Gray  remarked,'^! 
have  prepared  the  will  and  left  it  at  my  house."  About  two 
weeks  thereafter,  deceased  called  again,  with  Mr.  Abbott^  upon 
Mr.  Grayy  and  said,  ^^ is  the  will  ready?"  when  Gray  said^ 
'^  I  have  not  been  able  to  find  it  yet. ' '  Deceased  then  requested 
Gray  to  prepare  a  new  one.  The  day  before  deceased  left  for 
Bedford  Springs^  in  July,  he  again  called  and  said,  ^^Is  the 
paper  yet  ready  ?"  Gray  said  it  was  not,  and  inquired  of  de- 
ceased, if  he  had  changed  his  mind  in  any  way  in  regard  to  the 
disposal  of  his  property?  Deceased  replied,  he  had  not,  he  was 
going  to  Bedford  Springe j  and  it  would  be  time  enough  when 
be  got  back,  that  said  paper  remained  in  the  possession  of  Gray^ 
until  three  or  four  weeks  aAer  deceased's  death,  when  defend- 
ant called  and  demanded  it,  and  Gray  then  delivered  the 
paper* to  him. 

The  plaintiff  further  proved  by  Mr.  Abbott,  a  partner  in 
business  with  deceased,  that  in  May  or  June  1847,  witness 
went  into  the  counting  house  and  found  deceased  sitting  at  a 
desk  writing.  Deceased  said  to  deponent,  ^*  I  am  writing  my 
will,  do  you  wish  any  arrangement  to  be  made  in  my  will  in 
regard  to  the  business  of  the  firm?"  Deponent  said,  ^^  I  would 
like  to  have  twelve  months  to  settle  it  up."  Deceased  con- 
tinued writing  for  almost  an  hour,  and  then  handed  witness  a 
paper  to  read,  and  then  asked  witness  to  go  with  him  to  Gray^s 
office,  as  he  was  going  to  have  Gray  prepare  his  will,  which 
he  asked  deponent  to  witness  and  keep  for  him.  They  went 
to  Gray^s  office  together,  and  deceased  gave  Gray  a  paper, 
and  instructed  him  to  draw  therefrom  a  will.  The  paper  was 
written  on  half  a  sheet,  and  was  like  the  paper  ^^  JR."  Wit- 
ness further  testifies,  that  subsequently  on  three  or  four  occa- 
8ions>  at  deceased's  request,  he  went  to  Gray^e  office  with  him, 
for  the  express  purpose  of  witnessing  his  will.  The  plaintiff 
further  proved,  that  the  deceased  was  very  much  attached  to  the 
piaiatiff,  and  that  between  them  there  existed  the  closest  inti- 
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macy  9  and  that  sometime  about  t|ie  20th  of  June  1847^  deceased 
said  to  Mr.  Selvage^  ^^ Elijah  always  takes  care  of  me,  and 
I've  left  him  snug" — or, — "  I've  made  him  snug.''  By  Mr. 
Sution,  that  on  the  18th  of  July  1847,  deceased  and  witness 
left  Baltimore  for  Bedford  Springs;  that  on  the  road,  deceas- 
ed said  to  him  on  one  occasion,  ^^  Boofter  has  been  a  friend  to 
jne,  has  been  with  me  from  the  commencement  of  my  forge 
in  Harford  county,  has  saved  me  a  great  deal  of  money,  and  I 
intend  he  shall  be  paid  for  it,  and  I  have  made  provision  for  him 
and  his  family,  if  I  never  get  back."  After  about  two  weeks, 
they  started  on  their  return  to  Baltimore.  On  the  2d  of  August, 
when  near  Hancock,  Mr.  Rogers  was  attacked  with  illness. 
It  v^s  found  impossible  to  proceed,  they  stopped  at  Hancockj 
and  the  night  of  their  arrival,  Rogers  became  delirious,  and 
knew  no  person  except  for  a  moment  at  a  time,  afterwards. 
He  died  on  the  13ih  of  August,  and  during  his  illness,  on  the 
second  or  third  day  after  he  was  taken,  Boofter  came  up  from 
Baltimore,  bringing  Dr.  Gibson  with  him,  nursed  the  deceas- 
ed constantly,  until  the  day  of  his  death,  slept  by  his  bedside, 
and  came  down  afterwards  with  his  remains  to  Bcdtimore. 

The  plaintiff  also  offered  in  evidence  the  inventory  of  the 
deceased's  estate,  and  the  first  administration  account  showing 
a  balance  due  the  estate  of  $12,815.54. 

And  proved  that  deceased  died  without  issue  and  unmarried, 
leaving  one  sister  of  the  whole  blood,  Mary  Ann  Magraw, 
and  one  sister,  and  brother  of  the  half  blood,  Martha  K.  Harts- 
horn and  Evans  Rogers,  the  persons  mentioned  in  the  paper 
^<JR."  And  further  proved  by  a  number  of  witnesses,  the 
great  attachment  of  deceased  \o  the  plaintiff,  that  they  were 
coDstanily  together,  that  deceased  often  said  ^^ Boofter  would 
do  any  thing  for  him,  would  act  in  any  menial  capacity  to 
serve  him." 

The  plaintiff  further  proved  by  a  number  of  witnesses,  and 
among  others,  by  Mr.  Abbott,  his  partner,  that  deceased  was 
of  perfectly  sound  mind  up  to  the  time  of  his  leaving  BaUi. 
more  for  Bedford  Sjnings,  that  though  his  mind  had  become  im- 
paired by  intoxication,  it  was  entirely  fit  for  the  transaction  of 
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business  when  sober;  that  they  did  busioess  with  him,  and  that 
they  woald  have  bad  no  hesitation  in  taking  a  deed  from  him; 
that  in  the  spring  of  1 847^  he  went  to  PMladelpkia  and  New 
Yorky  for  the  purpose  of  making  contracts  and  purchases  for 
the  firm. 

The  defendant  then  offered  evidence  by  a  number  of  wit- 
nesseSy  that  deceased  had  been  of  unsound  mind  for  six  months 
or  longer  preceding  his  death;  that  his  mind  had  become  greatly 
impaired  by  the  long  use  of  intoxicating  drinks,  and  that  for 
six  months  preceding  his  death  he  was  incapable  of  attending 
to  business;  and  proved  by  Dr.  Thomas ^  that  he  attended  de- 
deased  during  a  spell  of  sickness  in  September  1846,  that  he 
then  considered  him,  through  feebleness  of  intellect,  incapable 
of  executing  a  valid  deed  or  contract;  that  his  mind  seemed 
greatly  impaired  from  hard  drinking;  that  in  the  judgment  of 
witness,  his  mind  could  not  recover  its  strength  if  the  same 
habits  were  continued.    The  defendant  then  offered  evidence  by 
a  number  of  witnesses,  that  deceased  continued  his  intempe- 
rate habils,  from  the  time  of  bis  recovery  from  said  spell  of 
sickness  until  his  last  illness,  and  that  he  became  more  and 
more  intemperate,  and  that  during  the  last  six  months  of  said 
period  he  was  incapable  of  executing  a  valid  deed  or  contract; 
and  proved  by  William  WeikeraU^  a  book-keeper  in  the  firm 
of  Rogers  and  MagraWy  that  in  the  spring  of  1847,  Gray  the 
witness  on  the  part  of  plaintiff,  came  to  the  counting  house  of 
said  firm,  that  deceased  seeing  Crray  approaching  remarked  to 
witness,  ^^I  know  what  that  man  wants,  I  will  not  do  it;"  de- 
ceased then  went  out  of  the  counting  room  and  conversed  with 
Chray  within  sight,  but  out  of  the  hearing  of  witness;  and  re- 
turned in  a  few  moments  much  excited,  and  said  to  witness, 
''some  people  must  take  me  for  a  fool,  but  they  will  find  them- 
selves mistaken,  I  wish  you  to  take  notice,  that  I  will  not  3ign 
that  paper,  1  want  my  father  to  have  the  disposal  of  all  my 
property  when  I  die,  he  will  know  best  what  to  do  with  it." 
that  some  weeks  after  the  death  of  said  Rogers,  witness  and  a 
Mr.  Hartshome  went  with  defendant  to  the  office  of  Grayy 
who  on  request  delivered  to  defendant  the  paper  ^*JRj"  an4 
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Stated^  that  he  had  gone  to  the  store  of  deceaeed  with  a  will 
prepared  from  the  paper,  but  that  the  deceased  refused  to  sign 
it.''    And  proved  by  Mrs,  HempkiUy  that  deceased  was  very 
warmly  attached  to  his  father,  the  defendant,  and  to  his  sister, 
Mary  Ann  Magraw;  that  deceased  on  several  occasions,  with* 
in  a  year  before  his  death,  had  declared  to  witness,  his  aunt, 
that  he  intended  to  make  a  will,  leaving  ail  his  property  to  his 
sister  Mary,  his  father  to  take  care  of  it  for  her.    And  further 
proved  by  Mr.  Van  Home,  the  innkeeper  at  Hofioocky  where 
deceased  died,  that  Mr.  Sutton  said  to  deceased,  ^^hada't  you 
better  make  a  will,"  and  he  replied,  ^Mts  not  necessary,  all  I 
have  will  go  to  my  sister  Afory."    Mrs.  Van  Horns  the  inn- 
keeper's wife  and  Dr.  WUson  the  attending  physician,  both 
corroborate  the  last  witness  as  to  the  use  of  this  expression  by 
deceased,  at  that  time  and  place,  and  that  when  this  declaration 
was  made,  the  mind  of  the  deceased  was  more  composed  than 
at  any  other  time  during  his  last  illness,  having  been  calmed 
for  the  time  by  medicines. 

Whereupon  the  plaintiff  prayed  the  court  to  instruct  the  jury: 
1st.  If  they  believe  from  the  evidence  that  Rogers  placed  in 
the  possession  of  GVay,  the  paper  ^ OR,"  with  directions  to 
draw  therefrom  his  will,  and  that  said  paper  contained  his 
wishes  with  regard  to  the  disposition  of  his  property,  and  re- 
mained in  Qray^s  possession,  and  that  Rogers  called  on  one 
or  more  occasions  to  execute  a  will  drawn  in  conformity  with 
his  said  directions,  and  that  from  any  failure  on  the  part  of 
Oray,  to  prepare  or  furnish  the  paper,  it  was  not  executed, 
then  the  jury  are  bound  to  find  as  to  personal  estate,  for  peti- 
tioner upon  both  issues,  unless  they  shall  believe  that  subse- 
quent \o  the  time  of  placing  said  paper  in  Qray^s  possession, 
Rogers  changed  his  intention,  and  did  not  design  at  the  time 
of  bis  death  that  his  will  should  be  in  conformity  with  the  in- 
fltructions  contained  in  said  paper. 

2nd.  If  they  find  that  Rogers  fully  meant  and  intended  to 
execute  a  will  of  the  same  tenor  with  said  paper,  and  was  pre- 
vented from  carrjring  that  intention  into  effect  by  the  act  of 
6od,  or  by  any  contingency  not  imputable  to  any  change  of 
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intention  on  his  part,  then  (he  jury  are  bound  to  find  for  peti- 
tioner. 

3rd.  If  they  find  that  Rogers  desired  and  instructed  Orojf  to 
prepare  his  wiH>  and  that  his  wishes  as  to  the  disposition  of  his 
property  were  contained  in  said  paper,  and  that  Rogers  died 
without  any  change  of  intention  on  his  part,  but  adhered  to 
his  wishes  as  contained  in  said  paper,  then  said  paper  is  his 
will,  and  (he  jury  are  bound  to  find  for  petitioner. 

4(h.  If  (hey  find  (hat  Rogers  handed  said  paper  to  Gray, 
and  directed  him  (o  draw  a  will  in  conformity  thereto,  and  (hat 
it  remained  in  the  possession  of  Gray  until  after  (he  death  of 
RogerSy  and  that  the  in8truc(ion8  therein  con(ained  were  un- 
objected to  by  Rogers y  then  it  is  his  will,  and  the  jury  are 
bound  to  find  for  petitioner. 

5th.  If  they  find  that  Rogers  designed  to  execute  a  will  of 
the  same  tenor  as  said  paper,  and  then^  or  afterwards,  designed 
that  said  paper  should  have  eflfect  as  his  will,  even  if  not  for- 
mally executed,  said  paper  is  his  will,  and  there  is  no  evidence 
of  the  revocation  thereof^  and  the  jury  are  bound  to  find  for 
petitioner. 

6th.  If  the  jury  find  that  said  paper  wad  handed  by  Rogers 
to  Gray,  with  instructions  to  drew  therefrom  a  paper,  which 
he  proposed  to  execute  as  his  will,  and  (hat  said  last  mentioned 
paper  was  so  prepared ,  (hen  his  intentions  remaining  unchanged , 
said  paper  so  prepared  was  his  will,  and  the  bequests  therein 
contained  are  valid  as  to  personal  estate. 

7th.  If  they  find  the  facts  stated  by  Gray,  and  that  from 
the  mere  neglect  or  delay  of  Gray  to  prepare  or  furnish  the 
same,  a  more  formal  paper  never  was  signed,  and  that  Rogers 
continuously  desired  and  wished  to  execute  a  paper  carrying 
out  his  wishes,  as  contained  in  ^^JR,"  without  any  change  or 
deviation ,  and  the  day  before  he  left  for  the  springs,  he  called 
upon  Gray,  for  the  purpose  of  signing  the  more  formal  paper, 
which  was  not  produced  from  having  been  lost  or  mislaid,  and 
that  he  then  announced  that  ^^JR,"  contained  bis  entire  wish- 
es as  to  the  disposition  of  his  property,  and  that  he  would  sign 
the  more  formal  paper  upon  his  return,  and  if  the  jury  shall 
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further  find,  that  within  three  or  four  weeks  thereafter,  he  died^ 
adhering  to  (he  said  disposition  of  his  property,  as  manifested 
by  the  paper  ^^JR/'  then  (hey  are  bound  to  find  for  the  peti- 
tioners. 

8th.  If  they  find  that  the  deceased  fully  meant  and  intend^ 
ed  to  execute  a  will,  of  the  same  tenor  wi(h  ^'JR,"  and  was 
only  prevented  from  carrying  that  intention  into  efiect,  by  ex- 
trinsic circumstances,  such  as  he  himself  had  no  con(it>l  over^ 
and  such  as  are  not  justly  imputable  to  any  change  of  inten- 
tion on  his  part^  then  tbe  jury  are  bound  to  find  for  the  peti- 
tioners. 

And  the  defendant  also  prayed  the  court  to  instruct  the  jury: 

1st.  Although  the  paper  ^^JR,"  was  prepared  and  delivered 
as  stated  by  Chrayy  yet  it  is  not  the  last  will  and  testament  of 
deceased,  unless  the  jury  shall  further  find  that  it  was  intended 
by  deceased  to  operate  as  his  will  in  its  then  state  and  condi- 
tion. 

2nd.  That  to  authorize  the  jury  to  find  that  said  paper  is  the 
last  will  and  testament  of  deceased,  they  must  be  satisfied  by 
the  evidence  that  it  was  written  by  Rogers^  ammo  iestandi, 
and  intended,  fis  it  stood ^  to  be  his  last  will  and  testament, 
without  looking  to  any  thing  further  to  be  done  in  order  to  be 
perfected. 

3rd.  That  if  tbe  jury  find  that  Rogers  in  his  last  illness,  and 
after  his  several  interviews  with  Orat/j  was  requested,  solicited^ 
or  advised,  to  make  a  will,  and  that  he  declined  to  do  so,  and 
declared  that  it  was  Unnecessary,  and  that  be  designed  that  all 
the  property  he  might  die  possessed  of,  should  go  to  his  sister, 
Mary  Magrawy  and  that  at  (he  time  of  so  declaring  and  de« 
dining,  said  Rogers  understood  what  he  was  saying,  their 
verdict  must  be  for  defendaht,  upon  both  issues. 

4th.  That  <0R,"  is  Hot  the  will  and  testament  of  Rogers^ 
even  though  the  jury  shall  find  the  facts  de(ailed  by  Chvy  and  the 
other  witnesses  of  the  plaintifiT,  provided  they  believe  from  the 
evidence  that  said  paper  was  placed  by  Rogers  in  the  hands  of 
Orayj  as  instructions  to  prepare  a  will  to  be  thereafter  executed 
by  Rogers. 


OF  MARYLAND.  S3 


Booflar  vs.  Rogen. — 1650. 


The  court  (Faick  C.  J. ,)  granted  all  the  defendant's  prayers, 
and  refused  the  plaintiff's;  who  excepted ,  and  the  verdict  be- 
ing against  him,  appealed  to  this  court. 

The  cause  was  argued  before  Chambers,  Spence,  Magru- 
DBR,  and  Martin,  J. 

By  Wm.  B.  Ferine  and  Richardson,  Attorney  General 
for  appellant,  and 
By  Nelson  and  Yellott,  for  the  appellee. 

The  prayers  made  by  the  respective  parties  in  the  county 
court,  indicate  the  points  ur^ged  in  ai^umetit  in  this  coUrt. 

Maqruder,  J.,  delivered  the  opinion  of  this  court. 

The  issues  in  this  case  certainly  are  not  those  which  are  usu- 
ally sent  from  the  orphans  court,  for  trial  by  jury,  in  cases  of 
this  description;  and  are  so  framed,  that  a  verdict  in  favor  of 
the  petitioner,  which  was  sometimes  asked,  would  have  been 
of  no  advantage  to  the  appellants.  They  do  not,  indeed,  refer 
to  the  paper,  JR.  No  other  paper,  however,  was  produced; 
no  attempt  was  made  to  prove  that  any  other,  which  could  be 
regarded  as  the  last  will  and  testament  of  the  deceased,  was  in 
existeDce. 

In  order  to  make  a  paper  the  last  will  and  testament  of  a  de- 
ceased peiBOQ,  at  the  time  it  is  written,  it  must  appear  that  such 
person  possessed  the  animum  testandi^  at  that  time. 

A  paper,  although  not  a  last  will  and  testament  at  the  time 
it  is  written,  may  be  made  such  afterwards,  by  adoption. 

A  paper,  though  intended  merely  as  instructions^  or  a  mem- 
randum  to  enable  the  scriviner  to  prepare  a  will,  if  the  more, 
formal  act  be  led  unfinished,  may  be  made  a  will,  by  any  act 
which  the  law  pronounces  to  be  the  act  of  God.  2  Ecd.  jR., 
144.  6  Eccl.  R.J  19.  2  AddarnSy  490.  5  Ecd.y  188. 
There  must,  however,  be  a  continuance  of  the  intention  of  the 
deceased,  down  to  the  time  when  the  act  of  God  prevented  the 
execution  of  the  formal  instrument.  An  immediate,  sudden 
death,  is  not  required,  if  according  to  the  proof,  the  jury  are 
satisfied,  that  there  was  no  change  of  intention,  in  regard  to  the 
provisions  of  the  will. 
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Iq  tbe  case  of  Tilghman  vs.  Stewart j  A^  H.  if  J.j  166;  and 
Brown  vs,  Tilden^  b  H,if  J.^  371,  the  court  had  not  the  aid 
of  a  jury,  and  was  to  settle  the  facts  as  well  as  the  law.  In 
pronouncing  their  judgment  they  necessarily  decided  questions, 
the  decision  of  which,  in  the  trial  of  issues  by  a  jury,  belongs 
exclusively  to  the  latter.  An  instruction  given  to  a  jury,  is  not 
necessarily  correct,  because  it  is  given  in  the  very  words  which 
tlie  court  of  last  resort  used  in  a  case  wherein  they  acted  both 
as  judge  and  jury. 

With  thfs  understanding  of  the  law,  we  proceed  to  notice  the 
prayers  of  the  appellant,  in  the  course  of  the  trial  of  these 
issues. 

The  court  was  correct  in  refusing  to  give  the  instructions 
asked  by  him,  because  all  of  these  instructions  take  from  the 
jury  the  inquiry,  whether  the  deceased,  at  the  time  of  prepar- 
ing the  paper,  or  at  any  other  time,  to  which  the  prayers  refer, 
was  of  sound  and  disposing  mind  and  memory,  and  capable  of 
making  a  valid  contract  ?  There  certainly  was  testimony  go- 
ing to  question  his  sanity,  and  of  tbe  weight  to  be  given  to  that 
testimony,  the  jury  were  to  be  the  judges.  So  if  the  design  of 
any  of  the  prayers  was  to  obtain  an  instruction,  that  the  paper, 
though  not  originally  intended  as  a  will,  was  afterwards  made 
so  by  adoption,  or  because  witliout  any  change  of  purpose,  be 
was  prevented  by  death  from  executing  a  more  formal  instru- 
ment, the  prayer  ought  to  have  been  so  framed  as  to  inform  the 
jury  of  what  the  evidence  must  satisfy  them,  in  order  to  war- 
rant a  verdict,  establishing  JR,  or  any  other  paper,  as  the 
will  of  the  deceased.  It  does  not  appear  that  in  this  case  any 
attempt  was  made  to  satisfy  the  jury,  that  it  was  obtained  by 
fraud,  or  the  exercise  of  undue  influence. 

It  appears  to  the  court,  that  a  similar  objection  is  to  ba  made 
to  the  prayers  of  the  appellee.  If  it  be  a  question,  made  so  by 
the  proof,  whether  the  paper  JR,  became,  by  adoption  after- 
wards, the  will  of  (he  deceased,  or  whether  it  became  his  will 
by  the  act  of  God,  as  before  stated,  tbe  instruction  should  have 
informed  the  jury,  what  they  were  to  find  from  the  testimony, 
in  regard  to  it,  in  order  to  obtain  a  verdict,  that  such  paper  w«s 
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Dot  what  the  petitioner  alleged  it  to  be.  If^  from  the  proof ,  tbe 
jury  could  find,  that  it  became  at  any  time  such  last  will  and 
leslament,  there  are  defects  in  the  prayers  of  the  appellee,  be- 
cause of  which  the  instructions  of  the  court  must  be  decided  to 
be  erroneous.  A  paper,  though  intended  merely  as  instruc- 
tions, or  a  memorandum  to  enable  tbe  scriviner  to  prepare  tbe 
will,  is  to  be  admitted  to  probate,  if  the  more  formal  will  be  left 
unfinished,  by  reason  of  any  act  which  the  law  pronounces  to 
be  tbe  act  of  God.    2Hag.y2ll.    6  Eccl.  R.,330. 

There  must,  however,  be  a  continuance  of  tbe  intention, 
down  to  the  time  when  the  act  of  God  intervened,  and  prevent- 
ed the  deceased  from  executing  his  purpose.  When  there  is 
teatknony  to  authorise  a  belief  that  there  was  no  change  of  his 
intention,  this  question  should  be  left  to  the  jury. 

To  the  fiiBt  prayer  it  is  a  fatal  objection,  that  according  to  it, 
the  paper  JR,  could  not  be  pronounced  by  the  jury  to  be  the 
will  of  tbe  deceased,  although  the  deceased  never  changed  his 
purpose  of  so  disposing  of  his  property,  and  was  prevented  from 
executing  a  more  formal  insti'ument  by  his  death. 

The  second  declares  that  it  is  not  to  be  considered  his  will, 
unless  it  was  written  by  said  Rogersy  animo  testandiy  and  in- 
tended, as  it  stood,  to  be  his  last  will  and  testament,  which,  for 
reasons  already  given,  is  erroneous. 

Tbe  third  would  take  from  the  jury  the  power  of  deciding, 
quo  animoy  the  declarations  were  made.  They  might  have 
been  intended  to  escape  from  importunity. 

According  to  the  fourth,  the  appellee  would  have  been  enti- 
tled to  a  verdict,  if  the  testimony  satisfied  them,  that  tlie  paper, 
'<JR,"  was  placed  by  said  Sogers  in  the  hands  of  Orm/y  as 
instructions  to  prepare  a  ttiUy  to  be  thereafter  executed;  and 
although  be  afterwards  adopted  it  as  his  will^  or  was  prevented 
by  tbe  act  of  God  from  executing  a  will,  in  all  its  provisions 
tbe  same  as  the  paper  of  instructions. 

The  court,  therefore,  agree  with  the  court  below,  that  the 
inatructiooB  asked  by  the  appellant,  ought  not  to  be  given;  but 
says  there  is  enor  in  granting  the  instructions  asked  by  the 
appellee.  Tbe  cause  is  remanded  for  further  proceedings,  and 
a  new  trial.  cause  remanded 
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IfiAi^c  Ramsay  and  Hugh  Jenkins,  Exc'rs  of  George 
HuTSON;  vs.  Andrew  Glass^  John  Glass,  and  others. 
June  1850. 


To  entitle  an  appellant  to  a  reversal  of  a  judgment  on  the  ground  of  error  in 
the  opinion  of  the  court,  it  must  appear  to  the  appellate  tribunal,  that  he 
has  been  or  may  have  been  injured  thereby,  and  such  liability  to  injury 
roust  appear  upon  the  fbce  of  the  record. 

Where  the  record  does  not  show  that  any  testimony  was  given  to  the  jury, 
on  which  the  opinion  of  the  court  could  have  hui  the  slightest  operation, 
the  appellate  tribunal  will  regard  such  opinion  as  a  mere  legal  abstraction, 
and  no  matter  how  erroneous  it  may  have  been,  it  will  constitute  no 
ground  for  the  reversal  of  the  judgment. 

The  principles  of  law  applicable  to  the  trial  of  issues  from  the  orphans  courts, 
and  of  issues  to  be  followed  by  judgments,  are  precisely  the  same. 

Appeal  from  Baltimore  couaty  court, 

George  Hutson  died  ia  September,  1846,  unmarried  and 
without  issue,  leaving  his  mother,  Martha  Hutson y  and  one 
of  the  appellees,  Joseph  Hutson^  his  brother  of  the  whole  blood, 
and  the  other  appellees,  his  brothers  of  the  half-blood,  besides 
other  brothers  and  sisters.  « 

On  the  22nd  of  September,  1846,  a  paper  purporting  to  be 
the  last  will  and  testament  of  said  George  Hutson^  was  exhib- 
ited to  the  orphans  court  of  Baltimore  county  for  probate. 

By  this  paper,  the  testator  devised  to  his  sister,  Margaret 
Street y  ^6,000  of  city  stock.  To  his  uncle,  Isaac  Ramsay y 
$6,000  of  city  stock,  and  $6,050  of  Fhrmers  and  Planters 
Bank  stock.  To  William  A.  Swift y  $1,000  of  city  stock. 
To  Samuel  Chandler y  $2,000  of  city  stock.  To  Robert  Hut- 
softy  Joseph  Hutson,  Isaac  Glass,  Andrew  Glass,  Thomas 
Glass,  William  Glass,  and  John  Glassy  each  one  dollar.  All 
tlie  rest  and  residue  of  his  estate,  real  and  personal,  to  be  sold 
and  equally  divided  among  Martha  Hutsotiy  his  mother,  Dr. 
Samuel  B.  Martin  and  Hugh  JenlHns,  share  and  share  alike. 
He  then  appoints  Isaac  Ramsay  and  Hugh  Jenkins  his  exe- 
cutors. This  paper  was  signed  and  sealed  by  said  George, 
in  presence  of  three  witnesses,  and  was  on  the  same  day,  (22nd 
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of  September,  1846,)  itdroitted  to  probate,  as  his  last  will  and 
testament,  upon  the  usual  oaths  of  the  subscribing  witnesses, 
and  letters  testamentary  granted  to  the  executors  therein  named. 

Afterwards,  on  the  23rd  of  March,  1847,  the  appellees  filed 
a  citveai  against  this  paper,  praying  that  the  probate  thereof 
may  be  revoked,  and  the  letters  testamentary  recalled,  for  rea- 
sons sufficiently  appearing  from  the  issues  afterwards  framed. 
The  executors  having  answered  this  caveat^  the  following 
issues  were  made  up  and  sent  to  UaUimore  county  court  for 
trial,  the  appellees  being  made  [daintiffs  and  the  said  executors 
defendants  in  the  trial  thereof. 

1st.  Whether  said  Oearge  Huisouy  at  the  time  of  signing 
said  paper  or  instrument  of  writing,  purporting  to  be  his  last 
will  and  testament,  was  of  sound  and  disposing  mind,  and 
capable  of  executing  a  valid  deed  or  contract? 

2nd.  Whether,  at  the  time  above  mentioned,  the  said  Oearge 
was  urged  to  sign  said  paper  by  importunities  of  the  defendants, 
or  either  of  them,  which  he  was  too  weak  to  resist,  under  cir- 
cumstances which  leA  him  not  free  to  act  in  the  disposition  of 
his  estate? 

3rd.  Whether  the  signature  of  the  said  Cfearge  Hvison  to 
said  paper,  was  his  own  free  and  voluntary  act,  to  which  he 
was  induced,  with  a  knowledge  of  the  contents  thereof,  and 
without  the  exercise  of  any  undue  influence  of  the  defendants, 
or  either  of  them,  which  undue  influence,  in  his  then  situation 
of  body  and  mind,  he  was  incapable  of  resisting? 

4ih.  Whether  the  execution  of  said  paper  by  the  said  Oeorgey 
was  procured  by  fraud,  or  fraudulent  misrepresentations,  by  the 
defendants,  or  either  of  them,  or  by  others,  acting  with  their 
privity  or  by  their  direction? 

5th.  Whether  the  said  OeorgCj  at  the  time  of  signing  said 
paper,  in  the  situation  in  which  he  was  placed,  and  the  cir- 
cumstances connected  with  its  execution,  was  capable  of  know- 
ing its  contents,  the  manner  in  which  it  disposed  of  his  estate, 
and  of  withholding  his  assent  to  the  same? 

6th.  Whether  the  execution  of  said  paper  was  procured  by 
reason  of  undue  influences,  fraudulent  devices,  irpp<>rtuaities, 
8  V.9 
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impositions,  misrepresentations  and  deceits,  practised  by  the 
defendants,  or  their  procurement,  on  the  said  George9 

Exception.  At  the  trial  of  these  issues  the  caveators,  for  the 
purpose  of  shewing  the  mental  incapacity  of  the  said  Geo.  Uvi- 
soriy  deceased ,  at  the  date  of  the  paper  propounded  as  his  last  will 
and  testament,  produced  a  competent  witness,  Joseph  Ramsay ^ 
who  proved  that  he  had  been  well  acquainted  with  deceased  in 
his  lifetime  for  a  number  of  years,  and  had  frequently  con- 
versed with  him;  that  deceased,  at  the  age  of  fourteen,  was 
silly  and  feeble  in  intellect,  and  that  his  mind  became  more 
feeble  as  he  increased  in  years;  that  his  conversation  usually 
was  not  connected  or  sensible.  This  testimony  was  admitted 
without  objection,  and  witness  was  then  asked,  whether,  upon 
all  bis  observations,  the  deceased  in  his  lifetime,  and  during 
the  term  of  the  witness'  acquaintance  with  him,  was  or  was 
not,  in  the  opinion  of  witness,  of  a  sound  mind,  and  capable 
of  making  a  valid  deed  or  contract?  To  which  question  the 
caveatees  objected.  The  court,  (Frick,  C.  J.,)  sustained  the 
objection,  and  would  not  permit  the  question  to  be  answered. 
The  witness  was  then  cross-examined  on  the  part  of  the  cavea- 
tees, and  in  answer  to  their  inquiries,  stated  his  opinions  in 
regard  to  the  mental  capacity  of  the  deceased  in  general,  and 
to  his  capacity  to  execute  a  power  of  attorney  or  bond,  and 
proved,  that  in  his  opinion,  the  intellect  of  the  deceased  bad 
become  worse  since  1843. 

Other  witnesses  were  then  produced  on  the  part  of  the  cave- 
ators, and,  in  their  direct  and  cross-examinations,  were  per- 
mitted to  state  their  opinions  in  regard  to  the  mental  capacity 
of  the  deceased  without  objection,  but  subject  to  the  restraint 
or  limit  prescribed  by  the  opinion  of  the  court,  expressed  as 
aforesaid.  The  caveators  at  length  produced  George  Rogers, 
a  competent  witness,  who  proved  that  he  bad  been  acquainted 
with  the  deceased  for  several  years  before  his  death,  and  had 
frequent  conversations  with  him;  and  he  gave  in  evidence  all 
the  particulars,  (so  far  as  he  could  recollect  them,)  of  a  conver- 
sation between  the  deceased  and  witness,  in  which  the  deceased 
attempted  to  explain  a  trap  or  contrivance  he  had  devised  for 
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catching  aquirrels;  and  also  stated  how  he  had  prevented  a 
squinrel  from  biting  him .  The  witness  was  then  asked ,  whether 
the  conversations  of  the  deceased  were  connected  or  rational? 
To  which  the  counsel  for  the  caveatees  objected. 

But  the  court  overruled  the  objection ,  being  of  opinion,  and 
so  declaring,  that  a  witness  who  had  a  conversation  with  the 
deceased  in  his  lifetime,  after  detailing  that  conversation|||N>  far 
as  he  recollects^  may  be  required  to  say  whether,  in  his  opinion ^ 
such  conversation  was  coherent  or  otherwise. 

To  which  opinion  of  the  court  the  caveatees  excepted,  and 
this  exception  the  court  signed  and  sealed. 

Another  bill  of  exceptions  was  prepared  and  tendered  by  the 
counsel  for  the  caveatees,  which  the  court  refused  to  sign,  but 
after  bearing  of  the  parties,  made  out  a  statement  of  the  facts 
and  certified  them  to  the  Court  of  Appeals.  This  bill  and 
statement  relates  solely  to  the  competency  of  Samuel  Martin, 
one  of  the  residuary  legatees,  as  a  witness  on  the  part  of  the 
caveatees,  and  whether  an  assignment,  proved  to  have  been 
executed  by  him  at  a  former  trial  of  the  case,  must  be  produced 
at  this  trial,  or  its  non-production  accounted  for.  As  no  allu- 
sion is  made  to  this  exception  in  either  of  the  opinions  deliv- 
ered in  this  case,  it  is  not  necessary  to  state  it  more  at  length. 

The  jury  rendered  a  verdict  for  the  caveators  upon  all  the 
issues.  The  caveatees  moved  for  a  new  trial,  because  the  ver- 
dict was  against  the  evidence,  and  contrary  to  the  instruction 
of  the  court,  and  against  the  l^w  of  the  case  in  other  respects. 
But  the  court  overruled  this  motion,  and  the  caveatees  appealed 
to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Spence,  Magruder  and  Martin,  J. 

By  GwiNN  and  Nelson,  for  the  appellants,  and 
By  Thos.  S.  Alexander,  for  the  appellee. 

Magrcder,  J.,  delivered  his  opinion  as  follows : 

More  than  one  exception  is  to  be  found  in  the  record  in  this 


60  CASES  IN  THE  COURT  OF  APPEALS 


Ramsay  and  Jenkins,  m.  Glass,  et  aL — 1850. 


case.  The  appellee,  however,  objected  only  to  what  took 
place  while  George  Rogers  was  under  examination.  He 
spoke  of  various  conversations  he  had  had  with  the  deceased, 
and  then  of  one  conversation  so  far  as  he  could  recollect  it. 
Whereupon  he  was  asked,  whether  the  conversations  of  the 
deceased  were  connected  or  rational?  To  this  the  caveatees 
objected,  but  the  court  overruled  the  objection.  No  exception 
was  taken  to  this,  nor  does  it  appear  what  was  the  answer  of 
the  witness,  or,  indeed,  that  he  did  answer  the  question.  Of 
course  we  are  unable  to  tell  whether,  if  the  question  was  an- 
swered, the  caveatee  could  possibly  have  been  injured  by  that 
answer. 

The  exception,  after  stating  that  the  court  overruled  the 
objection,  proceeds:  ''being  of  opinion  and  so  declaring,  that 
a  witness,  who  had  a  conversation  with  the  deceased  in  his  life* 
time,  after  detaihng  that  conversation,  so  far  as  he  lecoUectB, 
may  be  required  to  say  whether,  in  his  opinion,  such  conver* 
sation  was  coherent  or  otherwise."  To  which  opinion  of  the 
court,  the  caveatees,  by  their  counsel,  prayed  leave  to  except. 

In  order  to  set  aside  a  verdict  obtained  in  any  case,  it  must 
be  made  to  appear  to  the  appellate  court,  that  the  court  bdow 
had  g^ven  to  the  jury  an  instruction  which  was  erroneous,  and 
that  by  reason  of  that  error  the  verdict  might  have  been  ob- 
tained. 

As  I  read  this  exception,  the  opinion  of  the  court,  of  whidi 
it  complains,  is  not  in  truth  an  instruction  to  the  jury,  but  a 
reason  for  overruling  the  objection  of  the  caveatees — a  reason 
addressed  rather  to  the  counsel  than  to  the  jury,  and  if  so,  of 
its  correctness  this  court  is  not  to  judge. 

It  appears,  too,  in  this  case,  that  there  were  six  issues  tried, 
and  the  verdict  of  the  jury  was  for  the  caveators  on  all  of  them. 
The  testimony  of  the  witness  alluded  to  may  have  had  some 
influence  upon  the  minds  of  the  jury,  in  deciding  some  of  the 
issues,  but  there  are  other  issues  of  themselves  fatal  to  the  paper 
offered  for  probate.  The  jury  have  said  that  this  paper  was 
procured  by  fraud^  and  if  so,  the  verdict  ought  not  to  be  dis- 
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turbed,  even  ohhough  testimony  only  applicable  to  other  issues 
ought  to  have  been  excluded. 

Without  undertaking  then  to  decide  in  this  case^  how  far  the 
opinions  of  witnesses  are  to  be  admitted  in  the  trial  of  issues 
touching  the  sanity  of  a  deceased  person ^  I  cannot  think  that 
in  this  case,  and  upon  the  exception  taken  as  above^  this  ver- 
dict ought  to  be  set  aside. 

Dorset^  C.  J.^  delivered  the  opinion  of  this  court. 

From  the  view  we  have  taken  of  this  case,  it  is  unnecessary 
to  examine  the  question,  whether  the  opinion  of  the  court,  as 
stated  in  the  bill  of  exceptions,  and  from  which  the  present 
appeal  has  been  taken,  be  right  or  not?  To  entitle  an  appel- 
lant to  a  reversal  of  a  judgment,  on  the  ground  that  there  is 
error  in  the  opinion  of  the  court,  it  must  appear  to  the  appellate 
tribunal,  that  he  has  been  or  may  have  been  injured  thereby. 
And  such  liability  to  injury  must  be  apparent  upon  the  face  of 
the  record.  In  the  record  before  us  no  such  liability  is  dis- 
coverable. It  is  not  stated  that  any  testimony  was  g^ven  to 
the  jury,  on  which  the  opinion  of  the  court  could  have  had  the 
slightest  operation.  The  bill  of  exceptions  does  not  shew,  that 
any  witness  gave  testimony,  on  which  the  opinion  of  the  county 
court  could  have  had  the  most  remote  influence  or  bearing.  It 
is  not  stated  in  the  bill  of  exceptions  that  any  witness  testified 
to  the  jury,  that  any  conversation  which  he  had  with  the  testa- 
tor was,  in  his  opinion,  '^coherent  or  otherwise."  The  opin- 
ion expressed  by  the  court  below,  therefore,  was  a  mere  legal 
abstraction,  that  could  not  have  had  any  influence  on  the  minds 
of  the  jury  in  forming  their  verdict,  and,  consequently,  no  mat- 
ter how  erroneous  the  court's  opinion  may  have  been,  it  con- 
stitutes no  ground  for  the  reversal  of  its  judgment. 

To  warrant  the  reversal  of  the  judgment  for  the  reason  as- 
signed, this  court  roust  assume,  without  the  slightest  support 
from  the  record  for  so  doing,  two  essential  facts.  The  first, 
that  a  conversation  with  the  testator,  detailed  by  the  witness, 
was,  in  his  q;>i»ion,  ''coherent  or  otherwise;"  and  the  second 
fact,  that  the  witness  thus  giving  evidence  stated  his  opinion  to 
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be,  that  the  conversation  was  incoherent.  If  the  opinion  of 
the  witness  had  been  that  the  conversation  was  coherent^  and 
there  is  nothing  in  the  record  to  justify  a  contrary  inference, 
the  testimony  would  have  been  beneficial,  not  prejudicial,  to 
the  interests  of  the  appellants,  and,  of  course,  furnished  them 
no  ground  of  complaint  on  the  present  appeal.  Such  an  ex- 
traordinary assumption  of  facts  not  appearing  in  the  record,  to 
enable  an  appellate  court  to  reverse  a  judgment  before  it,  can- 
not be  regarded  as  a  legitimate  inference^  and  is  subversive  of 
every  principle  of  judicial  courtesy.  For  it  no  authority  has 
been  proSduced,  and  it  is  not  perhaps  too  presumptuous  to  say 
that  none  can  be  found.  In  speaking  of  this  case  as  one  in 
which  the  court  below  have  given  a  judgment;  technically 
speaking,  we  are  not  to  be,  literally,  so  understood;  but  we 
have  thus  spoken  of  it  for  more  familiar  illustration,  the  prin- 
ciples of  laws  applicable  to  the  trial  of  issues  from  the  orphans 
court,  and  of  issues  to  be  followed  by  judgments,  being  pre*- 
cisely  the  same. 

On  the  appeal  before  us  the  decision  of  the  county  court 
cannot  be  reversed,  and  the  finding  of  the  jury  upon  the  issues 
roust  be  sustained » 

JUDGMENT  AFFIRMED* 

Chambers,  J.,  dissented. 


OtJMBBRLAND  D.   H0LLIN8,   OF  Rob't,   AND    CtTMBERLAND 

D.  HoLLiNS,  OF  John,  vs.  Daniel  Coonan. — Daniel 
CooNAN  vs.  Cumberland  D.  Hollins,  of  Rob't,  and 
Cumberland  D.  Hollins,  of  Jno. — June  1850. 

When  two  cUimm  in  a  will  operate  opon  on  the  same  property,  givini^  it  tb 
diflforent  deviteee,  the  mibeeqaent  claate  operatea  ae  an  abrogation  of  the 
former,  and  the  devieee,  under  lueh  rabeeqaent  claoM,  take*  the  whole. 
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Cross  jippeals  from  Baltimore  county  court. 
This  was  an  action  of  assumpsit^  instituted  by  Cumberland 
D.  Hollins  of  Rob^t,  and  Cumberland  £>.  Hollins  of  Jho,y 
against  Daniel  Coonan^  for  money  alleged  to  be  due  to  the 
plaintiffs,  for  the  use  and  occupation  of  a  certain  dwelling 
house,  particularly  described  in  the  proceedings.  The  defend- 
ant pleaded  non-assumpsit. 

The  plaintiffs,  at  the  trial,  offered  in  evidence  a  duly  au- 
thenticated copy  of  the  last  will  and  testament  of  Cumberland 
Dugatij  by  which  the  testator  disposes  of  a  very  large  real  and 
personal  estate  to  various  legatees.  The  particular  sections  of 
this  will  having  reference  to  the  controversy  in  this  case,  are 
the  following: 

y.  Item, — I  give,  devise  and  bequeath  to  my  said  wife,  Mar- 
garet Dugan,  for  and  during  her  natural  life,  all  those  four  three- 
story  houses  adjoining  each  other,  situated  at,  and  on  the 
south-west  corner  of  Market  Space^  often  called  Cumberland 
RoWf  and  Water  street,  the  one  on  the  corner  fronting  about 
twenty-five  feet,  on  the  space  or  row,  the  other  three  fronting 
on  the  south  side  of  Water  street. 

XYI.  Item. — ^I  give,  devise  and  bequeath  to  my  son  Ham- 
mond Dugany  his  heirs  and  assigns,  the  three-story  brick  house 
and  lot  situate  on  Market  Space,  commonly  called  Cumber- 
land RoWy  it  being  the  second  house  in  said  row,  that  is  the 
reversion  of  the  same  after  the  death  of  his  mother. 

XXIY.  Item. — I  also  devise  to  my  son  Frederick  James 
Dugany  the  reversion  in  fee-simple,  after  the  death  of  ray  wife, 
who  is  to  enjoy  the  rents,  issues  and  profits  of  the  same  during 
her  natural  life,  the  bouse  and  lot  designated  by  the  number 
four,  (No.  4,)  situate  on  Market  Space,  on  the  west  side  there- 
of and  on  the  north  side,  and  adjoining  the  property  of  the  late 
Robert  Stewart,  the  same  being  about  twenty-five  feet  front, 
by  about  sixty-five  feet  deep. 

XXY.  Item. — I  give,  devise  and  bequeath  to  my  son 
Frederick  James  Dugan,  his  heirs  and  assigns,  in  trust  for  the 
use  hereinafter  mentioned,  the  following  property,  that  is  to 
nty,  my  three-story  brick   house  and  the  lot  situate  on 
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Market  Space  or  Cumberland  RoWj  after  the  death  of  his 
mother,  the  same  being  the  third  house  in  said  row^  from  the 
comer  south  of  Water  street j  and  on  the  south  side  of  the 
house  devised  to  his  brother  Hammond y  the  said  lot  being  ubovt 
twerUyfive  feet  front  y  and  sixty  five  feet  deep^  in  trust  for  the 
use  of  Cumberland  Dugany  the  eldest  son  of  the  said  Frede- 
rick James  Dugan,  to  be  conve}*ed  to  the  said  Cumberland 
Dugany  in  fee-simple,  on  his  attaining  the  age  of  twenty-one 
years.  But  during  the  period  that  shall  elapse  between  the 
decease  of  my  wife,  and  the  arrival  at  said  age  of  the  said 
Cumberland  Dugany  it  is  my  will  that  my  said  son  Frederick 
James  Dugany  his  executors,  administrators  or  assigns,  shall 
take  and  receive  all  and  singular  the  rents,  issues  and  profits  of 
the  said  house  and  lot,  to  his  own  absolute  use.  And  if 
my  grandson  should  die  before  he  attains  the  age  of  twenty- 
one  years,  I  then  devise  the  said  house  and  lot,  with  all  the 
intervening  profits,  if  any,  to  my  said  son  Frederick  James 
Dugany  forever. 

XXYIII.  Item, — I  give,  devise  and  bequeath  to  my  friend 
Isaac  McKimy  his  heirs  and  assigns,  the  following  pro- 
perty, in  trust  for  my  grand-children  hereinafter  named,  as 
follows,  that  is  to  say:  my  three-story  brick  house,  and  the  lot 
on  the  west  side  of  Market  Space  y  or  Cumberland  Row y  in 
the  city  of  Baltimorcy  situate  about  thirty  feet  north  of  Pratt 
street,  and  between  Baltzer  Sohoffer^a  and  George  Kaylor^s 
lots,  it  being  a  front  of  about  twenty-seven  feet  on  the  said 
row,  and  extending  westwurdly  for  depth  about  sixty-five  feet, 
and  also  tiie  lot  of  ground  in  the  rear  of  said  lot,  purchased  by 
me  from  the  late  John  O.  DofineUy  and  also,  one  other  three- 
story  brick  house  and  the  lot  on  the  said  raw  or  space  adjoining 
the  property  hereinbefore  devised  to  my  son  Frederick  y  the  said 
lot  being  about  twenty  five  feet  front  y  and  sixty  five  feet  deepy 
which  three  several  pieces  of  property,  I  hereby  devise  to  the 
use  of  my  two  grandsons,  namely,  Cumberland  Dugan  Hd- 
linSy  son  of  my  daughter  Cordelia  Margaret,  and  Cumber- 
land Dugan  HoUinSy  the  son  of  my  daughter  Rebecca y  their 
heirs  and  assigns  as  tenants  in  common,  to  be  conveyed  to 
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them  by  my  said  trustee,  whea  they  respectively  attain  the  age 
of  twenty- one  years^  and  in  the  meantime  in  trust  to  pay  over 
the  rents,  issues  and  profits  of  the  same  to  my  wife,  during  her 
natural  life,  if  she  should  live  so  long,  and  on  the  event  of  her 
death  before  my  said  grand-children  attain  to  the  age  of  twenty- 
one  years  respectively,  then  to  pay  over  the  rents,  issues  and 
profits  thereof  to  my  daughters  Rebecca  Hollins  and  Cordelia 
Margaret  HoUins j  equally.  And  in  further  trust,  to  convey 
the  same  in  fee-simple,  should  my  said  grandsons,  or  either  of 
them  die  before  the  said  age  of  twenty-one,  that  is  one  moiety 
to  the  use  of  my  dau^ter  Cordelia  Margarety  in  fee,  if  her 
son  dies  before  the  said  age,  and  the  other  moiety  to  the  use  of 
my  daughter  Rebecca^  if  her  said  son  should  die  before  he  at- 
tains to  the  said  age. 

The  last  and  rissiduary  clause  is  as  follows: 

XXXII.  Lastly,  all  my  lands  in  Baltimore  county  or 
elsewhere,  all  my  bank,  road,  insurance  or  other  stocks,  (ex- 
cept my  Baltimore  and  Ohio  Rail  Road  stock,)  all  my  notes, 
bonds,  mortgages,  accounts  or  other  evidences  of  debts  or 
claims  belonging  to  me.  Also  my  wharf,  commonly  called 
^^  Dugan^s  w*harf,"  extending  from  the  south  side  of  Dugan^s 
street,  and  running  north  to  Pratt  street.  Also,  one-half  of 
ray  said  wharf  at  the  head  of  Pratt  street,  with  all  and  singu- 
lar my  claims,  rights  and  demands  for  damages  appertaining  to 
the  same.  Also,  the  reversion  of  the  ten  annual  ground  rents 
on  Dugan^s  wharf,  of  about  nine  hundred  dollars  per  annum, 
after  the  death  of  my  wife.  Also,  all  the  ground  rents  out  of 
which  the  said  rents  issue.  Also,  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real,  personal  and  mixed,  I  give,  devise 
and  bequeath  to  my  four  children,  namely,  Rebecca  HoUinSy 
Cordelia  Margctret  HoUinSy  Hammond  Dugan  and  FYede- 
rick  James  Dugan y  in  the  manner  following,  that  is  to  say: 
one-fourth  part  of  the  said  entire  residue,  I  devise  to  my  said 
trustee,  Isaac  McKimy  his  heirs  and  assigns,  in  trust  for  the 
cole  and  separate  use  of  my  daughter  Rebecca  HoUins;  one- 
fourth  to  my  said  trustee  in  fee,  for  the  use  of  my  daughter 
Cordelia  Margaret  HoUins,  the  said  two  parts  to  be  subject  to 
9  V.9 
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the  same  limilations,  uses  and  trusts,  as  are  heretofore  declared 
in  respect  to  the  other  property  devised  to  my  said  trustee  in 
trust  for  my  said  daughters;  and  the  remaining  one-half  of  the 
residue  of  my  estate^  I  devise  to  my  sons  Hamnwtid  Dugan^ 
and  Frederick  James  Dugan,  to  them  forever,  to  be  equally 
divided,  share  and  share  alike. 

It  was  admitted  by  the  parties  that  this  suit  was  instituted 
for  the  purpose  of  trying  the  title  to  the  house  and  lot  in  the 
possession  of  the  defendant  as  tenant  of  the  testator,  and  of 
which  said  testator  died  seized,  that  one  quarter's  rent  was  due 
thereon;  and  that  said  bouse  and  lot  is  a  three  story  brick 
bouse,  and  the  lot  on  the  west  side  of  Market  Space^  in  the 
city  of  Baltimore,  and  that  it  is  the  third  house  and  lot  south 
of  Water  street,  and  the  third  house  and  lot  in  Cumberland 
Raw,  marked  No.  3,  in  the  following  plot,  being  a  copy  of  a 
portion  of  the  plat  filed  with  the  original  record : 

ORIGINAL  PLAT. 
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It  was  further  admitted  that  before  the  institution  of  this  suit, 
and  the  accrual  of  the  rent  sued  for,  the  plaintiflfs;  (who  are  the 
cetuis  que  trusts  mentioned  in  the  28th  clause  of  the  will, 
under  which  clause  they  claim  the  whole  house  and  lot  in  con- 
troversy,) and  each  of  them  had  attained  the  age  of  twenty- 
one  years,  and  had  received  a  deed  from  John  Spear  Smithy 
(who  was  regularly  appointed  by  the  chancellor  trustee  in  the 
place  of  Isaac  McKiniy  mentioned  in  the  will,  who  declined 
to  accept  said  trust,  for  the  house  and  lot  in  question,  under 
their  construction  of  the  will.  But  the  sufficiency  of  said  deed 
to  give  them  the  title,  was  not  admitted. 

Upon  this  evidence  and  agreement,  the  plaintiffs  prayed  the 
court's  opinion  to  the  jury,  that  if  they  find  the  facts  admit- 
ted, the  plaintiffs  are  entitled  to  recover.  But  the  court 
(Archer,  C.  J.,)  refused  to  grant  said  prayer,  and  the  plain- 
tiffs excepted. 

The  defendants  then  prayed  the  court  to  instruct  the  jury 
that  according  to  the  true  construction  of  the  will  of  Cumber- 
land Dugany  offered  in  evidence,  the  plaintiffs  are  not  entitled 
to  recover  in  this  suit.  But  the  court  refused  to  grant  said 
prayer,  and  the  defendants  excepted. 

Bui  the  court  instructed  the  jury  that  by  the  true  construc- 
tion of  the  will  of  the  said  Cfumberland  Dugany  the  plaintiffs 
were  each  entitled  to  one-third  part  and  no  more,  of  the  house 
and  lot  in  the  possession  of  the  defendant,  and  of  the  rent  pay- 
able therefor  by  him,  the  said  house  and  lot  being  situate  in 
Cumberland  RoWj  in  the  city  of  Baltimore,  on  the  west  side 
of  Market  Space y  and  being  the  third  house  south  of  Water 
street.  To  which  instruction,  the  plaintiffs  and  defendant  each 
excepted,  and  the  verdict  and  judgment  being  for  plaintiffs, 
each  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  O.  J.,  Chambers, 
Spence,  Martin  and  Price,  J. 

J.  M.  Campbell  for  the  plaintiffs  below,  contended  that  the 
devise  to  them  in  the  latter  part  of  the  will,  being  repugnant 
to  the  devise  to  Frederick  J.  Dugany  in  the  earlier  part  of  it, 
must  prevail  over  the  one  which  precedes  it. 
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T.  P.  Scott  for  the  defendant  below,  insisted  that  the  court 
erred  in  refusing  defendant's  prayer,  and  iu  giving  the  instruc- 
tion which  was  given,  for  these  reasons: 

1st.  Because  there  is  no  direct  revocation  of  the  devise  in 
the  25th  section  of  the  will;  and  the  description  of  the  proper* 
ty  in  the  28th  sec,  is  too  vague,  indefinite  and  uncertain,  to 
operate  as  a  constructive  revocation  of  the  devise  in  the  25th  sec. 

2nd.  Because  such  an  interpretation  of  the  28th  sec.  of  the 
will,  as  would  operate  as  an  implied  revocation  in  whole  or  in 
part  of  the  2Sih  sec,  would  be  a  construction  of  the  will  in 
violation  of  the  general  intent  of  the  testator  to  provide  for  all 
three  of  his  grand-sons  named  aAer  him,  as  well  as  of  the  j!7ar- 
ticulixr  intent  to  provide  for  Cumberland  Dugauy  of  Frederick y 
as  declared  in  the  25th  section  of  the  will. 

3rd.  Because  by  a  different  construction  of  the  said  28th  sec 
of  the  will,  viz:  by  substituting  the  name  of  ^^  Hammond,*^ 
for  the  name  of  '^  Frederick y^^  in  the  description  of  the  boun- 
daries of  the  property  intended  to  be  devised  by  that  section, 
effect  will  be  given  to  every  section  of  and  devise  in  the  said 
will,  and  will  be  consistent  with  the  general  intent  of  the  tes* 
tator  without  violating  any  special  intent. 

4th.  Because  if  the  28th  sec  of  the  will  does  in  any  degree 
change  or  revoke  the  devise  in  the  25th  sec,  it  is  only  to  the 
extent  of  a  moiety  of  the  property  so  devised. 

The  court,  (Chambers,  J,y  dissenting,)  upon  the  record 
and  plat  then  before  them,  decided  that  the  word  <'  Fredericky^* 
in  the  28th  section  of  the  will,  should  be  stricken  out,  and  the 
word  ^^ HamnunuP^  inserted,  making  that  section  read  as  if 
the  testator  had  devised  to  /.  McKimy  in  trust  for  the  cestuis 
que  uses  therein  named^  his  ^'  three-story  brick  house  and  lot 
on  Cumberland  RoWy  or  Market  SpacCy  adjoining  the  proper- 
ty hereinbefore  devised  to  his  son  ^  Hammond.^  "  This  con- 
struction would  make  the  house  and  lot  on  the  corner  marked 
No.  1,  pass  by  the  28th  sec^  and  was  based  chiefly  upon 
the  ground  that  there  was  a  mistake  made  by  the  testator 
in  the  fifth  section  of  his  will,  in  describing  the  three  houses 
therein  mentioned,  as  fronting  on  ^'  Water  street^"  instead 
of  Cumberland  Rowy  the  plat  not  showing  that  there  were 
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any  houses  fronting  on  Water  street^  except  the  one  at  the 
corner,  marked  No.  1.  In'  conformity  with  this  decision, 
an  opinion  was  delivered  by  Martin,  J.,  which  was  supersede 
ed  by  the  one  below,  delivered  by  the  eame  judge,  and  by  his 
directions  is  nol  to  be  reported. 

After  this  decision  was  made,  a  motion  was  entered  for  a  re- 
argument  of  the  cause,  and  the  following  plat  filed,  showing 
that  there  were  three  houses  fronting  on  Water  street,  which 
were  admitted  to  have  been  owned  by  the  testator  at  his  death, 
and  erected  by  him  before  the  execution  of  his  will. 

PLAT  MARKED  DC. 
Water  Strket. 
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I 

y-  Martin,  J. ,  delivered  the  opinion  of  a  majority  of  the  court 

Since  the  opinion  delivered  in  these  cases  by  a  majority  of 
'  the  court,  a  plat  has  been  filed  in  the  cause  by  the  counsel  for 

I  the  defendant,  marked  CD,  and  admitted  by  both  parties  to  be 

correct,  from  which  it  clearly  appears,  that  the  late  Cumber- 
I  land  Dugan  was  the  owner  of  three  three-story  houses,  front- 

ing  on  the  south  side  of  Water  street.  And  it  has  been  admit- 
ted by  the  counsel  for  the  defendant,  in  his  letter  of  the  22nd 
of  March,  1850,  filed  in  the  cause,  that  these  houses  were 
erected  by  the  testator  prior  to  the  execution  of  his  will.  Un- 
der such  circumstances,  it  is  impossible  to  contend,  there  was 
a  misdescription  of  the  property  designated  by  the  testator  in 
the  fifth  clause  of  his  will.  The  court,  therefore,  all  concur  in 
the  opinion,  that  the  testator  is  not  to  be  considered  as  having 
committed  a  mistake  in  the  28ih  clause  of  his  will,  and  that  the 
25th  and  28th  sections  are  to  be  construed  as  operating  upon 
the  same  property. 

The  question,  then,  arises,  whether  the  28th  clause  is  to  be 
regarded  as  an  abrogation  of  the  25th  clause  of  this  will,  or 
do  the  devisees  mentioned  in  the  two  clauses,  take  concur-^ 
renily? 

Upon  this  question  there  is  a  difference  of  opinion  among  th6 
members  of  this  court.  Three  of  the  judges  being  of  opinion 
that  the  28th  clause  operates  as  an  abrogation  of  the  25th 
clause,  and  that  the  properly  in  contest,  is  therefore  devised  by 
tlie  28th  clause  to  the  plaintiff's  below.  Two  of  the  judges 
being  of  opinion,  that  the  trustees  named  in  the  25th  and  28th 
clauses  of  the  will,  take  concurrently,  each  trustee  taking  a 
moiety  of  the  property  in  dispute,  for  his  cestui  que  use. 

This  court  is  therefore  of  opinion,  that  the  county  court 
erred  in  refusing  the  plaintiff's  prayers,  in  the  instruction  given 
by  them  to  the  jury,  and  were  correct  in  rejecting  the  defend- 
ant's prayer. 

It  is  proper  to  state  before  leaving  the  case,  that  the  majority 
of  the  court,  in  determining  that  there  was  a  mistake  in  the 
28th  clause  of  this  will,  (for  the  reasons  stated  in  their  opinion,) 
on  the  supposition  that  the  testator  had  misdescribed  the  proper- 
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ly  intended  to  be  devised  by  the  fifth  clause,  acted  upon  the 
record  in  its  then  imperfect  condition.  It  appeared  from  the 
jAaly  forming  a  part  of  the  record  as  it  then  stood,  that  there 
were  no  houses  on  the  south  side  of  TFa/cr  street;  and  with 
this  plat  before  them^  they  thought  it  demonstrably  clear  from 
the  terms  of  the  will,  that  the  property  which  the  testator  de- 
signed to  give  to  bis  wife,  for  life,  by  the  dth  clause,  was  the 
house  at  the  comer  of  Water  street  and  Cumberland  row; 
and  the  three  houses,  Nos.  2,  3  &  4,  on  that  row;  that  the 
testator  meant,  that  the  5th,  16th,  24th  &  25th  sections  of  his 
will  should  operate  upon  the  same  property. 

By  the  plat  recently  filed,  designated  as  DC,  and  the  admis- 
sions of  the  counsel,  it  is  beyond  controversy,  that  the  testator 
was,  at  the  date  of  the  will,  the  proprietor  of  three  three-story 
bouses,  fronting  on  the  south  side  of  Water  street;  and  there 
is,  of  course,  no  room  for  the  argument,  that  there  was  misde- 
scription in  the  fifth  clause. 

In  the  case  of  C  D.  HoUins  of  Robert  y  and  C.  D,  Hoi- 
KnM  of  Johuy  vs.  Daniel  Coonany  the  judgment  of  the  county 
court  is  reverseil.  And  in  the  case  of  Daniel  Coonany  vs.  C. 
D.  HoUins  of  Robert  and  C.  D.  Hdlins  of  John,  the  judg- 
of  the  court  below  is  aflSrmed. 

JUDGMENT   AFFIRMED. 


Henrt  S.  Mitchell,  Adm'r  d.  b.  n.,  c.  t.  a.  of  James 
Mitchell,  vs.  Julianna  Williamson,  George  W.  Wil- 
liamson, Adolphus  Williamson,  Ex'rs  of  David  Wil- 
liamson, Jr. — June  1850. 

Where  a  tnit  is  brought  against  an  execotor  who  dies  after  nar  filed,  and  the 
admn*  d.  I>»  n*  c»  t*  a.  is  made  a  partj,  it  ie  not  neceesary  to  file  a  n«w  nar. 
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Where  under  leave  to  amend  and  plead  de  noro,  new  pleas  are  filed,  those 
before  in  the  case  are,  of  coarse,  withdrawn. 

When  a  plaintiff  takes  issue  in  fact  upon  an  alleg^ation  not  constituting  a 
legal  bar  to  his  action,  he  cannot  ask  the  court  to  rule  out  testimony  in 
proof  of  such  allegation. 

The  act  of  1826,  ch.  247,  does  not  dispense  with  the  necessitj  of  a  full  re- 
cord, as  evidence  of  a  judgment  in  any  case,  in  which,  before  that  act,  a 
full  record  was  necessary. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  debty  instituted  on  the  16th  of  March 
1838,  by  the  appellees,  executor?  of  David  WUlianisony  Sen.y 
against  Elizabeth  Mitchell^  executrix  of  James  D.  MUcheUy 
upon  a  bond  for  $2000,  executed  by  David  Williamson^  Jr., 
as  principal,  and  said  James  D.  Mitchell diS  surety,  on  the  17th 
of  August  1833,  and  payable  to  the  plaintiffs  as  execulors  as 
aforesaid,  within  two  years  from  date. 

After  the  nar  was  filed  and  before  plea,  the  executrix  died, 
and  the  appellant,  Henry  S.  Mitchell,  the  adoir.  d.  b.  n.  c. 
t.  a.,  was  ruled  to  appear  and  defend  the  action.  The  nar 
filed  against  the  executrix,  was  the  only  one  filed  in  the  case. 
The  appellant  then  appeared  and  after  several  imparlances, 
pleaded: — ^Ist.  Payment.  2nd.  Plene  administravit.  3rd. 
That  said  /.  D.  MUcheUy  signed  the  bond  as  surety  of  said 
David  WilliamsonfJr.j  and  died  on  the  1st  of  June  1838:  and 
that  said  David  died  on  the  Ist  of  January,  1839,  and  Maria 
Williamsony  his  executrix,  proceeded  to  settle  up  his  estate,  and 
on  the  15th  of  March  1839,  gave  the  notice  required  by  law 
to  creditors  to  file  their  claims,  which  was  duly  published,  and 
that  said  executrix  had  sufiicient  assets  to  pay  said  debt;  but 
(he  plaintiffs  did  not  present  the  said  bond  as  required  by  said 
notice.  That  said  executrix  on  the  19th  of  October  1844, 
passed  a  final  account  and  has  distributed  aud  paid  away  all 
the  personal  estate  of  her  testator,  without  notice  of  this  bond. 
And  so  this  defendant  eaith,  that  by  the  laches  and  default  of 
the  plaintiffs,  the  estate  of  the  said  David  is  wholly  exonera- 
ted and  discharged  of  any  liability  for  said  bond,  he  therefore 
prays  judgment  if  the  said  plaintiffs  ought  to  have  or  maintaia 
their  aforesaid  action  against  him^  as  admr.  d.  b.  n.  of  the  said 


OF  MARYLAND.  T3 


Mitchell,  Adm*r,  V9.  Williamioii's  Ez*cr8.^I850. 

!■-     —  m  m  n     m  m  -  — ' 1 

James  D.  MUckelly  &c.    4th.  That  the  plaintiffs  never  were 
executors  of  said  David  WUliamson  Sen.y  deceased. 

The  plaintiffs  then  took  issues  upon  the  Ist  and  2nd  pleas, 
and  demurred  to  the  3rd  and  4th.  The  defendant  then  joined 
in  demurrer,  but  afterwards  withdrew  the  joinder  as  to  the  third 
plea,  and  asked  leave  to  amend  the  same,  and  answer  anew  to 
the  declaration.  He  then  filed  an  amended  plea,  the  same  as 
the  third  with  but  dight  verbal  alterations.  The  plaintiffs  then 
replied,  and  traversed  the  said  third  plea  as  amended;  and 
upon  this  traverse  issue  was  joined.  The  court  then  gave 
judgment  on  the  demurrer  to  the  4th  plea,  for  the  plaintiffs; 
but  this  was  afterwards  stricken  out,  and  the  plaintiffs,  upon 
leave  granted,  replied,  and  traversed  the  4th  plea,  by  averring 
that  they  were  the  executors  of  David  fViUiamsony  Scn,y  and 
on  this  traverse  issue  was  joined. 

After  this  the  defendant  asked  leave  to  amend  his  pleadings, 
and  answer  anew,  which  being  granted,  he  pleaded,  1st.  Plene 
administravit 

2nd.  That  said  /.  D.  Mitchelly  in  his  lifetime,  was  indebted 
unto  one  Sarah  E.  Mitchelly  in  the  sum  of  $5,000,  with  inter- 
est, for  a  legacy  or  bequest,  chargeable  to  said  James^  in  and 
by  the  will  of  F.  J,  MitcheUy  deceased,  which  is  still  due  to 
said  jSSora/i.  And  further,  that  since  the  death  of  said  James, 
one  Arm  M.  Mitchell ,  as  adm'x  of  /.  T.  Mitchell^  recovered 
against  defendant,  as  adm'r  of  said  James,  a  judgment,  which 
still  remains  unsatisfied.  And  defendant  saith,  that  he  hath 
fully  administered  all,  (kc,  the  goods  and  chattels  which  came 
to  his  hands,  as  adm'r  d,  b,  n.  of  said  James,  except  goods, 
d&c,  of  small  value,  viz:  of  the  value  of  $20,  and  hath  not, 
&c.,  any  goods  of  the  said  James  in  his  hands  to  be  adminis- 
tered, except  the  goods  and  chattels  of  the  value  aforesaid, 
which  are  not  sufficient  to  satisfy  the  several  debts  aforesaid, 
and  which  are  subject  and  liable  to  satisfy  said  debts,  together 
with  the  debt  due  to  the  plaintiffs,  &c. 

3rd.  That  said  bond  was  executed  by  said  James,  as  surety 
for  David  Williamson,  and  was  made  to  secure  the  payment 
of  a  JQdgment,  which  plaintiffs  bad  recovered  against  said  Da^ 
10        V.9 
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vid,  in  Harford  county  courts  and  that  after  its  execution,  vis: 
on  the  3rd  of  October^  1836,  Ado^hus  WUliamaon,  one  of  the 
plaintiffs^  by  his  release  of  that  date^  did  release  unto  said 
David  all  his  interest  in  said  judgment,  being  one-ninth  part 
thereof.  And  further,  that  before  the  bringing  of  this  suit, 
viz:  on  the  1st  of  August,  1836,  said  David j  the  principal  in 
said  bond^  for  the  purpose  of  further  securing  the  payment  of 
said  judgment,  conveyed  to  plaintifis  and  JoMph  M.  William' 
son,  all  his  right  in  certain  lands  in  Lomsiana^  of  the  value  of 
$50,000;  and  afterwards,  on  the  1st  of  October,  1836,  said 
Adolpkusy  one  of  the  plaintiffs,  by  his  release  of  that  date,  did 
release  and  convey  to  said  David^  one  undivided /otirf A  part 
of  a  fifth  part  of  said  lands,  which  said  fourth  part  was  sufficient 
in  value  to  have  paid  and  satisfied  said  bond.  And  further, 
that  after  the  rendition  of  said  judgment  and  making  of  said 
bond,  viz:  on  the  20th  of  August,  1833,  Juliana  WUliamsany 
one  of  the  plaintiffs,  by  release  of  that  date,  did  release  all  her 
interest  in  the  debt  due  by  said  David  to  the  plaintiffs.  By 
all  which  actings  and  doings  defendant  saith,  that  said  James, 
as  surety  aforesaid,  was  wholly  discharged  and  exonerated 
from  said  bond,  before  the  bringing  of  this  suit,  and  this  he  is 
ready  to  verify,  ice. 

4th.  That  before  the  service  of  the  writ  in  this  cause  on  the 
defendant,  he  caused  to  be  published  a  notice  to  creditors 
according  to  law,  but  plaintiffs  did  not  present  their  claims  as 
thereby  required. 

The  defendant  again  asked  leave  to  amend,  and  filed  the 
same  four  pleas  as  before,  with  an  additional  one,  6th,  that 
plaintiffs,  before  bringing  suit,  did  not  demand  payment  of  the 
bond  from  said  David  Williamson,  although  he  was  then  alive. 
He  then  asked  leave  to  file  an  additional  plea,  which  being 
granted,  he  filed  his  6th  plea,  that  the  bond  was  given  to  secure 
the  payment  of  money  upon  an  usurious  contract,  made  on  the 
7th  of  August,  1833,  between  the  jdaintiffs  and  the  obligors, 
whereby  more  than  six  per  cent,  interest  was  reserved,  contrary 
to  the  act  of  Assembly  in  such  case  made  and  provided^  ice. 
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The  plaioUfls  traversed  all  the  facts  ayerred  in  these  six  pleas^ 
and  took  issue  thereon 9  in  which  the  defendant  joined. 

Ibt  Excjsftion.  The  plaintiffs  read  the  bond  on  which  suit 
was  brought  and  then  rested.  The  defendant  then  introduced 
the  will  of  F.  /.  MitcheUf  dated  18th  of  March,  1825,  in  wUch 
the  testator  desired  his  son,  the  said  /.  Z>.  MUchell,  to  release 
to  bifl  sbter,  Sarah  E.  MUchell,  his  interest  in  certain  lands 
held  by  them  in  right  of  their  mother,  ^^  or  in  lieu  thereof,  pay 
to  said  Sarah  the  sum  of  $6,000,  lawful  money,  for  and  with 
the  payment  of  which  said  sum  of  $5,000,  in  the  case  of  his 
refuaal  or  omission  to  release  and  relinquish  aforesaid,  I  do 
hereby  chaige  that  portion  of  my  estate  and  property  so  devised 
and  bequeathed,  to  said  «/.  Z>.  MUchell,  for  his  own  use  and 
benefit."  (Other  parts  of  this  will  are  omitted,  as  the  plead- 
ings do  not  state  any  questions  arising  upon  them,  and  the 
whole  will  will  be  found  set  out  in  the  case  of  MUchell  tfs, 
MUchell,  2  Gill,  230.)  The  defendant  further  proved,  that 
/.  Z>.  MUclteU  received  under  (his  will  real  and  personal  estate, 
to  a  much  laiger  amount  than  $5,000,  and  died  in  August, 
1837.  That  said  Scarah  E.  MUchell  brought  suit  against  his 
executrix  in  1840,  to  recover  the  sura  of  $5,000,  mentioned 
in  said  will,  to  which  limitations  were  {beaded,  and  an  entry 
of  non  proa,  made,  because  the  counsel  had  mistaken  the  form 
of  action.  Upon  this  evidence,  admitted  without  objection, 
the  defendant  asked  the  court  to  instruct  the  jury,  ihat  it  was 
competent  for  them  to  consider  the  said  sum  of  $5,000,  with 
interest  from  the  death  of  said  /.  D.  MUchell,  as  a  debt  charge- 
able against  the  assets  of  said  /.  D,  MUchell,  in  the  hands  of 
defendant,  as  adm'r  d.  b,  n.,  but  the  court,  (Magruder,  C. 
J.,  and  Dorset,  A.  J.,)  refused  to  grant  this  instruction,  and 
the  defendant  excepted. 

2nd  Exception.  This  exception  was  taken  by  the  defend- 
ant, to  the  refusal  of  the  court  to  permit  him  to  read  a  power 
of  attorney,  executed  by  Juliana  Williamsoti  to  Charles  WU- 
liamsan,  to  execute  for  her  the  release,  and  said  release  exe- 
cuted in  pursuance  thereof,  referred  to  in  the  third  plea,  having 
first  proved  the  execution  of  said  power  of  attorney,  and  dso 
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of  the  release,  the  latter  being  proved  by  showing,  (hat  the  sig- 
nature of  Juliana  WiUiamson  was  in  the  handwriting  of  Charles 
WiUiamsoTiy  the  nominee  in  said  power  of  attorney. 

3rd  Exception.  The  defendant  to  sustain  the  plea  of  usuiy, 
offered  to  read  a  certified  short  copy  of  the  judgment  and  docket 
entries  in  the  case  of  the  plaintiffs,  as  executors  of  David  Wil- 
liamsorij  Sen.,  against  David  Williamson^  Jr.,  in  Harford 
county  court;  but  the  court,  on  motion  of  the  plaintiff's  coun- 
sel, rejected  the  evidence  so  offered,  and  defendant  excepted. 

The  verdict  was  for  the  plaintiffs  on  all  the  issues.  The 
defendant  moved  in  arrest  of  judgment,  because  the  proceed- 
ings were  wholly  irregular,  but  the  court  overruled  this  objec- 
tion, and  rendered  judgment  for  the  plaintiffs^  and  the  defendant 
appealed. 

The  cause  was  argued  before  Dorset^  C.  J.^  Chambers; 
Spence,  Martin  and  Frick,  J. 

By  Robert  J.  Brent  for  the  appellant^  and 
By  Causin  for  the  appellees. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

It  has  been  very  correctly  said  by  the  appellants^  counsel, 
that  the  confused  state  of  the  record  in  this  case,  makes  it  very 
difficult  to  ascertain  what  are  the  questions  properly  before  the 
court. 

We  will  express  an  opinion  on  such  points  as  we  suppose^ 
after  an  examination  of  the  record,  and  a  consideraUoa  of  the 
argument,  may  be  properly  regarded  before  us. 

The  motion  to  arrest  the  judgment  has  been  aigued  on  two 
grounds  :  first,  that  in  such  a  ca^e  as  this,  where  a  suit  is  insti- 
tnted  against  an  executor,  who  dies,  pendente  lUe,  after  uar 
filed,  when  the  administrator  d.  b.  n.,  c.  t.  a.  is  made  parly,  a 
new  nar  is  necessary.  The  act  of  1785,  chap.  80,  authorises 
the  court  to  order  new  pleadings  when  they  deem  it  necessary^ 
in  cases  where  representatives  are  made  parties;  but  it  is  by  no 
ineaDB  required^  in  all  cases;  and  in  this  would  have  b^en 
ptrfectly  uteleH. 
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The  second  ground  is,  that  the  court  gave  judgment  on  de- 
murrer, to  one  of  the  pleas,  for  plaintiflT,  which  was  aAerwards 
stricken  out;  and  that  no  further  action  was  had  in  reference 
to  the  plea.  This  is  a  mistake  on  the  part  of  the  counsel,  for 
the  record  shows  there  was  a  replication  to  that  plea,  and  it  fur- 
ther shows,  that  afterwards  the  defendant  had  leave  to  amend 
his  pleadings,  and  plead  anew  to  the  nar,  and  of  course  all  the 
previous  pleas  of  defendant,  and  the  replications  thereto  were 
withdrawn.  Indeed,  one  cause  of  the  confusion  prevailing  in 
this  record  arises  from  the  repetition,  lime  after  time,  of  the  same 
pleas  aAer  applications  to  amend  and  plead  de  novoj  which  ap- 
plication was  made  three  several  times.  When,  under  leave 
to  plead  de  novoj  new  pleas  are  filed^  those  before  io  a  cause 
are,  of  course,  withdrawn. 

The  first  exception  was  taken  to  the  refusal  of  the  court  to 
instruct  the  jury,  that  the  evidence  offered  tended  to  prove  a 
debt  of  $5000,  to  be  due  from  J.  B.  MUcheWa  estate.  We 
do  not  perceive  that  the  matter  alleged  in  the  plea  staling  that 
fact,  proved  any  legal  defence  or  a  bar  to  the  action.  The 
plaintiff  however  had  taken  issue  in  fact  upon  that  plea,  and 
so  far  as  the  evidence  offered  went,  it  was  precisely  in  confor- 
mity to  the  allegations  of  the  plea,  and  so  far  calculated  to 
prove  it.  When  a  party  takes  issue  in  fact  upon  an  allegation 
not  constituting  a  legal  bar  to  his  action ,  he  cannot  successfully 
ask  the  court  to  rule  out  testimony,  if  it  be  in  proof  of  such 
allegation.  The  devise  of  Francis  J.  MitcheU  to  /.  D. 
Mitchell  of  a  laige  real  estate,  and  the  direction  that  /.  D. 
MUchell  should  pay  his  sister  $5000,  certainly  created  a  debt. 
It  has  been  said  this  court  decided  it  was  a  lien  on  the  esmte 
devised  to  /.  D,  MUchelly  and  lost  or  merged  by  the  fact  that 
the  sister  before  the  payment  of  the  money,  became  entitled  by 
inheritance  from  /.  D.  Mitchell  to  the  land  charged,  2  C^Ul 
S30.  But  it  must  be  remembered  that,  although  by  the  will  it 
appears  to  have  been  a  charge  upon  the  real  estate  devised,  it 
was  not  for  that  reason  the  less  a  debt  due  by  /.  D.  Mitchell, 
and  the  facts  which  induced  diis  court  to  say  the  debt  meiged, 
wet«  not  in  thiseaose  replied  by  plaintiff  in  answer  to  the  plea^ 
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nor  given  in  evidence  to  take  away  the  force  of  the  proof 
offered  by  defendant.  We  can  only  regard  the  case  made  in 
the  plea  and  proof,  are  as  the  latter  v^as  in  conformity  to  (be 
plea,  we  must  say  the  court  should  have  admitted  it.  The 
question  raised  by  the  second  exception  seems  to  be,  whether 
the  defendant  could  read  to  the  jury  the  letter  of  attorney  from 
Juliana  WiUiamson,  one  of  the  plaintiffs,  to  Charka  A.  WU- 
liamaoHy  authorising  him  to  execute  the  release,  for  her  pro- 
portion of  the  debt  due  from  David  WilHamsony  and  the  re- 
lease executed  pursuant  to  said  letter  of  attorney,  the  due  exe- 
cution of  each  of  these  papers  having  been  first  proved.  To 
ascertain  the  propriety  of  reading  these  papers  to  the  jury,  it  is 
necessary  to  ascertain  whether  they  were  relevant  to  the  issue 
framed.  The  appellee^s  counsel  has  urged  that  the  release  re- 
lated to  another  debt,  but  it  will  be  found  that  it  is  so  set  forth 
in  the  plea  on  which  issue  is  taken.  It  is  also  objected  that 
its  legal  effect  is  not  to  discharge  the  debt  for  which  the  action 
is  brought;  but  if  that  is  the  case,  the  proper  course  would  have 
been  to  demur  to  the  plea,  and  not  to  deny  the  allegations. 
We  do  not  intend  to  intimate  that  the  facts  pleaded  amount  to 
a  legal  bar,  or  that  if  a  release  of  the  debt  sued  for  was  claimed, 
the  plea  correctly  brings  that  question  before  the  court.  A 
plea  should  not  set  forth  the  evidence,  and  deduce  argumenta- 
tively  therefrom  a  legal  conclusion,  but  if  the  particular  circuQa- 
stances  constituting  in  law  a  release  or  other  matter  of  defence^ 
are  thus  alleged,  and  the  adverse  party  takes  issue  on  these  al- 
legations, be  cannot  require  the  court  to  rule  out  testimony 
which  goes  to  prove  the  particular  allegations  in  the  plea. 

The  third  exception  was  taken  to  the  refusal  of  the  court  to 
admit  a  copy  of  the  docket  entries  from  the  clerk  of  Hatford 
county.  There  is  nothing  in  this  case  to  exempt  the  party 
who  desired  to  offer  proof  of  the  character  and  nature  of  the 
judgment  m  Harford couniyn  from  producing  the  usual  proof, 
a  full  copy  of  the  record.  The  act  of  1826,  ch.  247,  authori- 
ses the  clerk  to  make  up  his  full  record  from  his  docket  entries, 
and  minutes,  instead  of  resorting  to  the  record  or  transcripti 
which  before  that  act  was  required  to  be  made  of  eveiy  judg- 
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meat,  but  it  does  not  dispense  with  the  necessity  of  a  full  re. 
cord  as  evidence  of  a  judgment,  in  any  case  in  which,  before 
that  act|  a  full  record  was  necessary.  The  opinion  of  the  court 
below  is  therefore  affirmed  on  the  third,  and  reversed  on  the 
first  and  second  exceptions. 

JDBQMENT  REVERSED,   AND  PROCEDENDO. 


Hezekiaq  G.  Hatden  vs,  H.  D.  Burgh  and  wife,  et 

AL. — June  1850. 

A  father  purchaaed  land  and  paid  for  it  with  his  own  money,  but  had  the 
title  coDTOjed  to  his  son,  who  entered  into  posseeaion  and  disposed  of  it  as 
his  own  property.  Hbld  :  that  the  money  adyanced,  being  for  the  par- 
chase  of  land,  mast  be  treated  as  laud,  and  this  transaction  must  be  re- 
garded as  an  advancement  in  real  estate. 

With  the  real  estate  of  the  deceased,  when  and  how  he  has  disposed  of  it  to 
his  children,  the  orphans  court  has  no  concern  :  controversiee  with  regard 
to  real  estate,  must  be  settled  in  a  diiFerent  forum. 

The  position  that  the  distribution  of  realty  with  personalty  in  hotckpoU  ia  a 
legal  or  proper  subject  for  the  action  of  an  orphans  court,  is  not  sanction- 
ed by  authority. 

The  acts  of  Assembly,  from  which  the  orphans  courts  derive  their  powers, 
restrict  the  action  of  those  courts  in  cases  of  intestacy,  entirely  to  the  per- 
sonal assets ;  none  of  them  confer  any  jurisdiction  over  the  realty, 

The  provision  of  the  act  of  1798,  which  requires  the  settlement  or  portion 
advanced  in  the  lifetime  of  the  intestate,  to  be  brought  into  hotchpot^  can 
be  applied  only  to  a  case  of  total  intestacy. 

Appeal  from  the  orphans  court  of  Saint  Mary^a  county. 

The  appellees,  heirs  and  distributees  of  Peregrine  Hoyden,  de- 
ceased, filed  their  petition  in  the  orphans  court  of  Saint  Mary^8 
county,  on  the  6th  of  December,  1849,  charging  that  the  appel- 
lant, who  was  one  of  the  sons  and  distributees  of  the  deceased, 
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had  received  large  advancements  from  his  father  in  his  life 
time,  which  they  pray  may  be  deducted  from  his  distributive 
share  of  the  deceased's  personal  estate,  all  of  which  the  appel- 
lant  denied  by  his  answer. 

Testimony  was  then  taken,  by  which  it  was  proved  that  the 
intestate  purchased  a  tract  of  land  for  $1800,  and  paid  for  it 
with  his  own  money,  but  had  the  title  conveyed  to  his  son,  the 
appellant,  by  a  deed  from  the  parties  in  whom  the  legal  title 
was  vested,  dated  3rd  of  March  1832.  It  was  also  proved,  that 
in  1824,  his  father  gave  the  appellant  several  negro  slaves.  It 
was  further  proved,  that  the  father  gave  up  to  to  the  appellant, 
the  latter's  note,  which  he  held  for  $1000,  but  it  was  shown 
that  this  was  dode  by  the  father  in  consideration  of  valuable 
services  his  son  had  rendered  him.  A  will  of  said  Peregrine 
Hayden  was  also  exhibited,  executed  on  the  29ih  of  February, 
1848,  in  presence  of  two  witnesses,  confirming  freedom  to  cer- 
tain negroes  therein  named,  whom  he  devised  to  the  appellant, in 
trust,  to  receive  their  freedom  whenever  they  shall  determine  to 
emigrate  to  a  free  state  or  to  Liberia  ^  but  should  they  determine 
to  remain  in  this  State  under  existing  laws,  the  appellant  was 
still  to  hold  them  in  trust,  to  aid  them  in  their  support,  and  per- 
mit them  to  live  on  testator's  land  free  of  rent.  This  will  also 
states,  that  having  executed  a  deed  of  manumission  to  said 
slaves,  -^  it  is  my  wish,  in  the  event  of  the  said  deed  proving  in- 
adequate to  secure  their  freedom,  that  this  my  will  and  testa- 
ment may  take  effect  for  the  object  and  purpose  herein  declar- 
ed and  set  forth." 

Upon  this  testimony,  the  orphans  court  passed  a  decree  on 
the  21st  of  March,  1850,  that  the  appellant  should  be  chai^d 
with  the  value  of  the  negro  slaves  advanced  to  him  by  his 
father,  but  declined  to  make  any  allowance  on  account  of  the 
land,  for  want  of  jurisdiction,  and  rejected  the  charge  oa  ac- 
count of  the  notes.  From  this  decree  the  appellant  took  an 
appeal. 


The  cause  was  argued  before  Dorset,  C.  J.,  Magruder^ 
Martin  and  Frick,  J. 
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By  Thos.  S.  Alexander  for  the  appellant,  and 
By  Causin  for  the  appelles. 

Frick,  J.;  delivered  the  opinion  of  this  court. 

The  decision  of  the  question  submitted  in  this  case,  depends 
upon  the  construction  of  the  acts  of  Assembly  in  relation  to 
the  estates  of  deceased  persons,  and  the  powers  conferred  by 
them  upon  the  several  orphans  courts  of  the  State« 

The  intestate,  the  father  of  the  appellant,  in  his  lifeUme, 
bought  the  land  in  question  for  $1800.  By  his  consent  and 
direction,  the  deed  of  conveyance  was  made  to  the  son,  who 
passed  into  possession  of  the  land,  and  held  and  disposed  of  it 
afterwards  as  his  own  property.  The  entire  purchase  money 
was  paid  by  the  father.  The  proceedings  among  the  parties 
by  which  the  sale  was  perfected,  are  fully  detailed  in  the  record, 
and  recked  in  the  deed,  and  although  somewhat  complicated, 
indicate  that  the  course  adopted  was  to  avoid  a  circuity  of  deeds, 
and  to  secure  a  direct  conveyance  to  the  person  who  should  be 
entitled  to  receive  it.  It  is  sufficient  for  the  purpose  of  the 
present  inquiry,  that  the  father  bought  the  land  and  paid  the 
money,  but  the  son  received  the  title. 

It  has  been  urged  in  argument  that  the  transaction  should  be 
regarded  as  an  advance  of  money  on  the  part  of  the  intestate, 
and  to  the  extent  of  the  sum  advanced,  it  is  claimed  that  the 
amount  should  be  abated  from  the  appellant's  distributive  por- 
tion of  the  personal  estate.  So  to  regard  it,  would  obviate  all 
further  inquiry  and  the  appropriation  of  it  in  the  form  indica- 
ted, would  be  the  necessary  consequence.  But  our  conclusion 
from  the  facts  in  the  record  are  different,  and  requires  us  to 
pronounce  it  an  advancement  in  real  estate.  The  father  did 
not  advance  the  money  to  the  son  to  buy  the  land,  but  bought 
it  himself  from  Key,  the  grantor  in  the  deed.  But  the  land 
being  designed  for  the  son,  it  would  have  been  a  needless  and 
superfluous  act,  to  take  the  conveyance  to  himself  and  then 
convey  t(T  the  son.  Besides  there  were  other  preliminaries  in 
relation  to  a  previous  exchange  of  lands,  more  fully  explained 
m  the  record^  which  necessarily  precluded  the  execution  of  any 
11        V.9 
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conveyance.  These  being  adjusted  according  to  the  under- 
standing of  all  parlies,  the  conveyance,  as  the  simplest  mode  of 
carrying  out  the  design  of  the  intestate,  was  executed  directly 
to  the  beneficiary,  the  appellant.  From  him  no  other  or  addi- 
tional consideration  than  the  nominal  one  passed  to  the  gran- 
tor. Were  it  otherwise,  still  the  money  advanced  being  for  the 
purchase  of  land,  must,  in  such  case,  be  treated  as  land.  We 
entertain  no  doubt,  however,  that  it  was  the  manifest  design  of 
the  intestate  to  bestow  land  and  not  money.  That  the  title 
was  never  in  him,  and  was  made  to  pass  from  a  stranger  to  the 
grantee,  does  not  vary  the  legal  import  of  the  transaction.  It 
must  be  regarded  as  an  advancement  of  real  estate.  So  treat- 
ing it,  it  has  been  further  urged  in  argument,  that  there  is 
nothing  which  forbids  the  orphans  court  from  dealing  with  it, 
as  an  advancement  to  the  appellant,  and  abating  the  value 
from  his  distributive  share  of  the  personal  estate.  But  the  re* 
cent  decision  of  this  court  in  the  case  of  Patterson^s  heirs,  8 
CHUy  46,  decided  upon  the  eastern  shore,  precludes  all  further 
questions  on  this  point.  It  is  there  said,  that  ^' with  the  real 
estate  of  the  deceased,  when  and  how  he  has  disposed  of  it  to 
his  children,  the  orphans  court  have  no  concern.  Contro- 
versies with  regard  to  the  real  estate  must  be  settled  in  a  differ- 
ent /orttm."  Nor  does  the  decision  in  the  case  of  Tfie  Slate, 
use  of  WHsofiy  vs.  Jameson^  in  3  &.  ^  7.,  442,  cited  by  the 
counsel  for  the  appellees,  contravene  this  proposition.  That 
was  an  action  in  the  county  court  by  the  distributees,  upon  the 
bond  of  the  administrator,  in  which  it  was  attempted  to  set  off 
an  advancement  by  the  intestate  in  his  lifetime,  by  a  gift  of 
real  estate.  Although  it  is  intimated  there,  that  in  a  proper 
form  of  pleading  it  might  be  used  in  that  court  as  a  bar  to  the 
actian,  yet  it  is  announced  decidedly  by  the  court,  that  the 
proper  forum  for  relief  in  all  such  cases,  is  in  a  court  of  chan- 
cery, where  the  respective  rights  of  all  may  be  adjusted  agreea- 
ble to  the  rules  of  equity.  And  in  the  case  cited  from  6  jET. 
4*  J',  469,  WarfieU  vs.  Warfield,  no  reference  is  bsal  to  the 
personal  estate  of  the  intestate;  and  in  that  aspect  only^  eon- 
firms  the  position  that  the  true /onim  for  relief  against  an 
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lUleged  advancement  of  real  estate^  is  a  court  of  equity.  The 
assertion  thai  the  distribution  of  the  reality  with  the  personalty 
in  hoicbpoij  is  a  legal  or  proper  subject  for  the  action  of  an 
orphans  court,  is  not  supportable  by  these  cases,  nor  is  it  any 
where  sanctioned  by  authority.  The  several  acts  of  Assem- 
bly from  which  the  orphans  courts  derive  their  powers,  restrict 
the  action  of  those  courts  in  cases  of  intestacy,  entirely  to  the 
personal  assets.  Kone  of  them  confer  any  jurisdiction  over 
the  really. 

So  far  then  as  the  action  of  the  orphans  court  of  St.  Mary^s 
county  is  concerned  upon  this  branch  of  the  case  before  them, 
they  were  right  in  declining  to  act  upon  it.  But  there  is  also 
a  state  of  the  case  further  disclosed  in  the  record,  which  equal- 
ly forbids  their  treating  any  portion  of  the  personal  estate  as  an 
advancement.  The  act  of  1798,  which  requires  the  settlement 
or  portion  advanced  in  the  lifetime  of  the  intestate,  to  be  reck- 
oned in  the  surplus,  contemplates  in  the  judgment  of  this  court, 
a  total  intestacy.  And  however  meagre  the  provisions  of  the 
paper  may  be  which  is  produced  as  the  will  of  Peregrine 
Hayden,  k  must  nevertheless  be  construed  as  a  disposition  of  a 
portion  of  his  estate.  It  purports  to  give  or  to  conlSrm  the 
freedom  bestowed  upon  ceilain  slaves  by  a  deed  of  manumis- 
sion previously  executed  by  him,  and  which  this  will,  by  a 
trust  provision  in  it,  purports  to  secure  to  them  in  ^<  the  event  of 
the  deed  proving  inadequate  to  secure  it. "  It  contains  no  other 
disposition,  unless  the  contingency  upon  which  the  support  of 
these  negroes  is  there  required,  be  considered  a  charge  upon  his 
real  estate.  No  executor  is  named,  nor  is  reference  made  to 
any  other  property  which  he  owned  at  the  time.  And  if  a 
deed  of  manumission  had  been  produced  to  satisfy  the  court 
that  in  all  respects  it  was  adequate  to  secure  the  proposed  free- 
dom of  these  negroes,  we  should  hesitate  to  pronounce  it  a 
will,  in  view  of  the  act  of  Assembly.  In  that  event  it  could 
be  bat  an  asserted  control  over  property  with  which  he  had 
already  parted,  and  over  which  he  bad  no  testamentary  dispo- 
sition. But  in  the  absence  of  any  means  of  testing  this  alleg- 
ed manumission;  with  his  own  doubts  expressed  as  to  its  effica- 
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cy^  it  is  not  for  this  court  to  say  that  it  legally  divested  him  of 
all  property  in  these  slaves.  And  if  it  does  not,  this  will  is  a 
partial  disposition  of  his  property,  which  avoids  the  intestacy 
contemplated  by  the  act  of  1798.  By  that  act  the  surplus  is 
constituted  of  ike  whole  estate j  after  the  payment  of  debts  and 
the  advancement  chained  is  directed  to  be  reckoned  in  the  sur- 
plus. We  are  not  at  liberty  to  depart  from  the  express  pro- 
visions of  the  act  which  it  is  here  manifest  contemplates  a  total 
intestacy.  By  any  other  construction,  the  disposition  of  three- 
fourths  of  an  estate,  by  will,  would  still  leave  a  surplus,  in  com- 
mon acceptation,  and  every  such  case  of  a  residuum,  would 
constitute  an  intestacy.  But  the  provisions  of  the  act  can  only 
be  applied  to  a  case  of  total  intestacy.  And  the  will  before  us, 
for  the  reasons  slated,  being  operative,  and  constituting  a  par- 
tial disposition  of  property  by  the  testator,  we  are  compelled  to 
decide,  that  the  case  presented  to  the  court  below  was  not  witii- 
iD  the  act,  and  so  far  as  their  deciee  abates  any  portion  from 
the  appellant's  share  of  the  personal  estate,  we  are  bound  to 
reverse  it.     In  the  remainder  of  the  decree  we  concur. 

DECREE  REVERSED  AND  PROCEDENDO. 


Francis  U.  Smith  and  William  A.  Talbott,  vs.  James 
L.  L.  Donnell,  Ex'cr  of  Susan  Parker. — June  1850. 

A  testatrix  devised  bj  her  will,  the  rcsidaum  of  her  estate  to  her  nephews 
and  nieces,  "  share  and  share  alike.'*  Subsequent  to  the  execution  of  this 
will,  she  advanced  large  sums  of  money  to  one  of  the  residuary  legatees, 
who,  prior  to  the  death  of  the  testatrix,  received  the  benefit  of  the  insolvent 
laws,  and  his  permanent  trustee  was  duly  appointed.    Held  : 

That  in  paying  this  legacy,  the  executor  had  the  right  and  was  bound  to  dis. 
count  therefrom  the  loans  made  to  the  legatee  by  testatrix  subsequently  to 
the  daten>f  her  will,  and  this  balance  alone  passed  to  and  could  be  recov- 
ered by  the  tmetae  in  insolvency. 
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Under  the  fiAh  eeotion  of  the  act  of  1805,  ch.  110,  no  more  of  a  devise  or  be. 
queet  coald  be  obtained  bj  creditors,  than  coald  have  been  obtained  bj  them 
if  no  insolvent  discharge  had  intervened.  The  device  vested  not  in  the 
trtistee,  bat  remained  in  the  insolvent  debtor,  subject  to  the  race  of  dili. 
gence  on  the  part  of  his  creditors. 

The  second  section  of  the  act  of  1834,  ch.  293,  designed  to  accomplish  noth- 
ing  but  to  put  an  end  to  this  race  of  diligence  amongst  creditors,  by  trans, 
ferring  to  the  trustee  such  rights  as  would  otherwise  have  remained  in  the 
insolvent,  and  thus  secure  an  equal  distribution  of  his  property. 

Appeal  from  the  orphans  court  of  St.  Mary^s  county. 

Susan  Parker  died  in  1848,  leaving  a  w'^X,  executed  on 
the  27th  of  February,  1843,  by  which,  after  sundry  legacies, 
she  declared:  '<It  is  further  my  will  and  desire,  that  the  rest 
and  residue  of  ray  estate  and  property,  after  satisfying  said  gifts 
and  bequests  as  aforesaid,  shall  be  divided  among  such  of  my 
nephews  and  nieces,  the  children  of  my  brother  Isaac,  and  of 
my  deceased  brother  Charles,  and  sisters  Margaret  and  Sally, 
as  shall  be  living  at  the  time  of  my  death,  that  is  to  say,  to 
each  nephew  and  niece,  share  and  share  alike." 

On  the  I7th  of  September,  1849,  the  appellee,  her  executor, 
filed  a  petition  in  the  orphans  court,  stating  that  he  had  paid 
the  debts  and  had  a  balance  of  the  estate  in  his  hands  for  dis- 
tribution; that  Francis  H,  Smith,  one  of  the  residuary  lega- 
tees in  the  will,  was,  at  the  time  of  the  death  of  the  testatrix, 
indebted  to  her  for  money  advanced  from  time  to  time,  in  the 
sum  of  $8,CM)0.  That  subsequent  to  said  advances,  viz:  in 
January,  1846,  said  Smith  became  an  applicant  for  the  benefit 
of  the  insolvent  laws,  and  received  his  final  discharge  on  the 
21st  of  August,  1846,  and  that  William  A.  Talbott  was  ap- 
pointed his  permanent  trustee.  That  said  Smith  would  be 
entitled  to  about  $1,000,  as  his  distributive  share  of  said  per- 
sonal estate,  but  that  petitioner  is  advised  that  he  ought  not  to 
pay  over  any  part  of  this  sum  to  him,  but  that  the  same  should 
be  set  ofi*  against  an  equal  amount  due  by  him  as  aforesaid  to 
the  estate  of  said  Susan. 

The  answer  of  Smith  admits  the  facts  stated  in  the  petition, 
but  claims  to  have  been  discharged  from  his  debt  to  the  testa- 
trix^ under  his  application  for  the  benefit  of  the  insolvent  laws. 
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The  answer  of  Talbott  relies  upoo  the  same  defence  and 
claims^  that  he,  as  such  trustee;  is  entitled  to  receive  whatever 
portion  of  said  estate  Smith  may  be  found  entitled  to^and  that 
the  executor  cannot  apply  such  portion  to  the  payment  of  a 
debt,  which  said  Smith  is  not  in  any  way  bound  to  pay  or 
liable  for. 

The  orphans  court  was  of  opinion,  that  the  executor  ought 
not  to  pay  over  any  portion  of  said  estate  to  Smith  or  'to  Tal- 
bott, as  his  trustee,  until  the  debt  due  by  Smith  to  the  testa- 
trix shall  have  been  fully  satisfied  and  decreed  accordingly. 
Smith  and  Talbott  appealed. 

The  cause  was  aigued  before  Dorset,  C.  J.,  Magruder 
and  Frigk,  J. 

By  Talbott  for  the  appellants,  and 
By  Kemp  for  the  appellee. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

The  testatrix  in  this  case  made  her  will  in  1843,  and  after 
giving  a  few  legacies  to  other  persons,  gave  the  rest  and  residue 
of  her  estate  to  certain  of  her  nephews  and  nieces,  '^  share  and 
share  alike."  After  the  making  of  her  will,  and  before  the 
year  1846,  she  made  loans  of  sundry  sums  of  money  to  Frcai' 
ds  H.  Smithy  one  of  the  appellants,  and  ako  one  of  her 
nephews  and  residuary  legatees.  She  died  in  1848,  leaving 
her  will  in  full  force.  In  1846,  Frauds  H.  Smith  obtained 
the  benefit  of  the  insolvent  laws  of  Maryland,  and  William  A» 
Talbott  was  duly  appointed  his  permanent  trustee,  and  the  only 
question  we  are  called  on  to  decide  is,  shall  this  trustee  receive 
the  full  amount  of  the  legacy  to  the  insolvent,  without  any  de-: 
duction  therefrom  oi  the  loans  made  to  him  by  the  testatrix? 
But  for  the  insolvent  discharge  of  the  legatee,  there  cannot  be 
a  doubt,  either  upon  reason  or  authority,  that  the  executor  of 
the  testatrix,  upon  tlie  I^atee's  insolvency  in  point  of  foct, 
would  have  had  a  right,  in  paying  the  Iq[acy,  to  have  set  off 
therefrom  the  loans  to  the  legatee.    In  arriving  at  the  intention 
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of  the  testatrix  in  the  construction  of  her  will^  in  reference  to 
the  bequest  in  question^  we  are  bound  to  assume^  that  she  knew 
that  in  paying  (he  legacy  to  the  insolvent  legatee,  her  executor 
had  the  right,  and  was  in  duly  bound  to  discount  from  the 
legacy  any  loans  she  might  make  to  the  legatee,  subsequently 
to  the  date  of  her  will.  In  construing  her  will,  therefore^  we 
must  presume  it  to  have  been  her  intention,  at  the  time  of  its 
execution,  that  such  deduction,  if  an  occasion  for  it  arose, 
should  be  made.  Every  principle  of  natural  justice  and  reason 
would  rise  up  in  opposition  to  the  assertion  of  the  principle, 
that  an  assignee  of  this  l^acy  should  bold  it  dischaiged  from 
this  right  of  set  off.  Unlets  contravened  by  some  clear  and 
poative  provisions  of  law,  the  bounty  of  the  testatrix  must  be 
accepted  pursuant  to  her  apparent  intention,  as  collected  from 
the  face  of  the  will.  That  such  intention  would  not  be  vio- 
lated by  gratifying  the  claim  of  the  appellant,  credulity  itself 
cannoC  believe.  The  will,  in  the  most  explicit  terras,  declar- 
ing, that  the  ^^rest  and  residue"  of  the  estate  of  the  testatrix 
shall  be  divided  amongst  Uie  specified  nephews  and  nieces, 
'^to  each  share  and  share  alike."  According  to  the  principles 
eoDtended  for  by  the  appellants,  the  nephew,  Smithy  after  re- 
ceiving from  the  testatrix  in  her  lifetime  the  full  amount  of  his 
legacy,  is  again  to  receive  through  bis  trustee  the  same  amount, 
to  the  manifest  prejudice  of  his  co-legatees.  If  the  provisions 
of  the  will  itself  had  not  excluded  all  such  construction  of  the 
testatrix's  will,  the  nature  of  the  case  would,  unquestionably, 
do  so.  In  giving  this  legacy,  who  was  the  peculiar  object  of 
the  testator's  bounty  ?  The  legatee  himself.  Can  any  rational 
mind  be  induced  to  believe,  that  it  was  intended  thot  the  lega- 
tee, in  the  event  of  bis  receiving  and  enjoying  the  legacy, 
could  only  take  that  which  was  given  him  in  express  terms 
by  the  will,  but  if  his  legacy  were  transfen-ed  to  his  creditors, 
in  the  event  of  his  insolvency,  that  they,  notwithstanding  the 
legacy  had  been  previously  fully  satisfied  by  loans  made  to 
the  legatee  by  the  testatrix  in  her  lifetime,  should  receive  the 
enrire  amount  of  the  l^acy,  in  the  same  manner  as  if  no  pre- 
vious satisfection  of  it  had  ever  been  made  to  the  legatee? 
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And  from  what  fund  is  it  that  this  payment  to  the  creditors  is 
to  be  made?  Out  of  that  which  she  has  most  unequivocally 
given  to  her  co-residuary  legatees,  her  nephews  and  nieces. 
To  perpetmte  such  an  act  of  flagrant  injustice,  no  court  of  jus- 
tice could  be  induced  to  lend  its  sanction,  unless  controlled  by 
the  clearest  expression  of  the  legislative  intent,  evinced  by  the 
most  explicit  mandates  of  its  enactments.  Every  rational  pre- 
sumption ought  to  be  raised  against  the  existence  of  any  such 
design  in  the  legislature,  and  the  court  should  go  to  the  extreme 
verge  of  rational,  legitimate,  interpretation,  to  rescue  the  l^is- 
lature  from  the  imputation  of  such  a  design. 

Let  us  see,  then,  what  are  the  legislative  provisions  to  which 
this  extraordinary  operation  is  sought  to  be  attached.  The 
first  is,  that  in  the  fifth  section  of  the  act  of  1805,  chap.  110, 
which  provides,  ^^That  any  property  which  he,  (the  insolvent 
debtor,)  shall  hereafter  acquire  by  gift,  descent,  or  in  his  own 
right,  by  bequest,  devise,  or  in  any  course  of  distribution,  shall 
be  liable  to  the  payment  of  the  said  debts."  Under  this  act  of 
Assembly  it  is  conceded,  as  it  must  be,  that  no  more  of  such 
devise  or  bequest  could  have  been  reached  or  obtained  by  the 
creditors  of  the  insolvent,  than  would  have  been  obtainable  by 
them  had  no  such  insolvent  discharge  intervened.  That  the 
devise  or  bequest  vested  not  in  the  trustee,  but  remained  in  the 
insolvent  debtor,  subject  to  the  race  of  diligence  on  the  part  of 
his  creditors.  To  carry  out  the  design  of  our  insolvent  system, 
which  is  equality  of  distribution  of  the  efiects  of  the  insolvent 
amongst  all  his  creditors,  the  second  section  of  the  act  of  1834, 
chap.  293,  was  passed,  which  designed  to  accomplish  nothing, 
but  to  put  an  end  to  this  race  of  diligence  amongst  creditors, 
by  transferring  to  the  trustee  such  rights  as  would  otherwise 
have  remained  in  the  insolvent,  and  thus  secure  an  equal  dis- 
tribution of  his  property,  (not  the  property  of  other  persons,) 
amongst  all  his  creditors.  Sustain  the  doctrine  contended  for 
by  the  appellants,  and  although,  in  the  event  of  a  testator's 
death,  a  legatee,  insolvent  in  fact,  would  not  be  entitled  to 
receive  one  farthing  of  the  legacy  bequeathed  to  him;  yet,  if 
he  chance  to  have  been  discharged  under  our  insolvent  laws, 
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bis  trustee  would  have  a  right  to  compel  payment  to  him  of 
the  entire  amount  of  the  legacy  bequeathed  out  of  the  property 
of  the  testator^  given  by  his  will  to  his  other  legatees  or  distri- 
butees. That  it  was  the  design  of  the  legislature,  in  passing 
the  act  of  1 834^  (bus  to  violate  the  intention  of  the  testator  and 
commit  such  an  outrage  upon  the  rights  of  others,  contrary  to 
every  principle  of  reason,  justice  and  expediency,  cannot  be 
imputed  to  it,  if  its  enactment  be  susceptible  of  any  other  inter- 
pretation. That  the  legislature  designed  the  perpetration  of 
no  such  enormity,  is  apparent  from  its  language.  It  enacts, 
*'  that  in  all  cases  of  application,  that  shall  hereafter  be  made 
for  the  benefit  of  the  insolvent  laws,  under  the  act  to  which 
this  is  a  supplement,  or  any  of  the  supplements  thereto,  or  un- 
der the  act  passed  at  November  session  of  the  year  1805,  chap. 
110,  entitled,  'An  act  for  the  relief  of  sundry  insolvent  debtors,' 
or  any  of  the  supplements  thereto,  all  the  property  within  the 
intent  of  the  fifth  section  of  the  said  act,  passed  at  November 
session  of  the  year  1805,  chap.  110,  that  shall  be  acquired  by 
or  accrue  to  the  insolvent  debtor,  by  gift,  descent,  or  in  his 
own  right,  by  bequest,  devise,  or  in  any  course  of  distribution, 
shall  be  deemed  and  so  distributed,  and  applied  as  estate  of 
said  insolvent  debtor  for  the  benefit  of  his  creditors."  What 
was  acquired  by  or  did  accrue  to  the  insolvent  by  the  death  of 
the  testatrix,  under  the  fifth  section  of  the  act  of  1805,  chap. 
110?  The  balance,  if  any,  of  his  legacy  remaining  due  after 
deducting  therefrom  the  loans  made  to  him  by  the  testatrix. 
This  is  the  plain  and  obvious  import  of  the  second  section  of 
the  act  of  1834,  and  that  it  accords  with  the  design  of  the  leg- 
islature in  its  passage,  human  ingenuity  cannot  create  a  rational 
doubt.  The  doctrine,  that  in  chancery  equitable  set  ofis  will 
be  allowed,  where  reason  and  justice  require  it,  although  not 
authoiised  by  any  statutory  enactment,  is  so  fully  established,  as 
to  render  uimecessary  references  to  adjudications  on  the  subject. 
But,  if  they  are  desired,  they  may  be  found  in  Lindsay  vs. 
Jackson,  2  Paige y  68],  and  2  Wms.  an  Es'crs,  810,  811. 
The  decree  of  the  orphans  court  is  afiirmed  with  costs,  both 
in  this  court  and  in  the  court  below. 

12  v. 9  DECREK  AFFIRMED  WITH  COSTS. 
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Jeremiah  Townshend,  Adm'r  ad.  col.  op  John  Towns- 

HEND^  AND  ToBIAS  G.  ToWNSHEND  VS,  JoHN  B.  BrOOKE, 
one  of  THE  Exc'rS  NAMED  IN  THE  WILL  OF  JoHN  ToWNS- 

HEND. — Jwie  I860. 


Tbe  orphans  court  has  no  authority  to  direct  a  collector  pendente  liie^  to  pay 
a  sum  of  money  to  persons  named  as  executors  in  a  will,  to  be  appropri- 
ated as  fees  to  counsel  employed  to  resist  a  caceat,  interposed  before  the 
will  was  admitted  to  probate. 

The  orphans  courts  are  tribunals  confessedly  special  and  limited  in  their 
jurisdiction,  without  any  constructive  or  incidental  power,  and  can  exer- 
cise no  authority  whateTer,  not  expressly  given  by  law. 

Where  a  caveat  is  filed  after  the  will  is  admitted  to  probate,  and  letters  tes- 
tamentary granted  to  the  executors,  authority  in  the  orphans  court  to 
allow  such  executors  counsel  fees  to  resist  the  eatcat,  is  expressly  granted 
by  the  act  of  1798,  ch.  101,  sub-ch.  10,  sec.  2. 

Appeal  from  the  otphans  court  of  Prince  George* s  county. 

The  appeal  in  this  case  was  taken  from  an  order  of  the 
orphan's  court  of  Prince  George^s  county,  of  the  16lh  of 
November,  1849,  directing  Jeremiah  Tottmshendy  one  of  the 
appellants,  as  Administrator  ad  colligendum  of  the  estate  of 
John  Townshend y  deceased,  to  pay  to  the  appellee,  one  of  the 
executors  named  in  the  last  will  and  testament  of  the  deceas- 
ed, a  sum  of  money  for  payment  of  fees  to  counsel  for  the  trial 
of  certain  issues  framed  in  a  caveat^  against  the  admission  of 
said  will  to  probate.  The  only  question  raised  by  the  record, 
involves  the  authority  of  the  orphans  court  to  make  an  allow- 
ance to  executors  for  resisting  a  caveat  against  the  probate  of 
the  will  of  their  testator,  before  such  will  has  been  admitted  to 
probate.  Jeremiah  Townshend  was  also  one  of  the  execu- 
tors named  in  the  will,  and  Tobias  G.  Townshend  the  other 
appellant,  was  one  of  the  heirs  at  law  of  John  Townshend^ 
deceased. 

The  cause  was  argued  before  Dorse y,  C.  J.,  MagrudeB; 
Martin  and  Frick,  J. 

By  Causin  for  the  appellants,  and 

By  Thos.  S.  Alexander^  for  the  appellee. 
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Martin^  J.,  delivered  the  opiaion  of  this  court. 

By  the  20tb  section  of  the  15th  sub-chapter  of  the  testimen- 
tary  system  of  1798,  ch.  101 ,  the  orphans  courts  of  this  State 
are  inhibited  from  the  exercise  of  any  power  or  jurisdiction, 
not  expressly  given  by  legislative  enactment.  They  are  tribu- 
nals confessedly  special^  and  limited  in  their  jurisdiction, 
without  any  constructive  or  incidental  power,  and  were  so 
treated  and  considered  by  the  Court  of  Appeals  in  the  case  of 
Scott  vs.  Burck,  6  Har.  and  John.j  67,  and  BrofJess  vs. 
T/tompson,  2  Har.  and  Gilly  126.  In  the  last  case,  the 
court  said: 

**  The  orphans  courts  derive  their  powers  mostly  from  statu- 
tory provisions,  and  are  tribunals  limited  in  their  jurisdiction, 
unable  to  exercise  any  authority  wJiatever,  not  expresssly  given 
by  law." 

After  a  careful  examination  of  the  acts  of  Assembly,  bear- 
ing upon  the  powers  and  jurisdiction  of  the  orphans  courts,  we 
can  find  no  clause  or  provision  which  can  be  interpreted  as  con- 
ferring upon  those  tribunals,  authority  to  direct  a  collector /?^n- 
dente  lite^  to  pay  a  sura  of  money  to  the  persons  named  as  ex- 
ecutors, in  a  paper  purporting  to  be  a  last  will  and  testament, 
to  be  appropriated  as  fees  to  counsel  employed  to  resist  a  caveat 
interposed  before  the  jraper  in  controversy  was  admitted  to  pro- 
bate, and  consequently  before  letters  testamentary  were  com- 
mitted to  the  persons  named  therein  as  executors.  It  is  impos- 
sible, therefore,  to  do  otherwise  than  pronounce  the  order  of  the 
orphans  court  of  Prince  George^  s  county,  of  the  15th  of  Novem- 
ber, 1849,  to  be  inoperative  and  void  upon  the  ground  that  there 
was  an  absolute  want  of  power  in  that  court  to  pass  it.  The  court 
being  inhibited  from  the  exercise  of  any  incidental  or  construc- 
tive authority,  and  the  power  to  pass  an  order  like  that  of  the 
15th  of  November,  not  having  been  expressly  conferred. 

This  case  is  clearly  distinguishable  from  that  of  Compton  vs. 
Barnes f  4  CfiOy  65.  In  Oamptan  and  Barnes  the  caveat  was 
not  filed  until  after  the  will  of  John  Barnes  had  been  admitted 
to  probate,  and  letters  testamentary  granted  to  ^(he  execu- 
tors, in  whose  favor  the  order  of  the  orphans  court  was  passed. 
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Under  such  circumstaDces^  it  was  the  plain  and  imperative  duty 
of  the  executors  to  appear  to  the  caveat y  for  the  purpose  of  re- 
sisting it,  and  vindicating  the  will.  And  authority  in  the  or- 
phans court  to  pass  the  order  which  was  the  subject  of  contes- 
tation in  that  case,  was  expressly  granted  by  the  second  section 
of  the  10th  sub'Chap.  of  the  act  of  Assembly  1798,  ch.  101. 

ORDER  REVERSED  WITH  COSTS. 


Isaac  Webster,  and  others,  vs.  Gist  T.  Cockey,  and 

OTHERS. — June  1850. 

By  the  tme  conBtruotion  of  the  act  of  1837,  ch.  259,  sec.  3,  proTision  ii 
made  for  an  appeal  from  the  decinooB  of  the  eommiifionen  of  Baltimore 
coanty,  in  regard  to  the  opening  and  shutting  up  of  public  roads  in  aaid 
county,  to  Baltimore  county  court,  but  no  appeal  liee,  to  this  court  from 
the  decisions  of  said  county  court  in  such  cases. 

If  no  right  of  appeal  were  conferred  on  the  county  court  in  such  eases,  its 
judgments  unwarrantably  pronounced  on  the  subject,  might  by  appeal  be 
reviewed  and  reversed  in  this  court. 

From  a  special  limited  jurisdiction  no  appeal  will  lie,  unless  specially  provi- 
ded by  legislative  enactment. 

Appeal  from  Baltimore  county  court. 

Upon  the  petition  of  the  appellees,  the  commissioner?  of 
Baltimore  county,  acting  under  the  act  of  1825,  ch.  219,  ap- 
pointed special  commissioners,  to  adjudge  and  determine  whether 
a  certain  road  in  said  county,  leading  from  ^^Hunter^s  mill  to 
the  York  turnpike  near  Webster^ s  mill,"  should  not  be  shut, 
and  to  report  their  proceedings.  These  commissioners  thus  ap- 
pointed made  return,  that  in  their  opinion  public  convenience 
required  that  said  road  should  be  shut.  The  appellants  there- 
upon filed  objections  which  the  county  commissioners  sustained, 
and  rejected  the  return.     The  appellees  then  appealed  to  Bai- 
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timore  county  court.  The  appellants  then  moved  said  county 
court  to  dismiss  the  appeal,  upon  the  ground  that  an  appeal  in 
such  case  is  unauthorised  by  law,  there  being  no  act  of  Assem- 
bly providing  for  an  appeal  in  such  case,  but  the  court  over- 
ruled this  motion,  and  ordered  a  jury  to  try  the  questions  pre- 
sented by  said  appeal.  The  verdict  of  the  jury  was,  that  the 
objections  to  the  return  of  the  special  commissioners^  ought  not 
to  be  sustained,  and  that  public  convenience  required  said  road 
to  be  closed.  Upon  this  verdict  the  court  passed  judgment  re- 
versing the  judgment  of  the  county  commissioners,  and  direct- 
ing the  road  to  be  closed.  From  this  judgment  the  appellants 
prayed  an  appeal  to  this  court.  Motion  to  dismiss  the  appeal. 
The  cause  was  argued  before  Dorsey,  C.  J.^  Chambers, 
Spence,  Maortjder,  Martin  and  Frick,  J. 

By  Webster  and  Mayer,  for  the  appellants,  and 
By  £iLBotJRN  and  Nelson^  for  the  apppellees. 

Dorsey,  C.  J.,  delivered  iVk  opinion  of  this  court. 

The  jurisdiction  conferred  by  the  General  Assembly  of  Mary- 
land^ on  the  commissioners  of  Baltimore  county^  in  regard  (o 
the  opening  and  shutting  up  of  public  roads  is  a  special  limited 
jurisdiction;  and  from  their  decisions  upon  the  subject,  no  ap- 
peal will  lie  to  the  county  court  unless  provided  for  by  legisla- 
tive enactment.  If  such  right  of  appeal  from  the  proceedings 
of  the  commissioners  be  given  by  the  legislature  to  the  county 
court,  its  judgments  thereon  cannot  be  reviewed  on  appeal  to 
this  court,  unless  the  latter  right  of  appeal  be  in  like  manner 
given.  But  if  no  such  right  of  appeal  be  conferred  on  the 
county  court,  then  its  judgments  unwarrantably  pronounced 
on  the  subject,  may  by  appeal  be  reviewed  and  reversed  in  this 
court.  In  deciding  therefore  on  the  motion  to  dismiss  the  ap- 
peal before  us,  our  inquiries  are  confined  to  two  facts;  to  wit: 
has  the  legislature  vested  in  the  county  court  an  appellate  power 
over  the  proceedings  of  the  commissioners,  in  opening  and 
shutting  up  public  roads  in  Baltimore  county,  and  from  the  ex- 
ercise of  such  appellate  powers  given  to  the  county  court,  has 
the  legislature  given  a  right  of  appeal  to  this  tribunal?    For 
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the  transfer  of  the  latter  power,  or  right  of  appeal  no  legisla- 
tive sanction  has  been  found.  Our  labors  are  then  narrowed 
down  to  the  simple  question,  has  the  county  court  been  clothed 
with  the  above  mentioned  appellate  authority?  For  such  an 
appeal  the  2nd  section  of  the  act  of  1837,  ch.  269,  according 
to  its  true  construction,  we  think,  has  made  provision.  The 
act  of  1825,  ch.  219,  confers  on  the  levy  court  of  Baltimore 
county,  (whose  powers  by  the  act  of  1826,  ch.  217,  are  trans- 
ferred to  the  commissioners  of  Baltimore  county,)  the  authori- 
ty of  opening,  straightening,  widening,  altering,  amending  or 
shutting  up,  public  roads  in  that  county.  The  first  section  of 
the  act  of  1837,  ch.  259,  enacts,  that  in  all  cases  of  dispute  be- 
tween contending  parties  in  regard  to  the  opening  of  roads, 
^^the  commissioners  are  authorised  to  issue  subpoenas  for  wit- 
nesses, &c.,  and  the  second  section  enacts,  ^'that  in  all  cases,  as 
before  mentioned,  each  party  shall  have  the  right  of  appeal  to 
Baltimore  county  court."  On  the  part  of  the  appellants  it  is 
insisted,  that  the  power  of  summoning  witnesses,  &c.,  is  to  be 
construed  strictly,  and  is  confined  to  ^ ^contending  parties,"  as  to 
^^opening  roads,"  and  does  not  embrace  contending  parties  as 
to  shutting  up  roads.  Such  a  restricted  interpretation  of  the  act 
of  1837,  renders  it  no  adequate  remedy  for  the  grievance  which 
induced  its  passage,  and  is  not  in  accordance  with  the  legisla- 
tive intent.  The  design  of  the  enactment  was  to  confer  the 
powers  given  to  every  case  of  "contending  parties,"  in  rela- 
tion to  every  species  of  authority  over  public  roads,  the  exer- 
cise of  which  was  warranted  by  the  act  of  1825.  With  almost 
as  much  propriety  might  it  be  insisted,  that  the  act  of  1837, 
did  not  embrace  cases  of  contests  about  straightening  or  widen- 
ing, or  altering  or  amending  public  roads,  or  the  damages  award- 
ed in  relation  thereto. 

Assuming  the  existence  of  the  appellate  power  exerted  by 
the  county  court  in  this  case,  for  the  correction  of  any  errors  or 
irregularities  in  its  proceedings  under  the  same,  no  appeal  lies 
to  this  court.  See  the  cases  of  the  Wilmington  and  Susqw. 
hanna  Rail  Road  Company  vs.  Joseph  Condony  8  Gill  and 
Johns.  443.      The  Savage  Manufacturing    Company  vs. 
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Henry  H.    Omngs,  3  Gilly  497;  and  Amos  A.    Williams  vs. 
George  H,  Williams j  Trusleey  ^c,  6  Gilly  84. 
The  appeal  id  this  case^  to  this  courts  is  dismissed. 

APPEAL  DISMISSED. 


Francis  J.  Brummett,  dse  of  Robert  S.  Reeder,  Trus- 
tee OF  Francis  J.  Brummett,  vs»  Catharine  Golden 
AND  George  Brent,  Admr's  of  Wm.  B.  Golden. — June 
1850. 

The  acta  of  Asaembly  of  this  state  authorise  the  maintenance  of  an  action  of 
trover  against  administrators  for  an  alleged  conversion  by  their  intestate. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  trover^  instituted  by  Francis  J. 
Brummetiy  the  appellant^  against  the  appellees,  as  admr's  of 
William  P.  Golden^  deceased,  to  recover  the  value  of  two 
bonds^  the  property  of  the  plaintiff,  which  the  declaration  al- 
leged bad  been  converted  by  the  intestate  in  his  lifetime.  The 
defendants,  the  administrators,  filed  a  general  demurrer,  which 
the  county  court  sustained,  and  the  plaintiff  appealed. 

The  cause  was  argued  before  Dorsey,  C  J.,  Spence, 
Magruder,  Martin  and  Frick,  J. 

Rbeder,  for  the  appellant,  contended  that  the  action  could 
be  maintained: 

1st.  That  it  can  be  maintained  for  the  value  of  a  bond.  See 
Kent  vs.  Somervell,  7  G.  ^  J,  265.  See,  also.  Smith  vs. 
Robertson^ s  Executors y  41/.  4^  /.,  30. 

2Dd.  That  an  action  of  trover  can  be  maintained  against 
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the  administrators  or  an  intestate^  for  a  finding  and  conversion 
by  an  intestate  in  his  lifetime.  See  section  the  5th  of  the  act 
of  1798^  ch.  101  >  sub-ch.  8,  where  they  are  liable  to  be  sued, 
and  have  power  to  sue  in  all  cases,  except  slander  and  torts  to 
the  person.  It  lies  against  executors.  See  Decrow  vs.  Moore, 
1  Hayw.y  21.  See  also,  Clarke  vs.  Kenon,  1  Hayw.,  308. 
Avery  vs.  Moore^  same  vol.  362.  These  references  may  be 
found  in  MetcaJf  and  Perkins^  Digest,  583. 

3rd.  It  is  needless  to  refer  to  authority  to  show  that  there  can 
be  an  amendment  from  trover  to  assumpsit,  and  a  procedendo 
would  enable  the  plaintiff  so  to  amend;  if  the  present  action 
could  not  be  maintained. 

Geo.  Brent  for  the  appellees. 

The  point  preseoted  upon  demurrer  in  this  case,  is  whether 
or  not  trover  can  be  maintained  against  the  defendants  for  an 
alleged  conversion  by  their  intestate. 

That  it  cannot  at  common  law,  I  think  is  clear.  Where 
the  declaration  imputes  a  tort  done  to  the  person  or  property  of 
another,  and  the  plea  must  be  "  not  guilty," — ^the  rule  is  ^^  actio 
moritur  cum  persona. ^^  2  Sanders^  Plead.  4*  -Ev.,  886. 
Carter  vs.  Fosset,  Cro.  Car.,  540.  Perkinsonvs.  Gilford,  I 
Ld.  Raym.,  433.  Wheatleyvs.  Lane,  1  Saund.  Rep.,  216, 
and  note  (1 J  in  the  5th  Am^r.  Edition. 

Is  this  rule  changed  by  the  5th  sec.  of  1798^  ch.  101,  sub- 
ch.  8. 

I  have  been  unable  to  find  any  decision  in  Maryland  upon 
the  point,  or  any  case  in  which  an  action  of  trover  has  been 
brought  against  an  administrator  for  a  conversion  by  his  intes- 
tate— and  I  believe  there  is  none. 

It  is  now  for  this  court  to  give  a  construction  of  this  part  of 
the  act.  It  does  not  seem  to  me  to  authorise  this  form  of  ac- 
tion in  this  case. 

I  submit  the  case  to  their  construction,  and  deem  it  needless 
to  trouble  them  with  my  particular  views. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

Before  the  act  of  1798,  ch.  101,  an  effort  had  been  made 
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to  prevent  any  action  from  atbating  by  the  death  of  either  party. 
The  act  of  1785,  ch.  80,  says  expreasly  that  Ho  action  shall 
abate  by  the  death  of  either  party,  and  attempted  to  provide 
for  the  continuance  of  such  suits  by  prescribing  the  process, 
which  is  to  be  issued,  in  order  to  make  proper  parties  to  the  suit. 
The  act  of  1798,  ch.  101,  sub-ch.  8.  sec.  5,  gives  to  executors 
and  administrators  full  power  to  commence  any  personal  action 
whatever  at  law  or  in  equity,  which  the  testator  or  intestate 
might  have  commenced,  except  actions  of  slander  or  injuries, 
or  torts  done  to  the  person,  and  makes  them  liable  to  be  sued 
in  any  court  of  law  or  equity,  in  any  action  except  as  afore- 
said, which  might  have  been  maintained  against  the  deceased. 
The  act  of  1801,  ch.  74,  sec.  38^  forbids  the  abatement  of 
several  actions  pending  at  the  time  of  the  death  of  either  of  the 
parties,  and  among  the  rest,  actions  of  trover. 

These  several  acts  of  Assembly  certainly  authorise  the  in- 
stitution of  this  action  of  trover  against  the  defendants,  as  ad- 
ministrators, for  the  alleged  conversion  by  their  intestate,  of 
the  instrument  of  writing  set  forth  in  the  declaration. 

Although  some  alterations  might  be  made  with  advantage  in 
the  declaration,  and  in  some  places  unnecessary  words  are 
to  be  found,  yet  we  do  not  think  that  a  general  demurrer  can 
be  sustained* 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


State  of  Maryland  vs.  Alexander  Milburn  and  others. 

June  1850. 

To  an  action  or  a  collector's  bond,  tho  defendants  pleaded  in  bar,  four  pleas, 
upon  three  of  which,  the  plaiotiflT  joined  issue,  but  demurred  to  the  second. 
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This  demurrer  the  court  sustained.  The  cause  was  then  tried  on  the  iisuee 
joined  on  the  other  pleas,  and  the  rerdict  and  judgment  were  for  defen- 
dants, and  the  plaintiff  appealed.  No  appeal  was  taken  by  defendants 
from  the  judgment  of  the  court  sustaining  the  plaintiff's  demurrer  to  the 
plea.  Helo  :  that  the  correctncBs  of  the  opinion  of  the  court  as  to  the 
raliditj  of  the  second  plea,  is  not  open  for  examination  on  this  appeal  by 
the  plaintiff. 

A  prayer,  that  if  the  jury  find  certain  enumerated  facts,  *'then  the  plaintiff 
is  not  entitled  to  recover,"  is  based,  not  on  the  pleadings,  but  on  the  proof, 
and  in  granting  the  instruction,  the  court  are  to  be  considered  as  placing 
their  opinion,  net  on  the  structure  of  the  pleadings,  but  on  the  broad 
ground  that  if  the  jury  find  tlie  facts  as  stated,  the  plaintiff  cannot  main- 
tain his  action. 

The  52nd  sec.  of  the  act  of  1841,  ch.  23,  does  not  prohibit  the  levying  of  the 
State  tax  at  any  other  period  than  that  at  which  the  county  tax  was  im- 
posed. This  section  is  imperative  only  so  far  as  to  prohibit  the  levy  of 
the  coanly  tax,  unless  the  State  assessment  be  first  provided  for,  and  thia 
may  be  done  either  before  or  at  the  time  of  the  levy  of  the  county  tax. 

The  15th  section  of  the  act  of  1843,  ch.  208,  is  applicable  only  to  the  mode 
in  which  the  State  and  county  taxes  are  to  be  collected,  and  in  this  respect 
alone,  repeals  the  52nd  section  of  the  act  of  1841,  ch.  23, 

Under  the  act  of  1841,  ch.  23,  as  it  now  stands,  an  assessment  by  the  local 
tribunals  for  county  or  city  purposes,  is  unauthorised  and  void,  unless  be. 
fore  or  at  the  time  of  levying  the  county  tax,  a  tax  for  the  State  bo  laid,  as 
required  by  the  acts  of  Assembly,  applicable  to  the  8ubject% 

Appeal  from  Saint  Mary^s  county  court. 

This  was  an  action  of  debty  instituted  by  the  State  upon  the 
bond  of  Alexander  Milburny  with  the  other  appellees  as  his  sure- 
ties,  as  the  collector  of  the  State  tax  iu  Saint  Mary^s  county^ 
for  the  year  1845.  The  bond  is  dated  26(h  of  April;  1845. 
At  the  trial;  but  one  exception  w^as  taken^  which;  with  the 
pleadings  in  the  case;  is  set  out  in  full  in  the  opinion  of  this 
court.  Judgment  was  rendered  for  the  defendants;  and  the 
plaintiff  appealed. 

The  cause  was  argued  before  DorsbT;  C.  J.,  MagrubeR; 
Mjlrtin  and  FricK;  J. 

RiOHARDSON;  Attorney  General;  and  Hilloway  for  the 
State;  contended: 
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First.  That  the  coromissioners  of  St.  Mary^s  county  had 
the  legal  power  and  authority  on  the  6th  of  May,  1846,  to  ap- 
point a  collector  of  State  tax  for  said  year;  that  the  act  of  1841, 
ch.  23,  and  its  supplements,  so  far  as  they  relate  to  the  ap- 
pointment of  collectors,  delegated  a  general  potoer  to  said  cmn- 
miasioners;  and  that  said  acts,  so  far  as  they  relate  to  the  time 
of  the  appointment  of  collectors,  are  directory,  not  imperative. 

Second.  That  said  commissioners  were  noirequired  by  law, 
at  the  time  they  met  for  the  purpose  of  imposing  a  tax  for  the 
use  of  said  county — to  impose  an  assessment  or  tax  for  the  use 
of  the  State; — because  there  was  no  time  fixed  by  law,  at 
which  said  county  tax  was  to  be  levied.  And  further,  because 
the  intention  of  the  legislature,  as  expressed  in  the  d2nd 
sec.  of  the  act  of  1841,  ch.  23,  in  directing  that  the  State  and 
county  tax  should  be  imposed  at  the  same  time,  was,  as  direct- 
ed by  said  section,  that  the  said  Stale  and  county  tax  should 
be  collected  at  the  same  time,  and  by  the  collector  appointed  to 
collect  the  county  tax;  and  under  the  same  bond;  that  the  col- 
lection of  said  State  and  county  tax  being  afterwards  severed 
by  the  15lh  sec.  of  the  act  of  1845,  ch.  208,  the  levying  of  the 
State  tax  any  time  by  said  commissioners,  was  legal.  That 
the  said  act  of  1841,  ch.  23,  and  its  supplements,  so  far  as 
they  relate  to  the  duty  of  said  commissioners  to  impose  a  tax 
for  the  use  of  the  Stale,  are  imperative;  but  so  far  as  said  acts 
relate  to  the  time  they  are  to  be  imposed,  they  are  directory. 

Third.  That  therefore,  the  third  and  additional  pleas  of  the 
appellees,  by  them  pleaded,  are  bad  in  substance; — and  there- 
fore no  defence  to  this  action,  and  that  the  issues  in  fact  joined 
thereon,  are  wholly  immaterial  issues,  and  that  the  court  in  in- 
structing the  jury  that  the  facts  offered  in  evidence,  if  they 
believe  them,  were  a  defence  to  the  action,  erred  in  point  of 
law. 

Fourth.  That  the  appellant  is  entitled  in  this  action  to  a 
judgment  non  ob^ante  veredicto. 

MsREDiTH  and  Cavsin,  for  the  appellees,  insisted  that  there 
was  no  error  in  the  instructions  of  the  court  excepted  to. 
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1st.  Because  the  evidence  coatained  therein  was  admitted 
without  objection  on  the  part  of  the  State^  and  was  pertinent  to 
the  issue  joined  on  the  4th  plea. 

2nd.  Because  the  State  having  elected  to  take  issue,  and  not 
to  demur  to  the  said  plea,  admitted  thereby,  that  the  matter  of 
said  plea,  was  matter  in  bar  of  the  action,  if  true,  and  the  in- 
struction, leaving  it  to  the  jury  to  find  the  facts,  conformed  to 
the  rights  of  the  jury  and  the  duty  of  the  court;  and  that  since 
the  act  of  1825,  ch.  117^  the  Court  of  Appeals  is  confined  to 
the  very  point  presented  to  the  court  below  under  the  pleadings 
and  evidence,  which  in  this  case,  as  the  appellees  conceive, 
was  the  legal  sufficiency  of  the  evidence  to  sustain  the  issues 
joined  on  the  4th  plea. 

3rd.  Because  the  facts  being  admitted  on  the  exception^  the 
commissioners  of  St,  Mary^B  county  made  no  legal  levy  of 
State  tax  for  the  year  1845,  under  the  act  of  1841,  ch.  23,  sec. 
62,  inasmuch  as  the  levy  pretended  to  be  made,  was  not  made, 
at  the  time  of  meeting  to  levy  the  county  tax,  as  required  by 
the  said  act. 

4th.  That  if  judgment  should  be  reversed,  no  procedendo 
should  issue,  because  the  matters  stated  on  the  2od  plea  furnish 
a  complete  bar  to  the  action  on  the  bond. 

Martin  J.,  delivered  the  opinion  of  this  court. 

In  this  case  an  action  was  instituted  in  Saint  Mary^s  county 
court,  upon  the  bond  of  Alexander  Milburn^  given  by  him 
and  his  sureties,  for  the  faithful  performance  of  his  duty  as  the 
collector  of  the  State  tax  in  that  county,  for  the  year  1845. 
To  this  bond  the  defendants  pleaded,  in  bar  of  the  plaintiff's 
right  to  recover,  four  pleas. 

1st.  Performance  by  Alexander  MUbum  of  the  conditiooa 
of  the  bond. 

2nd.  That  the  said  Alexander  MUbum  was  appointed  col- 
lector for  the  State  tax,  by  the  commissioners  of  Saint  Mary^s 
county,  on  the  6th  of  May  1845;  and  that,  on  the  same  day, 
the  said  commissioners  received  and  approved  of  the  said  bood^ 
and  not  before;  and  that  on  the  6th  of  Hay  1845,  the  said  com- 
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rotssioners  had  no  legal  power  or  authority  to  appoint  the  said 
edlector.  ^ 

3rd.  That  (he  said  commissioners  failed  and  omitted  to 
make  a  l^al  levy  of  the  State  tax,  for  the  year  1845. 

4th.  That  the  said  commissioners  did  not,  at  the  time  of 
meeting  for  the  purpose  of  levying  taxes  for  the  use  of  the  said 
county,  for  the  year  1845,  impose  an  assessment  or  tax  for  the 
use  of  the  State,  as  by  law  they  were  required  to  do. 

To  the  first  third  and  fourth  pleas,  the  plaintiff  replied,  by 
way  of  traverse,  and  entered  a  general  demurrer  to  the  second 
plea,  in  which  the  defendants  joined.  Upon  this  demurrer 
jddgment  was  rendered  by  the  court  in  favor  of  the  plaintiff. 
No  appeal  was  taken  by  the  defendants  from  this  judgment  of 
the  court,  and  the  correctness  of  the  opinion  of  the  court,  witli 
respect  to  the  validity  of  the  second  plea,  is  therefore  not  open 
for  examination  on  this  appeal.  The  case  was  tried  before  the 
jury  upon  the  issues  joined,  upon  the  first,  third  and  fourth 
pleas.  We  find  in  the  bill  of  exception  the  following  state 
ment.  ''The  plaintiff  to  support  the  issues  upon  her  part 
joined,  read  to  the  jury,  for  the  purpose  of  proving  the  time  of 
levy  of  the  State  tax  for  1845,  the  minutes  of  proceedings  of 
the  commissioners  of  Saint  Mary^s  county,  of  May  6lh  1845, 
the  witness,  George  Spalding,  having  proved  that  he  made 
the  said  minutes  as  clerk  of  the  commissioners,  and  regarded 
them  as  the  proceedings  of  the  court.  The  defendants  then, 
to  support  the  issues  upon  their  part  joined,  proved  by  the  wit- 
ness, Spaldingy  that  the  said  commissioners  met  for  the  pur- 
pose of  levying  the  State  tax  for  Saint  Mary^s  county,  on  the 
5th  of  May  1845,  and  for  no  other  purpose;  and  by  the  said 
witness,  and  by  the  minutes  before  mentioned,  that  they  did  on 
the  6th  of  May  1845,  levy  the  tax  for  the  use  of  the  State,  for 
the  year  1845;  and  did  order  the  tax  list  to  be  delivered  to  Al- 
exander AtiUmm,  a  collector,  which  was  done;  they  further 
proved  by  the  said  George  J,  Spalding  j  ibat  the  said  com  mis* 
sioners  did  not  assemble  or  meet  for  the  purpose  of  levying  the 
taxes  for  the  use  of  Saint  Mary^s  county,  for  the  year  1845, 
until  the  fourth  of  August  1845,  as  had  been  the  constant  prac- 
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tice^  when  they  met  at  Leonardttywriy  for  the  first  time,  for 
that  purpose,  and  on  that  day  completed  and  made  the  levy  of 
tax  for  county  purposes,  upon  the  asseasment  of  taxable  proper- 
ty in  the  said  county,  corrected  up  to  that  day;  they  further 
proved  by  the  tax  books,  and  by  the  said  Spalding,  that  the 
basis  of  State  taxation  and  county  taxation  was  different  for 
that  year,  in  consequence  of  changes  of  property  between  the 
said  6th  of  May  and  the  said  4th  of  August  1S45." 

It  appears  from  (he  record,  that  at  this  stage  of  the  cause, 
and  in  this  condition  of  the  evidence.,  tlie  defendants  prayed 
the  court  to  instruct  the  jury,  that  if  they  found  these  facts  as 
slated,  then  the  plaintiff  was  not  entitled  to  recover.  This 
prayer  was  granted,  and  the  plaintiff  excepted.  The  prayer 
and  the  instruction  are  of  the  most  general  character;  based, 
not  on  the  pleadings,  but  upon  the  proof;  and  in  granting  the 
instruction,  the  court  are  to  be  considered  as  placing  their  opin- 
ion, not  upon  the  structure  of  the  pleadings,  but  on  the  broad 
ground,  that  if  the  jury  found  the  facts  as  stated  in  the  testi- 
mony, that  the  levy  of  the  State  and  county  tax  was  made  at 
different  periods,  that  the  tax  in  question  was  illegally  imposed, 
and  that  consequently  there  had  been  no  such  violation  of  the 
collector's  bond  as  would  authorise  this  action.  The  cases  of 
Laopard  vs.  The  Chesapeake  and  Ohio  Canal  Company ,  Isi 
Grill,  222 'y  and  Stockton  vs,  Frey,  4  Gillj  406;  are  conclusive 
upon  this  point  of  practice.  And  the  single  question  presentefl 
by  the  record,  for  the  revision  of  this  court,  is  that  which  re- 
lates to  the  ruling  of  the  court  below,  with  reference  to  the  le- 
gality of  this  assessment,  an  exceedingly  narrow  and  limited 
question,  depending  entirely  upon  the  true  construction  of  the 
52nd  section  of  the  act  of  Assembly,  1841,  ch.  23. 

The  52nd  section  of  the  act  of  1841,  ch.  23,  declares: 
^^That  it  shall  be  the  duty  of  the  levy  courts  or  commissioners 
of  the  several  counties,  and  of  Howard  district,  and  of  th« 
mayor  and  city  council  of  Baltimore y  at  the  time  of  meeting 
for  the  purpose  of  laying  taxes  for  the  use  of  their  respective 
counties,  district,  or  city,  in  the  year  eighteen  hundred  and 
forty-two,  and  annually  (hereafter,  to  impose  an  assessment  or 
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tax  for  the  use  of  the  State,  of  twenty  cents,  or  one-fifth  of  one 
per  centum  on  every  dollar's  worth  of  assessable  property  within 
their  respective  jurisdictions,  according  to  the  corrected  value 
thereof,  with  a  commission  thereon,  at  the  rates  hereinbefore 
provided,  for  the  use  of  the  collector  or  collectors;  which  said 
assessment  shall  be  collected  by  the  collector  or  collectors,  ap- 
pointed for  the  collection  of  the  taxes  imposed  for  the  use  of 
the  said  counties,  district  and  city,  respectively,  and  at  the  same 
time  and  in  the  same  manner."  And  the  counsel  for  the  ap- 
pellees have  contended,  that  this  section  of  the  act  of  1841,  is 
lo  be  considered  as  imperative  in  its  character,  and  prohibited 
the  commissioners  from  levying  the  State  tax,  at  any  other  pe- 
riod than  at  the  meeting  at  which  the  tax  was  imposed  for  the 
purposes  of  the  county.  This  construction  of  the  act  of  Assem- 
bly, we  think,  cannot  be  maintained.  The  act  was  passed  to 
provide  a  tax  to  pay  the  debts  of  the  State.  The  levy  courts 
or  county  commissioners  were  selected  by  the  State  as  her 
agents  to  impose  this  tax,  although  the  State  had  certainly  no 
immediate  or  direct  interest  in  the  imposition  of  the  local  assess- 
ments. The  object  to  be  accomplished  was  the  execution  of 
this  revenue  law,  upon  the  successful  operation  of  which  de- 
pended the  ability  of  the  State  to  pay  her  debts,  to  comply 
with  her  engagements,  and  to  preserve,  unimpaired  and  unsul- 
lied, the  public  faith  and  credit.  And  it  is  very  apparent,  we 
think,  from  the  various  clauses  in  this  act,  as  well  as  the  acts  of 
1842,  ch.  269,  and  1843,  ch.  208,  referred  to  by  the  counsel 
for  the  appellant,  as  illustrative  of  the  intention  of  the  legisla- 
ture, from  the  peculiar  circumstances,  under  the  influence  of 
which  this  revenue  statute  was  produced,  and  from  the  history 
of  the  times  in  which  it  was  passed,  that  the  particular  pro- 
vision under  consideration,  was  introduced  as  a  means  of  se- 
caring  the  certain  imposition  of  the  State  assessment,  by  mak- 
ing the  county  assessment  dependent  upon  it,  and  by  prohibit- 
ing the  local  authorities  from  laying  a  tax  for  county  purposes, 
except  upon  the  condition  that  they  performed  their  duty  to  the 
State,  by  imposing  the  State  tax  as  required  by  the  act  of  1841. 
In  this  sense,  and  to  this  extent,  the  provision  in  question  is  to 
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be  treated  as  imperative.  But  the  object  to  be  attained  was 
the  levy  of  the  State  assessmeDt.  If  this  was  done,  either  be- 
fore or  at  the  time  of  meeting  for  the  imposition  of  the  local 
tax,  the  purpose  of  the  Legislature  was  accomplished;  and 
with  the  condition  that  {he  county  tax  was  not  to  be  ifl^posed, 
unless  the  State  assessment  was  provided  for^  the  time  at  which 
the  State  assessment  might  be  laid,  was  committed  to  the  dis- 
cretion of  the  levy  courts,  or  the  commissioners  designated  as 
the  agents  by  whom  the  tax  was  to  be  levied.  It  is  also  proper 
to  announce,  that  we  consider  the  16th  section  of  the  act  of 
1843,  ch.  208,  as  applicable  only  to  the  mode  in  which  the 
State  and  county  taxes  are  to  be  collected;  and  that  in  this  re- 
spect alone  is  the  62nd  section  of  the  act  of  1841,  ch.  23,  re- 
peal*ed  by  the  15th  section  of  the  act  of  1843.  And  that  as 
the  law  stood  under  the  act  of  1841,  ch.  23,  and  as  it  now 
stands,  an  assessment  by  the  local  tribunals  for  the  county  or 
city  purposes,  would  be  treated  as  unauthorised  and  void,  un- 
less before,  or  at  the  time  of  levying  the  county  tax,  a  tax  for 
the  State  was  laid,  as  required  by  the  acts  of  Assembly  appli- 
cable to  this  subject. 

It  follows  from  the  views  we  have  thus  expressed^  that  there 
was  error  in  the  ruling  of  the  court  below,  and  that  the  judg- 
ment must  be  reversed.  The  construction  we  have  placed 
upon  the  52nd  section  of  the  act  of  1841,  has  rendered  it  un- 
necessary to  examine  many  of  the  points  raised  by  the  counsel 
in  the  aigument  of  this  cause,  and  discussed  by  them  with 
great  ability. 

JUDGMENT  REVERSED  AND  PROCEDENDO. 
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State  of  Maryi:«4nd  vs.  Alexander  Milburn  and  others. 

June  1860. 

It  n  a  geaerel  rale  in  the  interpretation  of  legisUtiye  aote,  not  to  conttrue 
them  to  embrace  the  sovereign  power  of  goyernmentt  unless  expressly 
named  or  incladed  by  necessary  implication. 

The  general  words  of  a  statute  ought  not  to  include  the  goyemment,  or  affect 
its  rights,  unless  the  construction  be  clear  and  indisputable  upon  the  text 
of  the  act. 

In  constnuDg  statatee,  the  real  intent,  when  aeoertained,  will  always  prevsil 
ai^et  the  literal  sdnse  of  the  terras.  If  the  words  do  not  exclude  doubt,  the 
intention  is  to  be  collected  from  the  occasion  snd  necessity  of  the  law. 

It  was  not  the  intent  of  the  legislature,  by  the  act  of  1845,  ch.  193,  to  ayoid 
bonds,  giwn  dtttctly  to  th€  State,  unless  they  were  stamped,  and  the  State 
may  maintain  an  action  on  such  a  bond,  although  it  be  not  on  stamped 
piper. 

Appeal  from  jSS^.  Mary^s  county  court. 

In  this  case  an  -action  of  debt  was  instituted  by  the  Slate 
upon  the  bond  of  Alexander  MiBnumy  (given  by  him  and  his 
sureties,  the  other  appellees,)  as  collector  of  the  State  tax  in 
fiSf.  Mary^s  county  for  the  year  1846.  The  bond  is  dated  the 
29th  of  April;  1846,  and  recites,  that  said  Milbvm  had  been 
appointed  collector  of  the  State  tax  in  said  county  for  the  year 
1846,  by  the  commissioners  of  said  county,  and  is  conditioned 
for  the  faithful  performance  of  his  duties  as  such  collector. 
Upon  this  bond  was  the  following  endorsement : 

''  May  4th,  1 845.  The  commissioners  of  Si.  Mary^s county 
approve  of  the  within  bond  and  securities,  and  order  the  same 
to  be  recorded.  Geo,  J.  Spalding y  cl'k."  Also  the  endorse- 
ment of  the  recording  on  the  5th  of  May,  1846. 

The  defendants  craved  oyer  and  pleaded : 

ist.  Performance,  by  the  said  Alexander  MUbumy  of  the 
conditions  in  said  bond. 

2nd.  That  said  bond  was  not  signed,  sealed,  delivered  and 
approved,  until  the  4th  of  May,  1846,  and  that  (he  paper  on 
which  said  bond  was  written,  was  not  at  the  time  of  its  said 
execution,  delivery  and  approval,  nor  has  been  since  that  time, 
duly  stamped,  as  required  by  law. 
14        v.9 
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3rd.  That  at  the  time  the  said  Alexander  Milbum  was  ap- 
pointed^ by  the  commissioners  of  St.  Mary^s  county,  the  col- 
lector of  the  Stale  lax  for  the  year  1846,  to  wit,  on  the  4th  of 
May,  1846,  the  said  commissioners  had  no  legal  power  or  au- 
thority to  make  said  appointment. 

4th.  That  said  commissioners  failed  and  omitted  to  make  a 
legal  levy  of  the  Slate  tax  for  the  year  1846  in  said  county. 

6lh.  That  at  the  time  said  obligors  respectively  signed  their 
names  to  said  bond,  said  bond  was  in  blank  as  to  date,  and 
was  signed  in  blank  by  the  said  obligors,  at  different  times  and 
places,  and  that  the  date  in  said  bond  was  subsequently  written 
there  by  a  third  party,  without  their  knowledge  and  consent. 

6th.  That  until  the  said  4th  of  May  1846,  the  said  bond  was 
never  delivered,  but  until  that  period  was  an  escrow;  and  that 
on  the  said  day  of  its  delivery,  the  said  commissioners  had  no 
legal  power  to  approve  the  same. 

7th.  That  the  said  commissioners  did  not,  at  the  time  they 
met,  for  the  purpose  of  levying  taxes  for  the  use  of  said  county 
for  the  year  1846,  impose  an  assessment  or  tax  for  the  use  of 
the  State. 

The  State  replied  by  way  of  traverse  to  the  1st,  4th  and  7th 
pleas,  and  on  these  pleas  issues  were  joined.  To  the  2nd, 
3rd,  5th  and  6th  pleas,  the  State  entered  a  general  demurrer, 
to  which  there  was  a  joinder  by  the  defendants. 

The  court  sustained  the  demurrer  to  the  3rd,  6th  and  6th 
pleas,  but  overruled  the  demurrer  to  the  2nd  plea,  and  gave 
judgment  for  the  defendants,  from  which  the  State  appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spence, 
Magruder,  Martin  and  Frick,  J. 

Richardson,  attorney  general,  and  Hilloway  for  the 
State,  contended : 

That  bonds  executed  to  the  State  by  the  collectors  of  the 
State  tax,  are  not  required  to  be  stamped  under  the  act  of  1845, 
chap.  193;  that  it  was  not  the  intention  of  the  legislature,  in 
passing  said  act,  to  require  a  stamp  on  bonds  executed  directly 
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to  the  State^  and  which  were  to  enure  to  the  benefit  of  the 
State.  That  said  act  being  in  general  terms,  no  rights  of  the 
State  can  be  affected  by  it;  that  the  State  cannot  be  divested 
of  any  right  which  is  an  incident  to  her  sovereignty,  unless  it  is 
specially  divested  by  the  express  and  positive  terms  of  a  statute. 

Meredith  and  Causin,  for  the  appelle'es,  insisted  : 

Ist.  That  the  act  of  1845^  chap.  193,  requiring  bonds  with 
collateral  condition  to  be  stamped,  makes  no  exception  of  bonds 
given  to  the  State,  and  in  its  terms  embraces  any  bond,  no 
matter  to  whom  given,  and  thus  includes  collectors'  bonds,  as 
well  as  those  of  trustees,  sheriffs  or  executors. 

2nd.  That  the  well  established  rule  for  the  construction  of 
statutes  is;  that  the  intention  of  the  legislature,  gathered  from 
the  statute,  is  to  govern  and  determine  its  meaning,  and  the 
object  of  the  law  may  be  resorted  to  for  elucidation  of  doubt; 
that  applying  this  rule,  the  court  can  find  no  warrant,  either  in 
the  object  of  the  law,  (to  relieve  the  pressure  of  direct  taxation 
on  property,  by  indirect  aid.)  or  the  design  of  the  legislature, 
(to  realise  as  large  a  sum  as  practicable  from  this  source;)  for 
excluding  from  the  operation  of  the  stamp  tax  law,  the  very 
persons,  who  alone  derive  a  direct  benefit  from  its  imposition, 
to  wit,  the  collectors  of  the  tax  themselves. 

Frick,  J.,  dissented,  and  delivered  the  following  opinion, 
in  which  Dorset,  C.  J.,  concurred. 

This  action  is  instituted  upon  a  bond  given  to  the  State  of 
Maryland^  by  a  collector  of  the  State  taxes  and  his  sureties, 
the  present  appellees. 

Several  pleas  were  filed  to  the  action  below,  to  some  of  them 
an  issue  was  tendered  by  the  plaintiff,  to  others  the  State,  by 
its  attorney,  demurred.  The  principal  and  the  only  important 
question,  however,  for  the  decision  of  this  court,  arises  upon 
the  second  plea,  which  asserts,  that  the  plaintiff  ought  not  to 
roaiotain  this  action;  '^because  the  said  writing  obligatory  was 
not  signed,  sealed  and  delivered,  and  approved  until  the  4th 
of  May,  1846,  and  that  the  paper  upon  which  the  said  writing 
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obligatoiy  is  written,  was  not  at  the  time  of  said  execotion, 
delivery  and  approval;  nor  has  it  since^  been  duly  stamped^  as 
required  by  law." 

The  demurrer  of  the  plaintiff  to  this  plea  was  by  the  court 
below  overruled,  and  is  now  before  this  court  upon  the  appeal. 
In  support  of  the  appeal  the  appellant  contends,  that  bonds 
executed  to  the  State  by  the  collectors  of  the  State  tax,  are  not 
required  lo  be  stamped  under  the  act  of  1845,  ch.  193;  that  it 
was  not  the  intention  of  the  legislature  in  passing  that  act,  to 
require  a  stamp  on  bonds  directly  to  the  State,  and  which  were 
to  enure  to  the  benefit  of  the  State;  that  the  act  being  in  gen- 
eral terms,  no  rights  of  the  State  can  be  affected  by  it;  that  of 
any  such  right,  which  is  incident  to  her  sovereignty,  the  State 
cannot  be  divested,  unless  by  the  express  and  positive  terms  of 
the  statute. 

This  presents  a  question  of  delicacy  and  importance,  both 
in  its  operation  upon  the  revenue  system  of  the  State,  and  upon 
her  immunities  and  privileges  as  a  sovereign  power  in  the  exer- 
cise of  her  sovereignty.  It  will  not  be  denied  nor  can  it  be 
questioned,  that  the  State  has  such  privilege  and  preeminence 
over  the  citizen  as  is  here  asserted.  Under  the  doctrine  of  pre- 
rogative, ^^ semper  preeaumitur  pro  rege^^^  this  preference  or 
exemption  in  favor  of  the  sovereign  power  in  the  State,  wher- 
ever it  may  be  found  to  reside,  and  in  whatever  form,  is  con- 
ceded, and  is  in  no  sense  obnoxious  to  the  principles  and  spirit 
of  our  institutions.  It  is,  on  the  contrary,  a  necessary  incident 
to  sovereignty  in  every  government,  based  upon  sound  policy, 
and  creates  the  exception  in  favor  of  the  State  to  those  general 
rules  that  are  established  for  the  rest  of  the  community.  It 
constitutes  a  branch  of  the  common  law,  which,  by  the  third 
article  of  the  bill  of  rights,  is  adopted,  '^  so  far  as  it  is  not  incon- 
sistent with  the  principles  of  that  instrument  and  the  nature  of 
our  institutions."  5  H.  ^  J.y  317,  358,  392,  401.  Under 
these  general  terms,  used  in  the  declaration  of  rights,  it  has 
been  uniformly  recognised  as  the  law  of  our  courts.  It  has 
always  been  asserted  as  a  right  of  preference  in  the  State  in 
the  distribution  of  the  property  of  a  debtor,  in  the  settlement  of 
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the  estates  of  deceased  persons^  and  ia  various  instances  where 
the  State  is  a  creditor^  or  a  party^  and  is  entirely  consistent  with 
the  spirit  and  principles  of  our  political  institutions^  as  a  neces- 
sary attribute  of  the  authority  in  which  the  rights  of  sovereignty, 
the^'wa  summa  imperii^  reside.  Conforming  to  this  sovereign 
prerogative,  the  State  is  not  to  be  restrained  of  any  right  she 
had  before,  by  the  general  words  of  a  statute,  but  must  be  dis- 
tinctly designated  as  within  the  intent  and  provisions  of  such 
statute.  Not  that  it  is  imperative  that  the  State .  should  be 
named,  but  it  should  plainly  appear  from  the  language  used, 
that  the  State  itself  was  in  contemplation  of  the  legislature, 
in  passing  the  statute.  See  United  States  ps.  Hoary  2  Mason, 
314.  Without  being  specially  named,  the  State  may,  by 
necessary  implication,  be  included  in  a  law  general  in  its  char- 
acter and  enactments.  In  the  case  of  the  United  States  vs. 
Kmghtf  14  PeterSy  315,  the  general  rule  is  stated,  that  where 
any  prerogative  right  or  interest  is  divested  or  taken  from  the 
king,  he  is  not  bound,  unless  he  be  expressly  named,  ^^or 
what  would  be  equivalent ,  unless  the  language  is  such  as  to 
show  cleariiy  that  such  was  the  intent  of  the  act."  And  the 
principle  is  stated  as  one  decided  in  New  Yorky  Massachusetts y 
Pennsylvamay  and  no  doubt  in  other  States,  not  upon  the  no- 
tion of  prerogative  alone;  for  although  so  designated,  yet  the 
immunity  is  placed  more  properly  upon  the  great  principles  of 
public  good  and  public  policy,  alike  applicable  to  all  govern- 
ments, and  alike  indispensatble  to  their  efficient  operation.  '^  It 
is  a  general  rule,"  says  Judge  Story ,  in  4  Masony  431,  ^'  in  the 
interpretation  of  legislative  acts,  not  to  construe  them  to  em- 
brace the  sovereign  power  of  government,  unless  expressly 
named  or  included  by  necessary  implication." 

The  question  is  therefore  one  of  intention;  and  resolves  it- 
self into  the  inquiry,  whether  the  legislature  whose  will  indi- 
cated by  its  laws,  directs  the  policy  of  the  State,  designed  to  in- 
clude her  within  the  provisions  of  this  law?  and  whether  such 
intention  may  be  clearly  deduced  from  language  expressly  used, 
or  inferred,  by  necessary  implication,  from  the  whole  tenor  and 
diameter  of  the  law? 
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It  is  important  to  bear  in  mind  that  this  is  a  revenue  mea- 
sure; one  of  those  that  constitute  a  part  of  the  whole  system, 
devised  by  the  legislature  to  relieve  the  burden  of  debt  weigh- 
ing upon  the  energies  of  the  State;  and  imports  on  its  face  to 
be  '^An  act  to  aid  in  paying  the  debts  of  the  State." 

From  the  tenor  of  the  original  act  of  1844,  sec.  1,  as  well 
as  from  the  character  of  the  bonds  and  obligations  embraced 
by  it,  it  would  seem  that  the  legislature  regarded  the  tax  im- 
posed by  it)  as  one  to  be  paid  by  the  obligor,  or  necessarily  fall- 
ing on  him,  by  the  express  exemption  of  bonds  given  by  the 
State,  from  its  operation;  that  ^^nothing  in  the  act  contained 
shall  be  construed  to  charge  a  duty,  or  to  require  to  be  stamped, 
any  bond  of  this  State  or  certificate  of  debt  issued  by  this  State,' ' 
&c.  Here  then,  in  the  original  act  of  the  legislature,  the  State 
is  expressly  named  in  the  exemption  from  a  duty  or  charge  im- 
posed upon  all  of  her  citizens  not  otherwise  excepted.  And 
but  for  this  exception,  it  is  plain  the  legislature  considered  the 
State  bound  and  included  by  necessary  implication  within  the 
general  terms  of  the  act.  By  the  decision  of  this  court  in 
Burton  et  a/.,  vs.  The  State,  3  Gill, p.  1,  it  was  determined, 
however,  that  the  words  '^bonds  and  obligations,"  in  this  act 
of  1844,  were  to  be  restricted  to  such  as  are  given  for  the  pay- 
ment of  money ;  and  that  bonds  of  trustees,  executors  and  others, 
conditioned  for  the  faithful  performance  of  their  official  duties, 
in  other  words,  bonds  with  collateral  condition,  were  not  required 
to  be  stamped.  Hereupon,  and  to  supply  the  defect,  follows 
the  act  of  1845,  ch.  193,  a  supplement  to  1844,  and  intended  to 
embrace  that  extensive  class  of  bonds,  official  bonds  and  all 
bonds  with  collateral  conditions,  which  had  been  excluded  from 
stamp  by  this  judicial  interpretation  of  the  act  of  1844,  and 
after  affixing  the  rate  of  tax,  proportioned  to  the  penalties  of 
these  bonds,  incorporates  with  the  act  the  fifth,  sixth,  seventh, 
and  eighth  sections  of  the  act  of  1844,  as  parts  of  the  act  of 
1845.  In  this  act  no  reason  existed  for  an  express  exemption 
in  favor  of  the  State,  when  it  was  not  in  contemplation,  thai 
the  act  should  impose  any  tax  or  charge  upon  the  State.  The 
bonds  here  contemplated  were  to  be  given  to  the  State,  not  by 
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Ibe  State,  as  under  the  act  of  1844.  Within  this  act  the  State 
18  the  creditor,  the  ohiigee  exacting  the  bond.  The  chaise  of 
the  tax  was  necessarily,  and  from  all  the  known  relations  and 
analogies  between  debtor  and  creditor,  upon  the  debtor  or  obli- 
gor. The  act,  as  a  revenue  measure,  was  in  favor  of  the  State, 
and  passed  ^^to  aid  in  paying  the  debts  of  the  State."  AH  that 
the  act  requires  of  the  State  is,  that  as  a  condition  to  the  validity 
of  bonds  taken  in  her  name,  and  in  which  as  obligee  she  has  a 
direct  interest,  her  official  agents  before  the  bond  is  accepted  and 
approved,  should  know  that  the  tax  levied  by  the  act  has  gone 
into  the  treasury,  and  this  is  to  be  ascertained  by  the  naked  in- 
spection of  the  bond.  Having  exempted  the  State  as  an  ob- 
ligor under  the  original  act,  she  might  well  be  required  in  aid 
of  her  own  revenue,  and  with  only  ordinary  vigilance,  to  see 
that  the  obligees  with  whom  she  treated,  had  complied  with 
the  law.  If  she  neglect  this  primary  duty,  through  the  culpa- 
ble laches  of  her  agents,  she  is  as  much  involved  in  the  conse- 
quences as  any  of  her  own  citizens.  Under  the  legitimate 
construction  of  this  act  of  1845,  she  is,  by  necessary  implica- 
tion, as  much  included  within  the  act,  as  if  she  had  been  spe- 
cially named  and  designated;  and  much  more  clearly  so  when 
both  acts,  considered  as  one  statute  in  pari  materia y  are  taken 
together,  and  construed  together,  for  the  purpose  of  discovering 
the  l^slative  mind.  In  the  original  act  we  have  seen  that  the 
State  is  specially  named  and  specially  excluded  from  its  opera- 
tion. Without  this  exemption,  as  a  revenue  measure,  when 
the  State  was  passing  thousands  of  her  bonds  to  creditors  at 
home  and  abroad,  she  might,  by  necessary  implication,  have 
been  deemed  within  the  provisions  of  the  act  of  1844.  But 
the  legislature  relieved  all  doubt  or  question,  by  conceding  her 
prerogative  in  words  to  that  effect,  so  as  to  repel  any  implication 
arising  from  the  terms  and  the  character  of  the  law.  When 
we  afterwards  turn  to  the  act  of  1845,  the  supplement  insepa- 
rable from  the  original,  with  their  several  sections  and  provi- 
sions referring  to  and  interwoven  with  each  other,  and  without 
which  the  act  of  1845,  has  no  sanctions  or  penalties,  shall  it  be 
said,  the  State  is  not  bound  by  it,  because  she  is  not  especially 
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named  in  the  supplement^  when  by  every  intendment  and  im- 
plication of  law,  she  must  have  been,  from  ihe  character  of  the 
law,  distinctly  in  view  of  the  legislature  in  passing  it?  They 
have  said  in  effect,  by  fair  construction  of  these  two  acts  of 
Assembly,  we  exempt  the  State  from  stamps  upon  her  own 
debts,  and  her  obligations  to  others,  but  it  is  the  only  exception 
we  make  in  her  favor;  since  with  regard  to  other  contracts 
where  the  State  is  the  party  obligee,  it  is  her  interest  and  hei 
duty  to  the  revenue,  to  secure  the  payment  of  the  stamp  by 
the  obligor.  Such  seems  to  be  the  express  design  upon  the 
face  of  the  two  acts,  and  any  other  construction  would  violate 
the  manifest  intent  of  the  legislature,  and  destroy  an  impor- 
tant feature  of  State  policy,  adopted  and  designed  to  increase 
her  resources  by  every  sound  and  practicable  revenue  measure. 
Both  acts  taken  t(^ether,  constitute  the  so  called  stamp  laws  of 
the  State,  and  ''all  acts  in  pari  materia^  are  to  be  taken  to- 
gether as  if  they  were  one  law,  because  they  are  considered  as 
framed  upon  one  system  and  having  one  object  in  view*" 
Dwarris,  699. 

''The  rule  for  the  construction  of  statutes,"  says  this  author 
on  the  same  page,  "is  that  not  only  one  part  of  a  statute  may 
be  properly  called  in  to  help  the  construction  of  another  part, 
but  that  it  will  be  inferred  or  presumed  that  a  number  of  stat- 
utes relating  to  the  same  subject,  were  intended  to  be  governed 
by  one  spirit  and  policy,  to  be  consistent  in  their  several  parts 
and  provisions." 

It  has  been  objected,  that  to  bring  the  State  within  the  pro- 
visions of  this  act,  would  be  to  place  her  in  a  worse  position 
than  her  citizens,  in  relation  to  its  provisions.  The  8th  section 
of  the  act  of  1844,  (incorporated  with  1845,  as  part  of  the  act,) 
provides  in  effect  that  if  any  of  the  instruments  of  writing 
mentioned  shall  not  be  stamped  according  to  the  act,  or  stamped 
for  a  lower  duty  than  is  chargeable  upon  it,  it  shall  not  be  valid 
or  available  for  any  purpose;  but  that  the  person  or  persons 
holding  such  instrument,  upon  making  oath  or  affirmation  that 
they  were  ignorant  of  the  requisitions  of  the  act,  or  that  the  in- 
strument was  received  by  them  through  inadvertance  or  foiget^ 
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fulness,  by  paying  the  sum  of  ten  dollars,  together  with  the 
duty  chaigeable,  may  restore  the  validity  of  such  instrument 
to  all  intents  and  purposes,  as  if  the  same  had  been  originally 
stamped  according  to  the  act. 

Thus  the  State  in  her  sovereignty  being,  as  is  contended,  in 
no  sense  the  holder  of  the  instrument^  or  a  person  competent  to 
make  the  oath,  is  excluded  from  the  loctis  peniieniiae  of  the 
act,  and  can  in  no  way  restore  the  vitality  of  an  unstamped 
bond,  in  which  she  is  the  obligee  and  the  party  in  interest. 

But  the  force  of  this  argument  is  not  felt,  in  view  of  the  fact 
that  some  person  must  necessarily  be  the  custodiary  or  holder 
of  all  such  bonds;  that  some  person  or  persons  are  designated 
in  every  case,  whose  duty  it  is  to  see  to  its  legal  execution  and 
approval,  in  all  which  a  compliance  with  this  act  and  the  re- 
quisite of  a  stamp  is  included.  It  is  an  overstrained  construc- 
tion, to  say  that  such  a  pei'son  for  all  the  purposes  of  this  heal- 
ing provision  of  the  act  is  not  the  holder,  as  the  agent  and  re- 
presentative of  the  State;  and  if  he  has  committed  the  laches, 
is  he  not  competent  to  repair  it  by  making  the  affidavit  re- 
quired? Fraud  or  design  to  evade  the  law  can  in  no  possible 
case  be  imputed  to  him  as  the  agent  of  the  Slate.  There  is  no 
possible  nkotive  to  invite  to  it;  every  thing,  on  the  contrary,  to 
forbid  it.  As  an  official  of  the  State,  he  can  have  no  supposable 
interest  in  rendering  her  securities  void  or  vicious.  His  duty 
is  one  of  mere  inspection,  for  the  obligor  is  expected  to  pro- 
cure the  stamp  and  to  tender  the  bond  in  proper  form.  Any 
default  of  the  agent  of  the  State,  the  person  for  the  time  being 
the  bolder  of  the  bond,  must  result  from  ignorance  and  inad- 
vertence and  from  no  desire  to  evade  the  law.  What  difficulty 
ought  there  to  be  then  in  conforming  to  the  law>  looking  to  the 
party  who  represents  the  State,  in  accepting  the  bond  as  entire- 
ly within  the  equitable  construction  of  the  proviso? 

In  the  present  case  the  bond  before  the  court  bears  the  fol- 
lowing endorsement.  <^May  4th  1845.  The  commissioners 
of  Saini  Mary^s  county,  approve  of  the  within  bond  and  se- 
curities, and  order  the  same  to  be  recorded.  Geo.  J.  Spalding 
clerk."  What  difficulty  or  objection  can  there  be  in  procuring 
16         V.9 
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ftbm  this  clerk  or  either  of  ihe  commissioners,  the  required  affi- 
davit that  the  stamp  is  here  omitted  inadvertentiy  and  with  no 
design  to  evade  the  law?  There  ought  to  be  none;  there  can 
be  none.  And  when  doae,  the  bond  is  healed  and  may  be 
given  in  evidence;  while  the  officers  themselves  are  relieved 
from  any  sinister  imputation,  that  might  rest  on  the  good  faith 
and  fidelity  which  is  always  supposed  to  attach  to  the  dischaige 
of  every  public  duty. 

Otherwise  if  this  objection  can  be  of  serious  weight  it  cuts 
too  deep.  For  in  the  same  category  with  this  bond  must  be 
included  all  bonds,  to  levy  courts,  county  commisaioners,  all 
the  bonds  of  county  clerks,  registers  of  wills  and  others,  in 
which  the  State  has  a  direct  interest  and  from  which  she  de- 
rives a  large  revenue.  All  the  parties  accepting  and  a]^roving 
these  bonds,  must  be  equally  disqualified  and  excluded,  from 
giving  vitality  to  an  unstamped  bond,  and  by  the  same  reason- 
ing on  the  strength  of  this  argument,  such  bonds  (the  State 
having  a  direct  interest  in  all  of  ihem,)  must  be  excluded  from 
the  operation  of  the  law. 

The  whole  design  of  the  law  must  be  thus  substantially  de- 
feated and  becomes  a  nullity;  and  the  legislature  in  healing 
the  defect  of  the  original  law,  have  passed  a  supplement  ab- 
surdly leaving  the  case,  for  all  practical  purposes  of  revenue, 
and  danger  and  hazard  in  the  collection  of  it,  worse  than  it 
was  before.     It  is  not  to  be  reconciled  with  any  just  interpreta- 
tion of  this  statute,  that  all  bonds  to  corporations,  commission- 
ers and  bodies  politic  of  every  desciiption,  (whether  the  State 
is  or  is  not  a  party  in  interest,)  should  not  be  within  the  equi- 
table construction  of  this  proviso,  and  that  such  obligees  are 
not  competent,  through  the  agents  who  represent  them,  in  ac- 
cepting such  bonds,  to  heal  any  defect  occasioned  by  inadver- 
tance  or  ignorance  on  the  part  of  such  agents,  and  yet  within 
the  strict  phraseology  of  the  law,  such  agent  or  offiicial  may  not 
be  properly  the  bolder  of  the  bond.     It  is  entirely  consistent 
with  the  whole  theory  of  these  two  acts,  that  the  official  bonds 
to  the  State  should  be  included  within  their  requisition?* 
Prior  to  the  praseni  tax  system,  the  State  had  but  little  if  any 
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direct  interest  in  collections  made  through  the  instrumentality 
of  such  bonds.  Although  the  State  was  in  all  instances  the 
obligee,  and  the  nominal  parly,  she  was  to  derive  no  benefit  or 
revenue  from  them.  Under  the  system  as  it  now  exists,  she  is 
to  some  extent  directly  and  beneficially  interested  in  the  bonds 
of  clerks,  registers,  sherifiTs,  administrators,  executors,  and  in 
all  bonds  of  a  similar  character.  Each  and  all  the  subjects  to 
which  these  bonds  respectively  relate,  are  now  matters  of  reve- 
nue to  the  State,  directly  or  indirectly,  and  contemplate  moneys 
to  be  paid  into  the  treasury  by  the  obligors.  Exclude  these, 
and  the  proportion  of  bonds  with  collateral  conditions,  upon 
which  the  law  could  operate  would  be  but  small.  All  other 
bonds  for  the  payment  of  money  contributed  before,  under  the 
act  of  1844.  It  is  difiicult  therefore  to  imagine  that  the  State 
was  not  directly  and  prominently  in  view  of  the  legislature, 
and  it  is  hazarding  little  to  say  that  the  whole  design  of  the  law 
of  1845,  was  to  invoke  into  contribution  as  a  fair  and  profita- 
ble source  of  revenue  this  large  class  of  bonds,  to  which  the 
State  was  a  party  in  interest. 

It  is  notorious  that  the  charge  of  executing  and  tendering 
such  bonds,  is  uniformly  upon  the  obligors  and  that  they  are  to 
be  approved  by  some  authority  acting  for  and  under  the  State. 
Is  it  asking  too  much  of  the  State,  to  require  that  through  these 
her  official  agents,  she  should  secure  the  stamp  as  essential  to 
its  validity,  before  it  is  approved  and  accepted?  These  same 
agents  of  the  State  would  before  have  rejected,  and  would  now 
reject  the  bond,  if  deficient  in  the  seal.  How  much  additional 
labour  is  it  to  inspect  the  stamp,  when  looking  for  the  seal,  and 
the  other  essentials  to  a  good  and  valid  bond?  Certainly  not 
enough  io  cause  her  representatives  to  flinch  from  the  duty, 
when  the  revenue  is  to  find  its  way  to  the  State  cofifers. 

This  interpretation  of  these  acts,  is  deemed  not  only  reasona- 
ble and  consistent  with  the  whole  theory  of  legislation  on  the 
subject  of  stamps,  but  it  would  seem  to  be  written  upon  the 
face  of  the  acts.  In  the  original  act  the  State  is  expressly 
named  as  a  party,  and  independent  of  the  connection  of  (he 
sapplement  by  which  they  are  constituted  one  act,  she  is  ci  pfttty 
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from  the  accessary  implication^  that  if  excluded,  the  whole  de- 
sign of  exacting  revenue  from  bonds  with  collateral  conditionsj 
is  materiaUy  impaired  and  the  vitality  of  the  act  destroyed. 

The  result  of  my  examination  of  these  acts  of  the  legisia* 
ture,  and  my  conclusion  drawn  from  them  is,  that  the  demur- 
rer of  the  plaintiff  to  the  defendant's  plea  was  properly  over^ 
ruled  by  the  court  below. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

Milburn,  one  of  the  appellants,  was  appointed  the  collector 
of  the  State  tax  in  Saint  Mary^s  county,  for  the  year  1846, 
and  he,  with  the  other  appellees,  (his  securities,)  executed  the 
bond  on  which  this  suit  is  brought,  for  the  faithful  performance 
of  his  duties. 

One  of  the  pleas  filed  in  the  case,  is,  that  the  said  writing 
obligatory,  was  not  signed,  sealed,  delivered  and  approved  until 
the  4ih  of  May,  1846,  and  that  the  paper  upon  which  said 
writing  obligatory  is  wriUen,  was  not  at  the  time  of  said  execu- 
tipo,  delivery  and  approval,  nor  has  it  since  been,  duly  stamp- 
ed as  required  by  law. 

To  this  plea,  there  was  a  demurrer  by  the  State,  and  the 
same  was  overruled  by  the  court  below,  and  from  that  decision, 
the  appeal  is  taken  by  the  State.  Other  demurrers  filed  by 
the  State,  were  ruled  good,  and  of  course  from  them  there  la 
no  appeal. 

The  question  really  is,  whether  for  the  want  of  a  stamp,  this 
action  could  not  be  maintained?  In  reversing  the  decision  of 
the  court  below,  we  do  not  mean  to  deny  that  it  is  the  duty  of 
the  proper  officers,  to  take  care  that  bonds  of  this  description, 
before  they  are  approved,  have  the  requisite  stamp.  But  is  the 
State  to  be  without  remedy  because  of  this  neglect  of  duty  by 
Uie  public  agents? 

The  instrument  of  writing,  it  is  admitted,  was  signed  and 
sealed,  and  delivered  and  approved,  but  because  the  paper  on 
which  it  was  written  had  not  the  stamp,  no  action,  it  is  con- 
tended, can  be  sustained  upon  it. 
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The  act  of  Assembly  1844,  ch.  280,  sec.  8,  says,  that  "  do 
iostrument  of  writing  whatsoever,  charged  by  this  act  with  the 
payment  of  a  duty  as  aforesaid,  shall  be  pleaded  or  given  in 
evidence  in  any  court  of  this  State,  or  admitted  in  any  such 
to  be  available  in  law  or  in  equity;"  and  if  this  bond  had  been 
given  to  a  private  individual,  no  doubt,  until  it  was  stamped,  a 
recovery  could  not  be  had  upon  it  in  any  of  our  courts.  But 
this  bond  was  given  to  and  for  the  use  of  the  Stale,  and  the 
question  is,  whether  this  clause  is  applicable  to  such  a  bond? 

If  such  a  question  was  to  arise  in  any  of  the  courts  of  Eng- 
land, upon  a  bond  like  this  given  to  the  king,  it  can  scarcely 
be  doubted  that  the  action  could  be  sustained.  '^The  king  may 
avail  himself  of  the  provisions  of  an  act  of  parliament,  but  is 
not  bound  by  such  as  do  not  particularly  and  expressly  men- 
tion him."  To  this,  it  is  true,  there  are  exceptions,  but  none 
of  them  will  embrace  such  a  case  as  the  one  before  us.  So  too 
in  the  same  author,  (Chilly  on  Pravgalivey  ch.  IS,)  it  is 
said,  <^  Acts  of  parliament  which  would  divest  or  abridge  the 
king  of  his  prerogatives,  his  interests  or  his  remedies  in  the 
slightest  degree,  do  not,  in  general,  extend  to,  or  bind  the  king, 
unless  there  be  express  words  to  that  effect."  This,  however, 
it  may  be  thought,  is  a  prerogative  which  attiiches  to  the  crown, 
and  is  not  to  be  claimed  by  the  sovereign  power  here.  This 
has  not  been  the  understanding  of  the  law  in  the  courts  of  the 
United  SlateSy  or  of  sister  States.  See  4ih  Coweuy  143.  18 
John. J  ^1.  1  Walls,  6^.  4  Mass.  ReporlSj  528.  2  Ma^ 
son,  314.  4  Mason,  427,  and  other  authorities  collected  by 
Judge  Hopkinson,  in  support  of  his  own  opinion,  to  be  found 
in  the  AmeiHcan  Law  Journal,  November  1849,  jd.  204. 

That  some  of  the  royal  prerogatives  of  England  belong  to 
the  State,  as  branches  of  the  common  law,  may  be  seen  by 
reference  to  the  case  of  The  Slate  of  Maryland  vs.  The 
Bcmk  of  Maryland,  6  O.  ^  /..  205.  Other  cases  of  our  own 
courts  might  be  cited. 

In  the  case  of  The  People,  vs.  Rossiter,  4  Cowen,  143,  the 
court  remarked, "  the  people,"  (here  it  would  be  said,  the  State,) 
*^  are  not  bound  by  any  acl  of  this  kind ,  unless  they  are  named 
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in  it,  and  the  people  arc  the  king,  for  the  purpose  of  this 
rule." 

This  to  be  sure,  is  sometimes  called  a  prerogative  right,  but 
Justice  Story,  in  2nd  Mason,  312,  said,  '^  it  is  in  fact  nothing 
more  than  a  reservation  or  exception,  introduced  for  the  pub- 
lie  benefit,  and  equally  applicable  to  all  governments;"  and 
founds  the  rule  in  the  great  public  policy  of  preserving  the  public 
revenues  and  property  from  loss  and  injury,  by  reason  of  the 
negligence  or  mistake  on  the  part  of  public  servants. 

In  the  same  case  he  remarked,  ''general  acts  of  the 
legislature  are  meant  to  regulate  and  direct  the  acts  and  rights 
of  citizens,  and  in  most  cases,  the  reasoning  applicable  to  tbenn 
applies  with  very  different,  and  often  contrary  force,  to  the 
government  itself.  It  appears  to  me,  therefore,  to  be  a  safe 
rule,  founded  in  the  principles  of  the  common  law,  that  the 
general  words  of  a  statute  ought  not  to  include  the  government, 
or  affect  its  rights,  unless  that  construction  be  clear  and  indis- 
putable upon  the  text  of  the  act."  See  also,  1*^  Kent,  (3rd 
Edition,)  46. 

In  construing  the  act  or  acts  of  Assembly,  now  under  con- 
sideration, we  are  to  gratify  the  intent  of  the  legislature;  to  find 
in  these  laws  the  whole  meaning,  but  nothing  more  than  the 
meaning  of  the  makers  of  them.  ''The  real  intent,  when  as- 
certained, will  always  prevail  over  the  literal  sense  of  terms? 
If  the  words  do  not  exclude  doubt,  the  intention  is  to  be  col- 
lected from  the  occasions  and  necessity  of  the  law." 

Looking  at  the  objects  and  provisions  of  these  acts  of  As- 
sembly, it  can  scarcely  be  believed  that  the  legislature  design- 
ed by  these  laws  to  deprive  the  State  itself  of  its  right  of  action 
against  the  collector  of  its  taxes  and  his  securities;  and  this,  be- 
cause, by  reason  of  the  carelessness  or  ignorance  of  its  public 
agents,  the  bond  required  of  him,  was  taken  on  paper,  noi 
stamped. 

Indeed  the  construction  here  to  be  combated,  would  make 
the  law,  if  not  absurd,  most  unreasonable.  If  an  individaal 
omits  to  provide  a  stamp  before  the  execution  of  the  bond,  he 
may  afterwards  procure  it  to  be  stamped,  and  thereby  mude 
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valid  by  paying  the  sum  of  mon^,  and  making  the  affidavit, 
which  the  act  of  Assembly  prescribes.  This  provision  is  made 
for  the  benefit  of  every  other  obligee,  whose  bond  is  without 
the  necessary  stamp.  But  how  preposterous  it  would  be,  to  re- 
quire the  Slate  to  pay  to  itself  the  tax  imposed,  in  order  to 
give  validity  to  a  bond  like  that  under  consideration? 

The  State  is  often  preferred  to  individuals;  the  latter  are 
never  preferred  to  the  former.  That  would  be  a  most  absurd 
construction  of  these  laws,  which  would  secure  to  any  other 
obligee,  (be  he  citizen  or  foreigner,)  and  at  the  same  time  to 
deny  to  the  Slate  the  right  to  make  a  bond,  although  not 
stamped  before  its  execution,  evidence  in  its  courts,  and  yet 
such  would  be  the  case  if  the  notion  here  combated,  be  correct, 
inasmuch  as  the  law  has  omitted  to  dispense  in  any  case  with 
the  oath,  and  in  the  case  of  a  bond  to  the  State,  has  authoris- 
ed no  person  to  take  the  oath  for  the  Stale.  Indeed,  as  the 
collector  himself  furnished  the  bond  already  executed,  no  other 
person  could  safely  take  the  oatli  which  is  required,  and  of 
course  if  authorised,  he  would  not  take  it. 

'^Independently, "  said  the  judge,  in  the  United  States  vs. 
Hoar^(2  Mason, )^'  of  any  doctrine  founded  onthenotion  of  pre- 
rogative, the  same  construction  of  statutes  of  this  sort  ought  to 
^eya\l,  founded  upon  the  legislaiioe  intention.  Where  the 
government  is  not  expressly  or  by  necessary  implication  includ- 
ed, it  ought  to  be  clear  from  the  nature  of  the  mischiefs  to  be  re- 
dressed, or  the  language  used,  that  the  government  itself  was  in 
contemplation  of  the  legislature,  before  a  court  of  law  would 
be  authorised  to  put  such  an  interpretation  upon  any  statute." 
It  could  not  have  been  the  intent  of  the  legislature  to  avoid 
any  bond  of  this  description,  tmless  it  be  stamped.  The  law 
has  not  '<  plainly  said  so,"  and  there  being  no  such  '^  clear  in- 
tentioD/'  the  court  cannot  so  decide. 

Sometimes  in  acts  of  Assembly,  there  is  what  is  called  a 
saving  of  the  State's  right,  an  exception  in  favor  of  the  State. 
Such  is  the  case  in  England^  but  this  is  only  ex  abundanti 
cautda,  and  not  of  aeeessity*    Showers  Parla.  Cases,  179. 

Independendy  then  of  the  rule  of  interpretation,  which  is  de- 
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signed  io  raany  (not  in  all)  cages,  to  exempt  the  sovereign  power 
from  (be  operation  of  laws,  it  would  seem  to  be  impossible  to 
find  in  this  law  a  legislative  intention,  that  bonds  of  this  de- 
scription, unless  with  the  proper  stamp,  should  not  be  evidence 
ill  our  courts. 

A  majority  of  the  court  being  of  the  opinion,  that  in  the 
jiidgment  of  the  court  below  overruling  the  demurrer  lo  the 
second  plea,  there  is  error. 

JUDGMENT  REVERSED  WITH  COSTS,  AND 

PROCEDENDO  AWARDED. 


TfioMAs  Anderson  vs.  Rebecca  Garrett  and  others. 

Ju7ie  1860. 


By  tfio  law  of  this  State,  as  far  as  regards  liberation  from  slavery  a  negro  is 
regarded  as  the  slave  of  him  by  whom  be  is  held  in  bondage  until  his  right 
to  freedom  is  established  by  the  judgment  of  the  court  competent  to  try 
such  right. 

By  the  act  of  1796,  ch.  67,  sec.  21.  the  county  court  of  that  county  in  which 
the  petitioner  or  petitionera  shall  reside,  under  the  direction  of  his,  her  or 
their  master  or  mistress,  or  owner,  are  exclusively  vested  with  the  |kywer 
of  trying  the  petition  for  freedom. 

In  acquiring  a  residence  the  slave  has  no  will  of  his  own ;  bis  acts  unaa. 
thorised  by  his  master  and  his  volition,  form  no  ingredient  in  the  cor  sti- 
tution  of  bis  residence ;  its  creation  and  continuance  depend  entirely  upon 
the  acts  and  intentions  of  the  owner,  whose  power  of  changing  it  at  his 
will  and  pleasure  rests  entirely  in  his  own  discretion. 

A  master  apprehending  that  a  family  of  slaves  whom  he  had  permitted,  for 
nearly  eighteen  years,  to  live  and  reside  in  the  city  of  Baltimort,  acting 
as  free  persons,  were  about  to  abscond,  seized,  and  forcibly  carried  them  to 
another  county,  beyond  the  jurisdiction  of  Baltimore  county  court.  Held  : 
that  he  had  a  perfect  right  thus  to  change  the  residence  of  his  slaves,  and 
the  court  from  whose  jurisdiction  they  were  thus  taken,  oould  not  eater- 
tain  their  petition  for  freedom. 
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If  a  master,  hearing  that  his  slave  is  about  to  filo  his  petition  in  tho  county 
in  which  he  resides,  and  knowing  that  tho  evidence  necessary  to  maintain 
the  petition  can  be  conveniently  obtained  only  in  that  county,  should,  in 
fraud  of  the  jurisdiction  of  its  court,  and  to  prevent  a  fair  and  impartial 
trial  of  petitioner's  claim,  remove  him  to  another  county,  in  such  case  the 
court  of  the  former  county  may  exercise  jurisdiction,  and  proceed  on  the 
petition  as  if  no  such  removal  had  been  made. 

Upon  a  sag^gestion  for  the  removal  of  a  petition  for  freedom,  under  the  3rd 
section  of  the  act  of  1810,  ch.  63,  the  coanty  court  in  determining  on  the 
sufficiency  of  the  suggestion,  is  confined  to  the  competent  testimony  offer- 
ed in  its  support,  and  cannot  receive  any  evidence  offered  by  the  opposite 
party. 

The  clause  of  this  act  which  requires  the  petitioner  to  be  "actually  held  in 
bondage**  by  the  person  claiming  to  be  owner,  and  asking  for  the  removal, 
means  a  holding  in  bondage,  in  point  of  JacU  and  not  a  mere  legal  or  con. 
stmctive  holding. 

Where  the  suggestion  and  affidavits  thereto  proved  that  the  master  actually 
held  in  bondage  hut  one  of  the  petitioners,  while  of  the  others  he  held 
only  a  legal  or  constructive  holding,  it  was  Held,  that  the  county  court 
properly  overruled  the  suggestion  for  the  removal  of  tho  petition  of  oil  the 
petitioners. 

Though  the  county  court  may  err  in  permitting  an  immaterial  and  imperti. 
nent  question  to  be  asked  of  a  witness,  and  answered,  yet  if  it  does  not 
appear  to  this  court  that  it  had  any  influence  on  the  jury  in  their  finding 
on  the  issues,  the  judgment  will  not,  for  this  reason,  be  reversed. 

A  testatrix  desired  all  her  negroes  to  be  liberated,  and  declares  that  they  are, 
"  by  this  my  will,  liberated  and  set  free  in  the  manner  and  form  following:** 
She  then  enumerates  three  who  are  to  be  free  at  her  death,  and  then  pro- 
ceeds, "  my  negro  woman  Beck,  and  my  negro  man  Basil,  to  be  freo  at  the 
expiration  of  four  years  from  the  date  of  my  decease,**  and  then  enumer- 
ates others  who  wen)  to  be  free  with  their  increase  at  the  age  of  twenty- 
five  years.  Held  :  that  the  issue  of  Beck  have  no  claim  to  freedom  under 
this  will. 

A  tpstatrix  executed  her  will  in  1804,  and  appointed  an  executor,  but  desired 
that  no  letters  of  administration  be  taken  out  on  her  estate.  Held  :  that 
tho  isolated  fact  that  the  person  named  as  executor  sold  the  rest  of  the 
negroes,  except  the  petitioner,  belonging  to  her  estate,  is  not  evidence 
legally  sufficient  to  warrant  the  jury  in  finding  that  such  executor  acted 
under  letters  testamentary,  legally  granted. 

A  negro*8  going  at  large  and  acting  as  free  for  any  lengih  of  time,  will  not, 
perse,  bo  a  sufficient  foundation  to  presume  a  deed  of  manumission. 

No  presumption  of  a  deed  of  manumission  is  authorised  us  a  matter  of  law, 
tb  be  declared  by  thecourt,  or  as  a  matter  of  fact  to  be  found  by  :ho  jury, 
upon  the  mer<'»  ground  thit  n  nlave  hns  gonff  at  largp  and  art«d  as  a  free- 
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man,  with  bis  master's  knowledge,  unless  such  going  at  largo  and  acting 
as  if  free,  be  for  a  period  of  at  least  twenty  yearo  uninterrupted  duration. 

Abandonment  of  a  slave  by  the  owner,  is  not  a  legitimate  mode  of  manu- 
niiscioit  in  this  State,  nor  is  it,  per  «e,a  sufficient  foundation  for  the  pre. 
sumption  of  a  deed  of  manumission. 

An  executor  as  such,  has  no  power  in  this  State  to  execute  a  deed  of  manu- 
mission, and  no  prcsumptioQ  of  law  or  fact  that  such  doed  was  executed 
by  an  executor,  can  ovor  arise. 

Whore  a  party  has  pleaded  to  the  jurisdiction,  and  taken  a  bill  of  exceptions 
to  the  overruling  of  the  plea,  and  then  offers  a  prayer  to  the  court  found- 
ed on  the  same  reasons  on  which  the  plea  was  based,  the  court  is  not  bound 
to  reiterate  its  decision,  and  the  refusal  to  make  it  by  the  court's  rejecting 
the  prayer,  is  no  ground  for  reversal  of  its  judgment* 


Appeal  from  Baltimore  count}'  court. 

Rebecca  Garret  and  her  five  children,  by  B.  C  Pressttnafij 
their  next  friend,  filed  their  petition  for  freedom  in  Baltimore 
county  court,  on  the  8th  of  March,  1849,  alleging  that  they 
were  in  the  custody  of  Thomas  Anderson^  of  Howard  dis- 
trict, having  been  forcibly  taken  from  the  jurisdiction  of  said 
court  by  /.  C  Anderson^  as  agent  of  said  Thomas,  and  that 
they  are  entitled  to  their  freedom,  which  they  pray  may  be  in- 
quired of  by  said  court. 

The  defendant,  Thomas  Anderson^j  appeared  and  pleaded 
in  abatement  to  the  jbrisiliction  of  the  court,  averring  that  the 
petitioners  did,  at  the  time  of  filing  their  petition,  and  long 
before,  reside  under  the  directions  of  the  defendant,  their  mas- 
ter and  owner,  at  Howard  district  of  Afine  Arundel  county, 
out  of  the  jurisdiction  of  said  court.  This  plea  was  verified 
by  affidavit,  and  submitted  upon  the  testimony  which  had  been 
given  in  the  case  of  an  application  for  a  writ  of  habeas  corpus, 
made  by  the  petitioners  against  one  /.  5.  Z>onora/t,  and  which 
it  was  agreed  should  be  regarded  as  given  in  this  case,  and  the 
facts  thereby  proved,  sliould  be  taken  as  the  statement  of  facts, 
upon  which  the  question  of  jurisdiction  is  to  be  decided. 

This  testimony  shows  on  the  part  of  the  petitioners,  that 
Rebecca  Oarrett,  the  mother,  came  to  Baltimore  about  eigh- 
teen years  ago,  where  she  has  continually  resided  with  her 
children  till  within  a  short  period  prior  to  the  filing  of  this  peti- 
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tion.  That  during  all  (his  time  she  was  reptiled  a  free  woQian, 
and  always  acted  as  such,  making  contracts,  renting  houses, 
hiring  herself  out  and  receiving  her  own  wages,  hiring  out  her 
children  and  receiving  pay  for  their  services,  and  raising  and 
supporting  her  family  by  her  own  industry.  That  shortly  be- 
fore the  filing  of  their  petition,  Isaac  J.  Anderson^  (he  son  of 
defendant,  with  several  police  ofllicers,  came  to  the  house  of 
petitioners  at  night,  seized  and  hand-cuflfed  them,  and  carried 
them  off  the  the  residence  of  defendant,  in  Howard  district. 

On  the  part  of  the  defendant,  it  was  proved  that  he  claimed 
the  petitionei-s  as  his  slaves,  the  mother,  Rebecca^  having  been 
given  to  his  wife  at  five  or  six  years  of  age.  That  he  had  permit- 
led  them  to  live  as  they  had  for  many  years,  until  recently, 
when  having  heard  (hat  one  of  them  was  about  to  escape  into 
Pennsylvaniay  he  did,  acting  under  the  advice  of  counsel, 
seize  and  take  them  into  his  possession  as  stated  above.  That 
immediately  upon  doing  so,  he  addressed  a  letter  to  petitioners 
counsel,  stating  that  Howard  district  court  was  about  to  sit,  and 
inviting  him  to  bring  suit  for  freedom  in  that  conrt.  Upon  this 
evidence,  the  court,  (Prick,  C.  J.,  and  Le  Grand,  A.  J.,) 
ovenuled  the  plea  and  directed  the  defendant  to  answer  over, 
to  which  judgment  the  defendant  took  his  first  exception. 

2nd  Exception.  The  defendant  then  filed  a  suggestion  in 
Meriting  for  removal,  stating  ^Mhat  about  twenty  years  ago,  he 
held  the  said  Rebecca  in  possession  in  Howard  district  of  Anne 
Arundel  county,  (then  Anne  Arundel  county,)  as  his  slave  for 
life,  that  not  having  constant  employment  for  her,  he  permit- 
ted her  to  live  with  her  husband,  one  William  Garrett^  a  free 
negro.  That  several  years  aAer wards,  said  William  Garrett 
being  about  to  remove  to  the  city  of  Baltimore j  Rebecca  ap- 
plied to  defendant  for  permission  to  accompany  her  husband. 
That  defendant  for  some  time  refused  to  let  her  go,  but  after- 
wards agreed  to  hire  her  to  her  husband,  and  he  took  her 
with  him  to  reside  in  the  city  of  Baltimore.  That  by  this 
agreement,  the  said  William  Garrett  promised  to  pay  a  cer- 
tain sum,  yearly,  for  the  services  of  Rebecca^  and  defendant 
reserved  to  himself  the  right  at  any  time,  to  take  and  remove 
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her,  or  any  child  or  childrea  she  might  afterwards  have,  from 
the  possession  of  the  said  William  Qarretty  without  any  pre- 
vious notice.  That  all  the  petitioners  mentioned  as  the  chil- 
dren of  said  Rebecca^  were  born  after  this  agreement  was 
made.  That  for  several  years  the  said  William  Garrett  con- 
tinued to  pay  the  sum  stipulated  in  the  agreement,  but  defend- 
ant, in  consideration  of  the  expense  and  trouble  of  supporting 
his  large  family  of  children,  did  not  exact  afterwards  the  pay- 
ment of  the  same  from  him.  That  defendant  frequently  sup- 
plied Rebecca  and  her  children  with  provisions  and  whatever 
else  necessary  to  their  support,  bis  farm  afforded.  That  all 
the  said  petitioners  were  thus  held  in  actual  bondage  by  defend- 
ant. That  petitioners  resided  in  the  city  of  Baltimore  by 
permission  of  defendant,  their  owner.  That  defendant  was 
not  at  the  time  of  filing  said  petition,  and  never  has  been  a 
resident  of  Baltimore  county,  but  always  has  resided  in  How- 
ard Aisiuci  of  Anne  Arundel  county.  The  defendant,  there- 
fore, prays  your  honors  to  order  and  direct  the  record  of  pro- 
ceedings on  said  petition  to  be  transmitted  to  the  court  of  How- 
ard  district  of  Anne  Arundel  county." 

This  suggestion  was  verified  by  the  affidavit  of  the  defendant; 
and  also  by  that  of  /.  C  Anderson^  who  swore  that  he  was 
present  when  the  agreement  between  defendant  and  William 
Garrett  was  made.  It  was  then  agreed  upon  the  hearing  of 
this  motion  for  removal,  that  the  testimony  already  on  file  in  the 
case,  (being  that  upon  which  the  plea  to  the  jurisdiction  wfts 
submitted,)  may  be  read  in  evidence,  subject  to  legal  excep- 
tions. The  defendant  then  offered  to  support  his  su^estions 
by  the  oral  testimony  of  said  /.  C.  Anderson,  but  the  court 
decided  that  the  oral  examination  was  unnecessary.  The 
motion  was  then  submitted  and  overruled  by  the  court,  to  which 
defendant  excepted. 

The  defendant  then  pleaded.  1st.  That  petitioners^ were 
not  free.  2nd.  That  they  are  not  lineally  descended  in  the 
female  line  from  a  free  woman.  And  upon  these  pleas,  issues 
were  joined.  The  case  was  then  tried,  and  the  petitioners  on 
f  heir  part,  first  proved  substantially  the  same  facts  as  those  upon 
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which  the  plea  to  the  jurisdiction  was  submitted;  and  then 
offered  in  evidence  the  will  of  Sarah  Cordj  executed  on  the 
10th  of  September,  1805^  containing  among  others  the  follow- 
ing clause. 

*'  Item.  My  will  and  desire  is,  that  all  my  negroes  be  libe- 
rated and  set  free,  and  is  by  this  my  will  liberated  and  set  free 
from  bondage,  in  the  manner  and  form  following:  that  is  to 
say,  that  my  negro  man  Torrty  my  negro  man  Joshua^  and  my 
negro  woman  Phehey  be  free  to  all  intents  and  purposes^  from 
the  date  of  my  decease;  my  negro  woman  Becky  and  my 
negro  man  Easily  to  be  free  at  the  expiration  of  four  years  from 
the  date  of  my  decease,  my  negro  boy  Levi^  my  negro  boy 
Davidy  my  negro  girl  iSsny,  my  negro  girl  Mariahy  my  negro 
girl  Elizabeth y  my  negro  girl  Matilda y  my  negro  boy  EliaSy 
my  negro  child  Williamy  all  and  each  of  them  to  be  free  when 
they  anive  at  the  age  of  twenty-five  years,  them  and  their 
issue  or  increase  forever." 

The  testatrix  appointed  her  son,  John  Cordy  her  sole  execu- 
tor, and  desired  that  no  letters  of  administration  should  be  taken 
out  on  her  estate,  but  that  her  will  should  be  proved  and  lodg- 
ed in  the  register  of  wills  office  for  Anne  Arundel  county,  and 
there  be  recorded. 

The  petitioners  further  proved  that  Rebecca  Garrett,  the 
petitioner,  was  the  daughter  of  Eecky  mentioned  in  this  will, 
and  was  claimed  as  well  as  the  other  negroes  named  therein  as 
Mrs.  Cordis.  And  further,  that  John  Cord,  named  as  execu- 
tor of  Sarah  Cordy  sold  the  rest  of  the  negroes. 

Defendant  then  proved,  by  W.  H.  G.  Dorseyy  Esq.y  that 
he  had  carefully  examined  the  records  of  the  register  of  wills' 
office,  of  Anne  Arundel  county,  where  said  Sarah  lived  and 
died,  and  where  her  property  was,  for  letters  testamentary,  or 
of  administration  on  her  estate,  and  found  that  none  had  been 
ever  granted  to  any  one. 

It  was  then  agreed  that  this  evidence  shall  be  made  part  of 
each  exception  of  plaintiff  or  defendant. 

3rd  Exception.  In  the  course  of  the  trial,  the  defendant 
having  asked  a  witness  whether  the  petitioner  was  not  married. 
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and  had  a  husband,  to  which  witness  answered,  that  she  had, 
and  his  name  was  William  Garrett,  the  counsel  for  petition- 
ers then  proposed  to  ask  the  witness  what  was  the  character  o^ 
said  husband,  to  which  defendant  objected;  but  the  court  over- 
ruled the  objection,  and  allowed  said  question  to  be  asked, 
which  was  asked,  and  the  witness  answered  the  question  to  the 
jury,  to  which  opinion  of  the  court  the  defendant  excepted. 

4th  Exception.  The  plaintiffs  and  defendants  having  given 
the  evidence  as  stated  above^  the  petitioners  made  the  follow- 
ing prayers: 

i.  That  if  the  jury  find  that  the  petitioner,  Rebecca  Garrett 
was  the  slave  of  Sarah  Cord^i  the  time  of  her  death,  and 
that  said  Sara/i  before  her  death,  duly  made  and  executed  the 
last  will  and  testament,  given  in  evidence,  and  that  said  Re- 
becca, at  the  time  of  the  death  of  said  Sarah,  was  under  forty- 
five  years  of  age,  and  capable  to  earn  a  sufficient  livelihood, 
and  that  the  other  petitioners  are  the  children  of  said  Rebecca, 
born  since  the  death  of  said  Sarah,  then  petitioners  are  enti- 
tled to  their  freedom. 

2.  If  the  jury  find  that  Sarah  Cord  made  her  will  as  stated 
in  the  preceding  prayer,  and  that  Rebecca,  one  of  the  petition- 
ers, and  mother  of  the  others,  is  the  daughter  of  negro  woman 
Beck,  mentioned  in  said  will,  then  petitioners  are  entitled  to 
their  freedom. 

4.  If  the  jury  find  that  Sarah  Cord  made  her  will  as  stated 
in  the  first  prayer,  and  by  said  will  appointed  John  Cord  the 
executor  thereof;  and  that  said  John  Cord,  after  the  death  of 
Sarah,  and  in  or  prior  to  the  year  1819,  sold  personal  property 
lefl  by  the  said  Sara/i,  and  acted  in  reference  to  said  property 
as  executor.  The  jury  may  presume,  from  the  lapse  of  time 
and  all  the  evidence  in  this  case,  that  said  John  Corcf  had  acted 
under  letters  testamentary  upon  the  estate  of  Sarah,  legally 
granted  to  said  John.  And  they  may  further  presume^  from 
the  lapse  of  time  aforesaid,  and  all  the  other  circumstances  in 
this  case,  that  the  estate  of  said  SarcA  was  fully  adntinistered, 
and  all  debts  paid.  And  if  the  jury  find  from  all  the  circum- 
stances in  the  case^  that  the  petitioner;  Rebecca,  openly  and 
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publicly  acted  for  herself  as  a  free  person, — making  contracts 
as  such  for  a  period  of  twenty  yeai-s,  or  any  considerable  lenglh 
of  time  less  than  twenty  years,  wiihotit  the  interruption  of  any 
one;  and  also  find  the  aforesaid  John  Cord,  having  knowledge 
of  her  so  acting,  nor  any  one  else  adopted  any  steps  to  claim 
her  as  a  slave:  and  shall  further  find  that  the  children  of  the 
said  Rebecca^  acted  under  the  direction  and  control  of  said  Re- 
becca  as  free  persons;  and  that  no  attempt  was  made  by  John 
Cknrdy  or  any  one  else,  to  claim  them  as  slaves,  then  the  jury 
may  find  that  they  are  abandoned,  and  allowed  to  go  at  laige 
as  free  persons,  without  any  claim  to  them  as  slaves;  and  if  the 
jury  find  these  facts^  these  petitioners  are  entitled  to  their  free- 
dom. 

And  the  defendant  the  following  prayers: 

1.  If  the  jury  believe  that  Rebecca  Crarrett,  the  petitioner, 
was  the  slave  of  Sarah  Cord,  (whose  will  has  been  given  in 
evidence  by  the  petitioners,)  and  the  daughter  of  Becky  named 
in  said  will;  and  if  they  further  find  that  all  the  other  petition- 
erB  are  the  children  of  said  Rebecca^  and  were  born  since  the 
death  of  said  Sarah;  and  if  they  further  find  that  no  letters  tes- 
tamentary or  of  administration  had  ever  been  granted,  upon 
the  estate  of  said  Sarah,  then  the  petitioners  are  not  entitled 
to  their  freedom,  and  their  verdict  must  be  for  defendant. 

2.  If  they  find  that  defendant  always  resided  in  Anne  Arun- 
M  county,  and  at  the  time  of  filing  this  petition,  the  petition- 
en  were  held  in  custody  in  Anne  Arundel  county  as  slaves, 
then  this  petition  cannot  be  sustained  in  this  court. 

The  court  granted  the  fourth  ,and  rejected  the  first  three  prayers 
of  petitioners,  and  refused  to  grant  the  prayers  of  defendant,  and 
instructed  the  jury  that  they  are  at  liberty  to  infer,  from  all  the 
circumstances  in  the  case,  that  letters  of  administration  were 
granted  on  the  estate  of  Mrs,  Cerd,  and  that  her  estate  has 
been  duly  administered,  and  all  its  debts  paid.  To  which 
opinions,  and  each  of  them,  the  defendant  excepted. 

The  verdict  and  judgment  being  for  petitioners,  the  defen- 
dant appealed.  The  record  does  not  show,  that  any  prayer 
called  the  3rd  prayer,  was  ever  offered  by  the  petitioners. 
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The  cause  was  argued  before  Dorsey,  0.  J.,  Chambers^ 
Spence,  Magruder,  and  Martin  J. 

By  Wm.  H.  G.  Dorsey,  for  (he  appellant,  and 
By  Nelson  and  Presstman  for  the  appellees. 

Dorsey,  C.  J.,  delivered  the  opinion  of  this  court. 

The  first  question  presented  for  review  in  this  court,  by  the 
record  before  it,  is,  did  Baltimore  county  court  err  in  overrul- 
ing the  plea  in  abatement  to  its  jurisdiction,  filed  by  the  appel- 
lant, to  the  appellees'  petition  for  freedom?  The  plea  alleges 
that  each  and  every  of  the  petitioners  did,  at  the  time  of  filing 
said  petition,  and  long  before,  reside,  and  have  ever  since  re- 
sided, under  the  direction  of  the  said  Thomas  Anderson,  their 
master  and  owner,  out  of  the  jurisdiction  of  Baltimore  county 
court,  and  in  Howard  district  of  Anne  Arundel  county.  By 
the  law  of  Maryland,  as  far  as  regards  liberation  from  slavery, 
a  negro  is  regarded  as  the  slave  of  him  by  whom  he  is  held  in 
bondage,  until  his  right  to  freedom  is  established  by  the  judg- 
ment of  the  court,  competent  to  try  such  right.  By  the  act  of 
1796,  ch.  67,  sec  21,  the  county  court  of  that  county  in  which 
the  ^^petitioner  or  petitioners  shall  reside^  under  the  direction 
of  his,  her,  or  their  master  or  mistress,  or  owner,"  are  exclu- 
sively vested  with  the  power  of  trying  the  petition  for  freedom. 
That  the  petitioners  at  the  time  of  filing  (heir  petition  and  for 
some  time  before,  resided  under  the  direction  of  the  appellant 
their  assumed  owner,  in  Howard  district  of  Anne  Arundel 
county,  are  facts  stated  in  the  plea  in  abatement,  and  are  not 
traversed  or  disproved^  but  on  the  contrary  are  fully  established 
by  the  proof  in  the  cause. 

In  acquiring  a  residence  by  a  slave,  he  has  no  will  of  his 
own.  Neither  his  acts  unauthorised  by  his  master,  nor  his  voli- 
tion form  any  ingredient  in  the  constitution  of  his  residence. 
Its  creation  and  continuance  depend  entirely  upon  the  acts  and 
intentions  of  the  owner,  whose  power  of  changing  at  his  own 
will  and  pleasure  the  residence  of  the  slave,  is  a  matter  resting 
entirely  in  his  own  discretion.     In  Johnson  vs.  Tompkins,  1 
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Bcddwin^s  Rep,,  577,  (a  case  involving  (he  rights  and  pov^ers 
of  slave-owners)  Justice  Baldwin  of  the  Supreme  Court  of  the 
United  Stales,  says :  ^^  As  a  consequence  of  the  right  of  property, 
the  owner  may  keep  posession  of  his  slave;  if  he  absconds  he 
may  retake  him  by  pursuit  into  another  State,  and  may  bind  or 
secure  him  in  any  other  way  to  prevent  his  second  escape;  he 
may  arrest  him  by  the  use  of  as  much  force  as  is  necessary  to 
effect  his  reclamation;  he  may  enter  peacably  on  the  property 
or  into  the  house  of  another,  taking  care  to  commit  no  breach 
of  (he  peace  against  third  persons.  But  it  is  no  breach  of  the 
peace  to  use  as  much  force  or  coercion  towards  the  fugitive  as 
suffices  for  his  security;  as  without  such  force  no  slave  could  be 
retaken  without  his  consent.  The  master  may  also  use  every  art, 
device  or  stratagem,  to  decoy  the  slave  into  his  power;  odious 
as  these  terms  may  be  in  their  apj)lication  to  an  unlawful  act, 
they  ought  to  be  considered  as  far  otherwise  when  used  for  a 
lawful  and  justifiable  purpose."  If  these  powers  exist  in  the 
master  in  regard  to  a  fugitive  slave, (as  rhey  unquestionably  do,) 
they  are  equally  inherent  in  him,  when  he  seeks  to  change  the 
residence  of  his  slave,  or  to  obtain  a  more  secure  possession  of 
him,  or  when  acting  under  an  apprehension  of  his  design  to 
abscond. 

In  overruling  the  appellant's  plea,  in  abatement  and  award- 
ing a  re^owc/ea^  ouster,  we  think  Baltimore  county  court  erred, 
for  which  error  its  judgment  must  be  reversed.  And  there  be- 
ing no  jurisdiction  in  that  court  according  to  the  express  provi- 
sion of  the  act  of  1795,  to  entertain  the  petition  before  it,  no 
procedendo  can  be  awarded. 

From  the  preceding  remarks  of  this  court,  it  is  not  to  be  un- 
derstood as  having  decided,  that  in  no  case  can  a  petition  for 
freedom  be  sustained  in  a  county  court,  other  than  that  in  which 
the  petitioner  resided  at  the  time  of  filing  his  petition.  A  case 
may  well  be  imagined,  where  such  a  right  would  be  sustained. 
As  for  example,  where  it  appears  that  a  master,  having  given 
residence  to  his  slave  in  county  A.  for  instance,  upon  being  in- 
formed that  he  is  there  about  to  file  his  petition  for  freedom, 
and  knowing  that  the  evidence  necessary  to  maintain  the  peli- 
17         V.9 
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tion  can  be  conveniently  obtained  only  in  that  county,  and 
having  no  sufficient  reason  to  believe  that  a  fair,  and  impartial 
trial  cannot  there  be  had,  in  fraud  of  the  jurisdiction  of  the 
court  of  the  county  A,  and  to  prevent  a  fair  trial  of  the  claim 
of  the  petitioner,  removes  him  to  another  county;  in  such  a 
case  the  county  comt  of  A,  might  exercise  its  jurisdiction  and 
proceed  on  a  petition  for  freedom  in  the  same  manner  as  if 
such  change  of  the  residence  of  the  slave  had  never  taken 
place.  But  such  is  not  the  case  now  before  us  appearing  either 
in  the  petition  or  proof. 

The  decision  thus  expressed  upon  the  first  bill  of  exceptions 
would,  as  it  might  well  have  done,  have  terminated  the  duties 
of  this  court  in  relation  to  the  case  now  before  it.  But  the 
legislature  of  Maryland  having  required  our  decision  on  all  the 
bills  of  exceptions,  taken  in  the  case,  we  now  proceed  to  the 
discharge  of  the  remaining  portion  of  the  duty  thus  imposed 
upon  us. 

The  second  exception  of  the  appellant  is  taken  to  the  over- 
ruling of  his  suggestion  made  under  the  act  of  1810,  chapter 
63,  sec.  3,  for  the  removal  of  the  cause  to  the  court  of  Howard 
district  of  Anne  Arundel  county.  The  suggestion  being  made 
upon  oath,  and  "supported  by  competent  testimony,"  it 
was  submitted  to  the  county  court.,  under  an  agreement  of  the 
parties,  containing  a  provision,  "that  the  testimony  already  on 
file  in  this  cause  may  be  read  in  evidence  subject  to  legal  ex- 
ceptions.*' Under  this  submission  "the  testimony  already  on 
file"  being  subject  to  legal  exceptions,  was  inadmissible.  The 
court  below  in  determining  on  the  sufliciency  of  the  suggestion 
for  the  purpose  for  which  it  was  offered,  is  confined  to  the  com- 
petent testimony  offered  in  its  support,  and  cannot  receive  any 
evidence  upon  the  subject  offered  by  the  opposite  party.  To 
warrant  the  removal  imderthe  suggestion,  the  act  of  Assembly 
requires  that  the  person,  "claiming  to  be  the  owner  of  the  said 
petitioner,  had  actually  held  the  said  petitioner  in  bondage." 
In  construing  this  clause  of  the  act  of  Assembly,  if  we  can  do 
so,  consistently  with  its  general  intent,  we  ought  to  give  some 
import  to  every  word  used  in  the  enactment.     "Actually  held 
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in  bondage/'  was  intended  to  mean  something  more  than  a 
mere  legal  or  constructive  holding  in  bondage;  it  means  a  hold- 
ing in  bondage  in  point  of  fact.  The  suggestion  and  affida- 
vits thereto,  prove,  that  as  a  matter  of  fact,  the  appellant  had 
actually  held  in  bondage  the  petitioner  Rebecca^  but  not  her 
children,  the  other  petitioners,  within  the  contemplation  of  the 
act  of  Assembly.  Of  them  he  had  but  a  legal,  a  constructive 
holding  in  bondage.  Had  the  appellant  in  his  suggestion  prayed 
for  the  removal  of  Rebecca  GarreVs  case  only,  it  ought  to 
have  been  granted  by  the  court  below.  But  having  prayed 
for  the  removal  of  the  petition  of  all  the  petitioners,  for  the 
reason  we  have  stated,  we  think  the  county  court  did  not  err  in 
its  general  overruling  of  the  appellant's  suggestion. 

The  ruling  of  the  county  court  excepted  to,  is  thus  briefly 
stated  in  the  appellant's  third  bill  of  exceptions.  *'The  de- 
fendant having  asked  of  the  witness  whether  tlie  petitioner  was 
not  married,  and  had  a  husband,  to  which  the  witness  answered 
that  she  had,  and  his  name  was  William  Garrett.  The  coun- 
sel of  the  petitioners  then  proposed  to  ask  the  witness,  what 
was  the  character  of  said  husband,  to  which  the  counsel  for 
defendant  objected;  but  the  court  overruled  the  objection,  and 
allowed  said  question  to  be  asked,  which  was  asked,  and  the 
witness  answered  the  question  to  the  jury,  and  to  which  opinion 
of  the  court  the  defendant,  by  his  counsel,  excepted,"  &c. 

The  bill  of  exceptions  does  not  disclose  for  what  purpose  the 
question  objected  to  was  asked,  and  there  is  nothing  in  the 
record  from  which  this  couit  can  infer  its  pertinence  or  mate- 
riality to  the  issues  before  the  jury.  It  ought,  therefore,  to 
have  been  rejected  by  the  county  court  as  an  immaterial  and 
impertinent  question.  But  although  the  county  court  erred  in 
permitting  the  question  to  be  asked  and  answered,  yet,  as  it 
does  not  appear  to  us  that  it  could  have  had  any  influence  on 
the  jury  in  their  finding  on  the  issues  in  the  cause,  it  forms  no 
ground  for  the  reversal  of  the  judgment  of  the  court  below. 

We  concur  in  opinion  with  the  county  court,  that  by  the 
last  will  and  testament  of  Sarah  Cord,  the  petitioner,  Rebecca 
GarreUjX^BA  not  manumitted.    The  testatrix  declares,  that 
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her  negroes  are,  by  her  will,  ^Miberaled  and  set  free,  in  the 
manner  and  form  following,  that  is  to  say:  my  negro  man 
Tom,  my  negro  man  Joshua^  and  my  negro  woman  PhebCy 
to  be  free,  to  all  intents  and  purposes,  from  the  date  of  my  de- 
cease; my  negro  woman  ^eck,  and  my  negro  man  Basil,  lo 
be  free  at  the  expiration  of  four  years  from  the  date  of  njy  de- 
cease; my  negro  boy  Levi,  my  negro  boy  Damdj  my  negro 
girl  fifewy,  my  negro  girl  Mariah,  my  negro  girl  Elizabelh,  my 
negro  girl  Matilda^  my  negro  boy  Elias,  my  negro  child  Wil- 
liam,  all  and  each  of  them  to  be  free,  when  they  arrive  at  the 
age  of  twenty-five  years,  them,  and  their  issue  or  increase,  for- 
ever." On  reading  this  will,  that  the  testatrix  designed  to 
enumerate  all  the  slaves  on  whom  manumission  was  conferred, 
and  to  prescribe  the  periods  at  which  the  manumission  of  each 
was  to  take  effect,  we  regard  as  a  proposition  too  manifest  oa 
the  face  of  the  will  to  admit  of  controversy.  Some  of  them 
were  to  be  free  at  her  death,  some  four  years  afterwards,  and 
some  with  their  issue  or  increase,  as  they  should  respectively 
arrive  to  the  age  of  twenty-five  years.  As  to  the  issue  of  her 
negro  w^oman  Becky  who  was  to  be  free  four  years  after  the 
testatrix's  death;  she  has  made  no  provision,  and,  consequently, 
under  her  will,  they  have  no  claim  to  freedom.  Had  she  de- 
signed it,  she  would  have  so  declared  in  her  will,  and  would, 
as  she  did  in  every  other  instance,  have  specified  the  period  at 
which  emancipation  was  to  commence.  Our  province  is  not 
to  speculate  as  to  intention,  and  give  efficacy  to  bequests  not 
expressed  in  the  will,  but  to  declare  its  true  intent  and  mean* 
ing,  upon  a  fair  interpretation  of  the  terms  and  expressions 
which  it  contains. 

The  appellant's  fourth  bill  of  exceptions  raises  various  ques- 
tions as  to  the  correctness  of  the  ruling  of  the  county  court  in 
granting  the  fourth  prayer  of  the  appellees,  and  rejecting  the  two 
prayers  made  by  the  appellant,  and  in  instructing  the  jury,  that 
they  were  '^  at  liberty  to  infer  from  all  the  circumstances  in  tiie 
case,  that  letters  of  administration  were  granted  on  the  estate  of 
Mrs.  Cardy  and  that  her  estate  had  been  duly  administered  and 
fdi  its  debts  paid. "    In  granting  the  fourth  prayer  of  the  petition* 
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ers,  the  county  court  erred,  in  the  opinion  of  this  court,  for  various 
reasons,  any  one  of  which  we  deem  sufficient  to  have  prevented 
the  prayer  being  granted  in  its  entirety.  The  first  error  deemed 
necessary  \o  be  mentioned,  is  presented  by  the  first  and  second 
sentences,  (according  to  its  punctuation,)  of  the  petit  ionei-s' fourth 
prayer,  which  are  in  these  words:  '^  If  the  jury  find  from  the  evi- 
dence in  the  cause,  that  Sarah  Cord  made  her  will,  as  stated  in 
the  first  prayer,  and  by  said  will  appointed  Jokn  Cord  the  execu- 
tor thereof;  and  that  said  John  Cord^  after  the  death  of  Saraky 
and  in  or  prior  to  the  year  1819,  sold  personal  property  left  by 
said  Sarahy  and  acted  in  reference  to  said  properly  as  executor. 
The  jury  may  presume,  from  lapse  of  time  and  all  the  evidence 
in  this  case,  that  stiid  John  Cord  acted  under  letters  testamen- 
tary upon  the  estate  of  Surah,  legally  granted  to  said  John.^^ 
The  only  evidence  upon  which  the  jury  were  authorised  to 
find  this  presumption  was,  the  will  of  Sirah  Cordy  and  the 
proof  of  Bnal  Stinchcomby  which,  as  regards  this  question,  is 
as  follows:  "that  John  Cord,  named  as  executor  of  Sarah 
Cordy  sold  the  rest  of  the  negroes,"  except  Beck,  the  petitioner. 
But  in  what  character  John  Cord  sold  the  negroes;  at  what 
price  they  were  sold;  whether  the  sales  were  consurnmated  by 
payment  of  the  purchase  money;  whether  the  negroes  sold 
were  ever  delivered  to  the  purchasers,  and  if  so  delivered,  for 
what  length  of  time  they  remained  in  their  possession;  and 
whether  John  Cord  paid  the  debts  of  the  deceased,  or  otherwise 
administered  her  assets,  are  facts  for  the  ascertainment  of  which 
the  proof  in  the  cause /urnishes  no  solution.  There  is  no  evi- 
dence that  any  inventory  was  ever  returned  to  the  orphans 
court  of  Anne  Arundel  county,  or  any  account  of  the  executor 
settled  before  it.,  or  that  it  ever  passed  any  order;  or  that  any 
proceeding  was  ever  had  before  it  recognising  John  Cord  as 
the  executor  of  the  deceased.  The  exhibit  of  the  will  and  the 
isolated  fact,  that"/oA/i  Core/,  named  as  executor  of  Sarah 
QnrdySold  the  rest  of  the  negroes,"  is  not  evidence  legally 
sufficient  to  warrant  the  jury  in  finding  that  ^^John  Cord  acted 
under  letters  testamentary  upon  the  estate  of  Sarahy  legally 
granted."     And  such  a  presumption  is  strongly  repelled  by 
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the  provision  in  the  will  of  ihe  testatrix,  ^*  that  no  letters  of 
administration  be  taken  out  on  her  estate."  Under  all  the 
circumstances  of  the  case,  the  only  rational  conclusion  at  which 
the  jury  could,  with  any  certainty,  arrive,  was  that  no  letters 
testamentary  had  been  granted. 

It  hence  results,  that  the  court  erred  in  granting  the  third 
sentence  of  the  prayer:  "That  the  jury  may  further  presume 
from  lapse  of  time  aforesaid,  and  all  the  other  circumstances  in 
this  case,  that  the  estate  of  said  Sarah  was  fully  administered 
and  all  debts  paid."  There  having  been  no  letters  testamen- 
tary granted,  no  such  presumption  can  legally  arise. 

The  fourth  sentence  of  the  fourth  prayer  is  as  follows: 
"And  if  the  jury  find  from  all  the  circumstances  in  this  case, 
that  the  petitioner  Rebecca,  openly  and  publicly  acted  for  her- 
self, as  a  free  person;  making  contracts  as  such,  for  a  period  of 
twenty  years,  or  any  considerable  length  of  time  less  than 
twenty  years  without  the  interruption  of  any  one;  and  also  find 
the  aforesaid  John  Cord  having  knowledge  of  her  so  acting, 
nor  any  one  else  adopted  any  steps  to  claim  her  as  a  slave;  and 
shall  further  find  that  the  children  of  the  said  Rebecca,  acted 
under  the  direction  and  control  of  said  Rebecca  as  free  pei-sons; 
that  no  attempt  was  made  by  John  Cord  or  any  one  else  to 
claim  them  as  slaves;  then  the  jury  may  find  that  they  are 
abandoned  and  allowed  to  go  at  large  as  free  persons,  without 
any  claim  to  them  as  slaves:  and  if  the  jury  find  these  facts, 
these  petitioners  are  entitled  to  their  freedom."  In  grantingthis 
last  sentence  of  (he  fourth  prayer,  we  conceive  there  is  error, 
upon  several  distinct  and  and  independent  grounds.  The  facts 
stated  in  the  afiidavit  for  the  renioval  of  this  case  from  Balti- 
more county  court  to  the  court  of  Howard  district  of  Anne 
Arundel  county,  are  not  in  evidence,  and  for  our  consideration 
upon  the  questions  before  us,  under  the  appellant's  fourth  bill 
of  exceptions.  There  was  proof  before  the  jury  that  the  peti- 
tioner Rebecca  Oarreii,  was  part  of  the  personal  estate  of 
Sarali  Cord  at  the  time  of  her  decease;  and  there  is  no  evi- 
dence to  show  she  was  then  the  property  of  any  other  person. 
There  was  no  evidence  to  show  that  John  Cord  ever  entered 
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into  any  contract  by  which  Rebecca  Garrett  was  to  be  free,  or 
was  intended  so  to  be;  or  that  by  word  or  deed  (other  than  her 
going  at  large  as  a  free  pei*son,  as  the  prayer  puts  it  to  the  jury 
to  find,  with  his  knowledge,)  recognized  her  to  be  such.  There 
is  a  total  absence  of  all  such  facts  as  taken  in  connection  with 
the  actual  enjoyment  of  the  right  claimed,  have  in  somewhat 
analogous  cases  been  deemed  suflicient  to  authorise  a  jury  in 
finding,  or  presuming,  the  existence  of  a  deed,  conferring  the 
right,  where  the  time  of  its  actual  enjoyment  has  been  for  a  less 
period  than  twenty  years.  This  court  have  said  in  Burke  vs, 
Negro  Joe,  6  Gill  and  John.,  136,  that  "negro's  going  at  large 
and  acting  as  free  for  any  length  of  time,  will  not  per  sc,  be 
a  sufficient  foundation  to  presume  a  deed.  Because  he  might 
be  in  that  situation  without  the  knowledge  of  his  owner,  or 
there  might  be  no  person  legally  authorised  to  claim  him,"  or, 
it  might  have  been  added,  that  the  owner  might  have  been  un- 
successful in  his  reasonable  efforts  to  assert  his  rights,  or  that 
the  place  or  circumstances  under  which  the  slave  acted  as  a  free 
man^  excused  him  from  making  the  usual  efforts  to  reduce  him 
to  bondage.  We  regard  it  as  a  principle  equally  clear  with 
that  referred  to  in  6  Gill  and  John.,  that  no  presumption  of  a 
deed  of  manumission  is  authorised  as  a  matter  of  law  to  be  de- 
clared by  the  court;  or  as  a  matter  of  fact  to  be  found  by  the 
jury,  upon  the  mere  ground  that  a  slave  has  gone  at  large  and 
acted  as  a  free  man  with  his  master's  knowledge,  unless  such 
going  at  large  and  acting  as  if  free,  be  for  at  least  twenty  years 
uninterrupted  duration.  The  county  court,  therefore,  erred  in 
declaring  that  the  petitioners  were  entitled  to  their  freedom  had 
they  thus  gone  at  large  as  free  for  any  time  less  than  twenty 
ycare.  It  erred  also  in  saying  that  freedom  was  so  consum- 
mated by  **any  considerable  length  of  time  less  than  twenty 
years."  The  word,* 'considerable,"  when  thus  used,  being  a 
term  of  too  indefinite  import  to  be  left  to  the  finding  of  a  jury, 
and  tending  to  confuse  or  mislead  them.  One  juror  might 
deem  six  months,  another  six  years^  another  ten  years,  another 
sixteen  years,  as  the  considerable  length  of  time  within  the 
meaning  of  the  county  court;  and  thus  the  obvious  tendency 
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of  granting  ihe  prayer,  would  be  to  distract  and  mislead  the 
jury.  Tl)e  giving  the  prayer  was  also  wrong,  because  it  sub- 
milted  to  the  finding  of  i!jc  jury  a  knowledge  in  Jo/m  Cord, 
without  a  pariicle  of  lesiinjony  having  been  oiFercd  to  show  it. 

The  conclusion  of  the  prayer,  (which  asserts  the  freedom  of 
the  children  of  Rebecca^  because  they  acted  as  free  persons  un- 
der her  direction  and  control,  without  any  aUempt  by  John 
Cord  or  any  one  else  to  claim  them  as  slaves;  and  that  the  jury 
might  thence  find  that  they  were  abandoned,)  is  also  errone- 
ous. It  warrants  the  jury  in  saying  that  the  negroes  are  aban- 
doned and  free,  although  John  Cordy  had  no  knowledge  of 
their  ever  having  acted  as  free  persons.  What  import  the  au- 
thor of  the  prayer  designed  to  give  to  the  word  "abandoned," 
does  not  perhaps  very  distinctly  appear.  But  if  it  meant  to 
assert  that  abandonment  by  the  owner  of  a  slave  that  he  might  be 
ix^^fh,  per  se,  a  legitimate  mode  of  manumission  in  Maryland, 
it  is  a  proposition  as  novel  as  it  is  contradictory  to  the  express 
provisions  of  our  act  of  Assembly  upon  die  subject.  A  man 
may  to  day  abandon  his  slave  as  free,  and  to  morrow  take  pos- 
session of  him,  and  his  title  to  him  is  as  unquestionable  as  if  no 
such  abandonment  had  ever  been  made.  In  Mart/land  the 
law  recognizes  but  two  modes  of  manumission;  the  one  by  last 
will  and  testament,  the  other  by  deed,  duly  executed,  acknow- 
ledged and  recorded.  It  is  true,  such  deeds  of  manumissions, 
are  sometimes  presumed  to  exist  without  their  production,  but 
abandonment, /^er^e,  is  no  sufficient  foundation  for  such  a  pre- 
sumption. 

This  prayer,  however,  is  radically  wrong,  upon  another  ground 
than  those  which  have  been  stated.  An  executor  has  no  power, 
as  such,  in  this  State,  to  execute  a  deed  of  manumission;  it 
would  be  a  palpable  violation  of  his  duty;  a  fraud  upon  the 
creditors  or  representatives  of  the  testator,  which  the  law  would 
not  tolerate.  No  presumption  either  of  law  or  fact,  that  sucli 
a  deed  was  executed  by  the  executor  can  ever  arise,  or  give  to 
petitioners  a  title  to  freedom. 

From  the  preceding  part  of  this  opinion,  it  is  apparent,  that 
the  appellant  by  his  first  prayer  having  asked  less,  and  but  a 
part  of  what  he  had  a  right  to  demand  at  the  hands  of  the 
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county  court,  there  is  error  in  its  not  being  g^nted.  That  this 
court  dissent  from  the  instruction  given  by  the  county  court,  is 
shown  by  its  decision  on  the  third  sentence  of  the  fourth  prayer 
of  the  petitioners.  The  appellant  having,  for  the  same  rea- 
sons assigned  in  his  second  prayer,  why  the  petition  should 
not  be  sustained,  pleaded  to  the  jurisdiction  of  the  county  court, 
and  that  plea  being  overruled  by  the  court,  and  a  bill  of  excep- 
tions taken  by  the  appellant  to  its  ruling,  it  was  not  bound  to 
entertain  a  prayer,  the  only  effect  of  which  would  have  been 
the  reiteration  of  a  decision  already  pronounced  by  the  court, 
and  from  which  a  bill  of  exceptions  had  been  taken.  By 
such  reiteration  no  additional  injury  would  have  been  inflicted 
on  the  appellant,  and  the  court's  refusal  to  make  it  by  rejecting 
the  prayer,  forms  no  ground  for  the  reversal  of  its  judgment. 
If  the  court  can  be  required  again  and  again  to  reiterate  its  de- 
cision upon  the  same  point,  there  would  be  no  end  to  litigation, 
and  a  trial  might  be  procrastinated  almost  indefinitely. 

We  concur  with  the  county  court  in  overruling  the  appel- 
lant's suggestion  for  a  removal  of  the  cause,  as  stated  in  his  sec- 
ond bill  of  exceptions,  and  also  in  refusing  to  sustain  his  sec- 
ond prayer  as  stated  in  his  fourth  bill  of  exceptions,  but  dissent- 
ing from  its  rulings  in  the  first  and  residue  of  the  fourth  bill  of 
exceptions,  and  its  instruction  given  to  the  jury  as  stated  in  the 
fourth  bill  of  exceptions,  its  judgment  is  reversed  jBind  no  pro- 
cedendo will  be  awarded. 

JUOOMBNT  REVEIUBBD. 


JoBN  R.  GWYNN  AND  ChARLES  R.  GwYNN,  TAADING  UNDSR 
THE  FIRM  OF  GwYNN  &  Co.,  PS,  JoSIAH  LeB  AND  OTHERS. 

June  1850. 

A  honafide  holder  of  a  negrotiable  nolo  for  a  valuable  eonfideration,  witboot 
notice  of  faoU  which  afTect  its  validity  as  beltreen  ant^oedent  parties,  if  ht 
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takes  it  by  endoreemeDt  before  it  becomes  dae,  acquires  a  valid  title  and 

may  recover  upon  it,  althoagh,  as  between  antecedent  parties,  the  trans. 

action  may  be  invalid. 
Tiie  defendant  received  a  negotiable  note,  as  security  for  the  payment  of  mo- 

ney  borrowed  at  the  time,  of  him,  by  the  endorsers  of  the  note,  without 

notice  that  it  had  been  fraudulently  obtained  from  the  makers.     Hkld, 

that  he  could  recover  upon  it. 
Before  the  makers  cap  ask  relief  in  equity  sgainst  such  a  note,  they  must 

show  that  they  have  a  defence  of  which  they  cannot  avail  themselves  it 

law. 
The  defendant  is  not  bound  to  exhaust  his  remedies  against  other  securities, 

placed  in  his  hands  at  the  same  time  for  the  same  debt,  before  he  can  en. 

force  payment  of  such  note. 
It  is  no  defence  that  the  debt  for  which  the  note  was  pledged  as  security  wu 

tainted  with  usury ;  the  makers  of  the  note  cannot,  for  this  reason,  avoid 

the  contract. 
Before  the  act  of  1845,  ch,  353,  if  the  debtor,  or  any  person  who  had  a  right 

to  represent  him,  asked  iu  chancery  to  be  relieved  from  the  payment  of 

any  usurious  debt,  the  principal  and  legal  interest  must  be  paid. 
This  act  will  not  permit  any  person  to  avoid  the  contract  in  any  suit,  whether 

in  law  or  iu  equity  ;  the  principal  and  legal  interest  are  still  due  and  to  be 

paid,  and  the  creditor  is  entitled  to  all  the  securities  which  he  has,  just  as 

if,  by  the  original  terms  of  the  contract,  it  had  been  to  pay  the  principal, 

with  legal  interest. 

Appeal  from  the  Court  of  Chancery. 

The  facts  of  ibis  case  are  fully  stated  in  the  following  opinion 
of  the  chancellor,  (Johnson,)  accompanying  his  order  dissolv- 
ing the  injunction  obtained  by  the  appellants,  the  complainants 
below. 

**  This  cause,  though  not  very  important  wiih  reference  to 
the  amount  involved  in  its  decision,  is  yet  not  destitute  of  inter- 
est to  the  commercial  conmiuniiy. 

It  appears,  that  some  time  in  the  month  of  April,  1848,  tbe 
complainants,  trading  under  the  firm  of  Cfwynn  and  Company y 
placed  ip  the  hnnds  of  George  Baughman^  of  the  firm  of 
Baughtnan^  Nicholson  and  Cannon^  their  promissory  note  for 
^1,227.33,  made  payable  to  the  last  named  firm,  dated  the 
9th  day  of  that  month,  and  payable  eight  months  after  dale, 
and,  as  the  complainants  allege,  the  note  so  made  and  delivered 
by  them  to  Baughman,  was  made  aod  delivered  upon  tbe  offer 
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aod  agreement  of  Baughman  to  procure  the  same,  to  b«  dis- 
counted for  their  use  at  some  bank  in  Baltimore,  Baughman 
did  not  comply  with  this  alleged  agreement,  but  on  the  con- 
trary, on  the  11th  of  September,  1848,  three  months  before 
the  maturity  of  the  note,  the  firm  of  which  he  was  a  member, 
borrowed  from  the  defendant  £.e^,e  $21,000,  and  lodged,  and 
hypothecated  with  him,  as  security  for  the  re-payment  of  the 
money,  this  note,  with  many  others,  a  list  of  which  is  given  in 
his  answer.  Of  these  notes,  it  appears  some  have  matured  and 
remain  unpaid,  and  that  others  have  not  yet  matured,  so  that 
a  considerable  portion  of  the  money  loaned  is  still  due. 

There  is  nothing  to  show  that  Lee^  the  defendant,  had  any 
knowledge  or  any  reason  to  suspect  when  he  received  this  note 
as  stated,  that  it  hud  been  procured  by  fraud  or  misrepresenta- 
tion, or  was  without  consideration ,  and  in  his  answer  he  ex- 
pressly denies,  that  he  had  any  such  knowledge  or  suspicion, 
and  denying  all  belief  in  the  allegations  of  the  bill  charging 
such  fraud  and  want  of  consideration,  the  defendant  avers  him- 
self to  be  a  bona  fide  holder  of  the  note,  fbr  a  full  and  valuable 
consideration,  and  without  notice. 

The  bill  charges,  that  the  note  was  pledged  by  Baughman^ 
Nicholson  and  Cannon,  to  the  defendant  Lee,  to  secure  the 
payment  of  a  large  sum  of  money  which  they  had  borrowed  of 
bim,  and  upon  which  he  charged  and  exacted  from  said  firm 
usurious  interest.  The  bill  does  not  allege  that  the  defendant 
knew  of  the  circumstances  under  which  the  note  was  given  to 
Bavghman,  nor  does  it  charge  that  complainants  gave  Lee 
notice  thereof,  until  after  he  had  received  the  same  from  the 
payees,  as  security  for  the  loan  made  to  them,  nor  is  there  any 
allegation  that  steps  were  taken  by  the  complainants,  by  pub- 
lication or  otherwise,  to  caution  the  public  against  taking  the 
note.  It  is  charged,  that  to  secure  the  money  borrowed  by 
Baughman,  Nicholson  and  Cannon,  from  the  defendant,  they 
pledged  with  him  securities  to  a  larger  amount  than  the  loan, 
and  the  bill  insists,  that  Lee  is  bound,  before  be  can  proceed 
against  the  complainants  upon  their  note,  to  apply  and  exhatist 
the  other  securities.     In  answer  to  this  charge  the  respondeni 
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sayS;  that  several  of  the  makers  of  the  other  notes  pledged  to 
him  have  refused  to  pay  them,  and  that  some  of  them  insist* 
that  they  were  lent  to  Baughman^  Nicholson  and  Cannon^ 
and  that  after  defendant  is  repaid  his  loan,  with  interest,  they 
are  entitled  to  share  in  the  surplus,  if  any  there  be.  The  com* 
plaiuants  further  in  their  hill  insist^  that  even  if  the  defendant 
can  hold  said,  note  as  a  security  at  all,  it  can  only  be  for  so 
much  as  might  be  due  him,  after  deducting  all  the  interest 
paid  him  by  said  firm  on  ail  their  transactions,  over  and  above 
the  interest  allowed  by  law,  and  they  call  upon  the  defendant 
to  state  the  amount  of  such  excessive  interest  paid  within  the 
period  of  the  three  Ibst  years. 

In  answer  to  this  ground  of  equity,  the  defendant  says^  thai 
the  loan  already  spoken  of  for  $21,000,  and  a  further  loan  to 
the  same  parties  of  $4,000,  on  the  16th  of  August,  1848,  and 
to  secure  the  re-payment  of  which,  other  notes  were  hypothe- 
cated with  the  defendant,  are  the  only  two  transactions  of  busi* 
Dess  he  has  with  Baughmauy  Nicholson  and  Cannon,  That 
he  claims  to  hold  these  last  notes,  as  also  those  pledged  for  the 
payment  of  the  $21 ,000,  before  mentioned,  as  security  for  the 
te-payment  of  the  two  sums,  principal  and  interest,  and  such 
tosts  and  ejtpenses  as  he  may  incur  by  the  resistance  of  the 
makers  of  the  notes  to  pay  the  amount  of  their  liabilities. 

And  denying  the  right  of  the  complainant  to  interrogate  him, 
ot  his  obligation  to  answer  to  the  charge  of  usury,  the  defendant 
says,  '<  he  was  always  ready  and  willing,  and  is  now  ready  and 
willing,  to  surrender  to  the  persons  entitled  to  receive  the  same, 
all  the  securities  which  he  holds  upon  the  payment  to  him  of 
the  amount  of  Baughman^  Nicholson  and  Cannon'* s  indebted- 
ness to  him,  with  legal  interest  thereon,  and  the  costs  and  ex- 
penses," d&c.  But  he  claims  to  hold  the  said  securities  until  he 
is  so  repaid,  and  to  adopt  such  measures  as  he  may  be  advised, 
and  as  may  be  necessary  to  recover  the  sums  due  upon  said 
securities,  until  he  shall  be  reimbursed  his  principal  legal  inter- 
est, and  costs  and  expenses. 

The  injunction  which  was  ordered  upon  the  filing  of  this 
bill,  to  restrain  the  defendant  Lee  from  passing  away  the  note 
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of  the  complainants,  or  from  suing  them  to  recover  the  amount 
Uiereof,  was  not  granted  upon  the  alleged  fraud  charged  to 
have  been  practised  by  Baxighman  upon  the  complainants  in 
obtaining  the  note,  because  it  was  not  charged  that  the  defend- 
ant had  any  knowledge  of  such  fraud  or  imposition  at  the  time 
he  received  it,  but  upon  the  ground,  as  I  understood  the  bill, 
that  it  was  pledged  with  the  defendant  to  secure  a  pre-existing 
debt,  due  from  Baughtnan,  Nicholson  and  Cannon^  to  him, 
the  allegation  being  that  it  was  placed  with  the  defendant  by 
those  parties,  '^  to  secure  the  payment  of  a  large  sum  of  money 
which  they  had  borrowed  from  him,"  which  language  was  un- 
derstood by  me  to  mean)  which  they  had  borrowed  prior  to  the 
pledge,  and  with  that  understanding  I  thought  he  might  not 
be  entitled  to  all  the  rights  which  attach  to  a  party  who  had 
taken  a  negotiable  security  bonajide  and  without  notice,  and 
in  the  usual  course  of  business.  Story  on  Promissory  NoieSy 
sec.  195,  note  1 . 

If  Baughman  committed  a  fraud  or  practised  an  imposition 
upon  the  complainants,  that  was  a  matter  between  him  and 
them,  with  which  the  defendant  Lee  had  nothing  to  do,  and 
for  which  he  could  in  no  way  be  responsible,  unless  he  had 
notice  thereof  when  he  received  the  note.  Baughman  was 
trusted  by,  and  made  the  agent  of  the  complainants,  and  if  he 
abased  their  confidence,  surely  they,  and  net  third  parties, 
ignorant  of  the  fraud,  must  bear  the  consequences,  and  their 
claim  to  the  protection  of  the  court  was  the  weaker,  seeing  that 
after  they  discovered  the  imposition,  they  did  not  take  the 
usual  and  proper  course  to  warn  the  public,  by  advertising  or 
in  some  other  way.  Unquestionably  as  between  them  and  inno* 
cent  third  parties,  who  might  obtain  their  note  before  its  maturi- 
ty, and  in  the  ordinary  course  of  business,  there  could  not  be  a 
doubt  as  to  who  should  hear  the  loss. 

There  can  be  no  doubl  that  a  bona  fide  holder  of  a  negotia- 
ble instrument,  for  a  valuable  consideration  without  any  notice 
of  facts  which  affect  its  validity  as  between  the  antecedent 
parties^  if  he  takes  it  by  endorsement  before  it  becomes  due, 
acquires  a  valid  title,  and  may  recover  upon  it,  although  as  be- 
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tween  the  antecedent  parties,  the  transaction  may  be  invalid. 
"This  is  a  doctrine."  Mr.  Justice  Story  says,  "so  long  and  so 
well  established,  and  so  essential  to  the  security  of  negotiable 
paper,  that  it  b  laid  upamong  the  fundamentalsof  the  law."  And 
as  little  doubt  is  there  that  the  holder  of  such  paper,  before  it  is 
due,  is  not  bound  to  prove  that  he  is  a  bonajide  holder  for  a 
valuable  consideration,  without  notice,  for  the  court  will  pre- 
sume that,  in  the  absence  of  rebuuing  proof.  It  is  true,  that 
if  the  other  party  has  established  the  want,  or  failure,  or  illegali- 
ty of  the  consideration,  or  that  the  note  has  been  lost  or  stoled 
before  it  came  to  the  possession  of  the  bolder,  it  may  then  be- 
come incumbent  on  him  to  show  that  he  has  given  value  for 
it,  for  under  such  circumstances,  he  ought  not  to  be  placed  in 
a  better  situation  than  the  prior  parties  through  whom  he  ob- 
tained it.  Story  on  Promissory  Notes,  sees.  195  and  196, 
and  the  note  to  these  sections. 

The  question  then  is,  has  the  defendant,  Lee,  shown  for  the 
purposes  of  this  motion,  that  he  has  given  value  for  this  note? 
The  answer  says,  speaking  responsively  to  the  bill,  that  upon 
the  security  of  this  note  before  it  became  due,  and  of  other 
notes,  a  list  of  which  is  given,  he,  at  the  time  he  received  it, 
loaned  the  holders  twenty-one  thousand  dollars,  and  that  he  is 
a  fair  and  bona  fide  holder  for  a  full  and  valuable  consideration 
without  notice. 

The  argument  of  the  complainant's  counsel  is,  that  as  the 
charge  of  usury  has  not  been  answered,  it  must,  upon  this 
motion,  be  assumed  to  be  true,  and  that  consequently  the  de- 
fendant cannot  be  regarded  as  Bi  bona  fide  holder  for  value, 
and  the  note  being  stated  in  the  bill  to  have  been  procured  by 
fraud,  which  statement  must  also,  as  it  is  said  at  this  stage  of 
the  cause,  be  treated  as  true,  the  defendant  is  in  no  better  situa- 
tion than  the  prior  party  from  whom  he  obtained  it. 

The  defendant,  it  is  true,  does  not  deny  the  usury  chaiged 
against  him,  insisting  that  he  is  under  no  obligations  to  do  so, 
but  he  says  he  gave  value  for  the  note,  and  that  he  ifi  now 
ready  and  willing,  and  always  has  been  ready  and  willing  to 
surrender  the  securities  in  his  hands,  including  this  note,  upon 
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the  pDyment  of  the  priocipal  sum  loaned  by  him^  with  legal 
iDterest  and  his  costs. 

The  act  of  1845,  ch.  352,  has  made  a  material  change  in 
the  law  of  this  State  upon  the  subject  of  usury.  Prior  to  that 
act,  and  under  the  law  of  1704,  ch.  69,  securities  tainted  with 
usury,  were  utterly  void,  and  if  the  party  lending  money  on 
usurious  interest,  attempted  to  recover  it  by  legal  or  equitable 
proceedings,  he  would  be  wholly  defeated  on  the  fact  of 
usury  being  established.  Under  that  act ,  however,  if  the  debtor 
applied  to  chancery  for  relief,  he  would  only  be  relieved  upon 
paying  the  principal  sum  due  with  the  legal  interest  thereon .  In 
other  words,  he  would  be  required  to  do  equity  before  he  could 
ask  for  equity,  which  only  required  he  should  be  relieved  from 
the  excessive  interest. 

But  the  act  of  1845,  extends  the  equitable  principle,  and 
provides,  that  in  actions  both  at  law  and  in  equity,  brought  by 
the  creditor  upon  the  usurious  instrument,  the  defendant,  the 
debtor,  shall  be  made  to  pay  the  principal  debt  with  interest 
thereon,  at  the  rate  of  six  per  cent,  per  annum.  So  that  now, 
usurious  instruments  are  not  under  any  circumstances  avoided, 
but  are  made  valid  securities  in  all  courts,  and  no  matter  by 
whom  proceedings  may  be  instituted  upon  them,  to  the  extent 
of  the  principal  sum  and  six  per  cent,  interest. 

Can  it  be  said  then,  assuming  for  the  sake  of  the  argument, 
that  the  defendant,  Lee^  contracted  with  Bavg/iman,  Nichol- 
son and  Cannon^  for  the  payment  of  more  than  six  per  cent, 
interest,  that  he  is  not  a  holder  for  value  of  this  note?  His 
contract  is  not  void,  but  is  a  good  and  valid  contract  to  the  ex- 
tent of  the  sum  loaned,  and  six  per  cent,  interest,  and  that  is 
all  he  claims.  He  says,  and  his  answer  is  to  be  taken  as  true, 
being  responsive  to  the  bill,  that  he  gave  value  for  this  note 
paid  at  the  time  he  received  it;  and  it  is  no  answer  to  say  that 
his  contract  with  the  parties  from  whom  he  received  it,  was  usu- 
rious, because  if  true,  that  does  not  avoid  the  contract  which  is 
a  valid  security  to  the  extent  that  he  claims  to  recover  upon  it. 
He  must  therefore  be  looked  upon  as  a  holder  for  value,  and 
entitled  as  such  to  avail  himself  of  the  note  taken  without 
notice^  and  before  it  was  due  to  the  extent  he  claims, 
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It  may  be,  that  since  the  repeal  of  the  3rd  section  of  the  act 
of  1704,  ch.  69,  which  inflicts  a  forfeiture  for  usury,  a  defend- 
ant cannot  excuse  himself  from  answering  the  charge  of  usury 
when  the  justice  of  the  case  requires  him  to  answer.  But 
when,  as  in  this  case,  the  defendant  claims  no  more  than  his 
principal  and  legal  interest,  to  which,  under  the  act  of  1845^ 
ch.  352,  he  is  entitled,  whether  he  has  contracted  for  the  pay- 
ment of  usurious  interest  or  not,  there  would  seem  to  be  no 
motive  for  compelling  him  to  answer,  if  he  declines  voluntari- 
ly to  do  so.  Cut  bono  J  force  him  to  answer  a  charge  which  can 
have  no  influence  upon  the  judgment  of  the  court  or  the  rights 
of  the  parties?  It  is  also  objected  by  the  complainants  that 
the  defendant  has  not  produced  his  accounts  with  Baug/iinan, 
Nicholson  and  Cannon^  for  the  last  three  years  prior  to  the 
time  of  filing  this  bill,  and  stated  the  amount  of  excessive  in- 
terest paid  or  supposed  to  have  been  paid  by  them  to  him  with- 
in that  period. 

But  the  answer  does  give  a  statement  of  the  only  two  transac- 
tions he  has  with  those  parties  at  this  time^  and  I  cannot  see  how 
the  complainant  can  found  an  equity  upon  transactions  past 
and  settled.  The  legality  or  the  illegality  of  former  dealings 
between  these  parties,  which  have  been  settled  between  them- 
selves, can  have  nothing  to  do  with  the  merits  of  this  particular 
transaction,  and  are  not,  therefore,  proper  subjects  of  itiquiiy. 
The  fate  of  this  controversy  must  depend  upon  the  considera- 
tions which  have  been  adverted  to,  and  which  affect  it  as  an  in- 
dependent transaction,  and  it  is  to  be  determined  without  refer- 
ence to  anterior  dealings  with  which  it  has  no  connection. 

My  opinion,  therefore,  is^  that  the  equity  upon  which  the  in- 
junction was  granted,  has  been  removed  by  the  answer^  and  it 
must  therefore  be  dissolved." 
The  complainants  appealed. 

The  cause  was  aigued  before  Dorset,  C.  J.;  Magruder, 
Martin  and  FricK;  J. 

By  Addison  and  Dulaney  for  the  appellants^  and 
By  Glenn  and  Pratt  for  the  appellee. 
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Mag&uder,  J.,  delivered  the  opinion  of  this  court. 
We  agree  with  the  chanceUor  that  the  injunction  which  the 
complainants  had  obtained  in  this  case,  ought  not  to  be  continued. 
It  is  not  to  be  denied  that  George  Baughman^  according  to 
the  statement  in  the  bill  of  complaint,  practiced  a  fraud  upon 
the  complainants ;  but  we  are  not  authorised  to  believe,  that 
of  such  fraud  the  defendant,  Lee^  had  notice  at  the  time  that 
the  note  of  the  complainants  was  received  by  him. 

The  note  in  controversy,  we  must  take  it  for  granted,  was 
placed  in  the  hands  of  the  defendant  Zee,  as  a  security  for  the 
repayment  of  money  borrowed  at  the  time,  of  the  latter,  and 
without  any  reason  to  believe,  that  every  cent  of  the  money 
for  which  it  was  given,  had  not  been  received  by  the  drawers. 
It  was  their  own  fault  that  it  was  in  the  power  of  the  pos- 
sessor of  the  note  to  make  the  improper  use,  ^hich  they  say 
he  did  make,  of  it.  The  loss  to  be  sustained,  if  any  loss  is 
to  be  sustained,  the  complainants  themselves  must  bear,  unless 
they  can  shew  that  the  defendant  Lee  cannot  claim  the  amount 
of  it.  Moreover,  they  must  show  some  reason  why  they  ask 
the  aid  of  a  court  of  equity;  that  they  have  a  defence,  of 
which,  for  some  reason  or  other,  they  cannot  avail  themselves 
at  law.     This  has  not  been  shown. 

The  bill  charges  that  the  note  in  controversy  was  pledged 
to  the  defendant  Lee^  as  a  security  for  a  debt  claimed  by  him, 
and  which  it  is  charged  was  tainted  with  usury.     Granting 
this  to  be  the  case,  it  surely  cannot  be  insisted  that,  for  this 
the  complainants  can  avoid  the  contract.     Before  our  act  of 
Assembly  1845,  chap.  352,  if  the  debtor,  or  any  person  who 
had  the  right  to  represent  him,  asked  in  chancery  to  be  re- 
lieved from  the  payment  of  any  usurious  debt,  the  principal 
and  legal  interest  must  be  paid.     The  act  of  Assembly  will 
not  permit  any  person  to  avoid  the  contract,  in  any  suit, 
whether  in  law  or  in  equity.    The  principal  and  legal  interest, 
are  still  due  and  to  be  paid,  and  the  creditor  is  entitled  to  all 
the  securities  which  he  has,  just  as  if  by  the  original  terms  of 
the  contract,  it  had  been  to  pay  the  principal  with  legal  interestr 
19        v.9 
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It  is  not  necessary,  then,  for  us  to  inquire,  whether,  as  the 
case  comes  before  us,  we  must  take  it  for  granted,  that  the 
transaction  between  Lee  and  his  debtors,  was  one  tainted  with 
usury  ? 

The  act  of  1845,  has  certainly  made  a  great  change  in  the 
law  of  usury.  It  is  not  for  us  to  say,  whether  in  this  respect 
the  law  is  improved,  or  to  deprive  the  cieditor  of  the  benefit 
of  that  law. 

But  why  should  the  defendant  Lee  be  required,  before  he 
claims  of  the  complainants  the  amount  of  their  note,  to  ex- 
haust any  remedy  which  he  may  have  by  reason  of  other 
securities  placed  in  his  hands  for  the  money  due  to  him?  If 
he  attempted  to  recover  the  amount  due  to  him  by  a  suit  upon 
these  other  notes,  surely  these  debtors  might,  with  equal  pro- 
priety insist,  that  he  should  first  seek  to  recover  the  amount 
due  from  the  complainants  on  their  note.  Surely  in  this  sug- 
gestion we  can  find  no  ground  for  a  continuance  of  this  in- 
junction, and  with  any  other  subject  we  are  not  now  required 
to  meddle*     Case  to  be  remanded. 

O&DER  AFFIRMED  WITH  COSTS. 


David  A.  Hall,  assignee  of  John  Hoover,  vs.  Thomas 

Sewell. — June  1850. 

Though  the  provisions  of  the  bankrapt  law  of  this  country  are  different  fiom 
the  bankrupt  law  of  England,  yet  here,  equally  strict  proof  of  the  as. 
signee's  title  to  sue  is  required. 

The  plaintiff,  in  proof  of  his  title  to  sue  in  the  courts  of  this  State,  aa  as- 
signee  of  a  bankrupt,  and  of  his  appointment  as  such  assignee  under  the 
act  of  Congress  of  1841,  offered  the  proceedings  of  theoircoit  court  of  the 
District  of  Columhiat  sitting  in  bankruptcy,  upon  the  application  of  the 
bankrupt,  Hild  :  That  the  courts  of  Maryland  have  a  right  to  examine 
into  the  validity  of  these  proceedings,,  and  to  judge  of  the  sufficiency  of 
such  appointment. 
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The  bankrapt  law  requires  the  assignee  to  give  bond,  and  the  same  proof  is 

required  of  his  right  to  sue  as  assignee,  as  is  required  of  a  trustee  of  an  insol- 

▼ent  debtor,  appointed  under  our  insolyent  laws. 
The  appointment  of  the  plaintiflf  as  general  anignee  in  bankruptcy,  for  the 

county  of  Wathington^  D.  C,  is  not  such  an  appointment  as  is  required 

by  the  act  of  Congress,  to  vest  the  property  of  the  bankrupt  in  the  plain. 

tiff;  and  no  proof  being  offered  of  his  having  giyen  bond  as  special  assignee, 

be  cannot  maintain  this  suit. 
A  judgment  was  obtained  by  tho  plaintiff  upon  default  of  the  defendant  to 

answer  oartain  interrogatories  filed  by  defendant,  and  a  writ  of  inquiry 

ordered,    Upon  motion  and  affidavit  of  defendant's  counsel,  alleging  sur. 

prise  in  obtaining  this  judgment,  the  court  ordered  it  to  be  stricken  out. 

Helb  :  that  the  power  of  the  court  to  strike  out  this  interlocutory  decree 

or  judgment,  is  given  by  the  act  of  1787,  ch.  9,  sec.  6. 
Where  a  plaintiff  has  filed  a  bill  of  particalars,  be  must  confine  himself  to  it 

in  his  proof,  and  he  cannot  propose  interrogatories,  the  answers  to  which  do 

not  relate  to  the  matters  in  issue. 

Appeal  froai  Baltimore  county  court. 

This  was  an  action  of  assumpsit  brought  to  September  term 
1846;  of  Baltimore  county  court,  by  the  appellant,  who  is 
styled  in  the  declaration,  ^^assignee  in  bankruptcy  of  John 
Hoover^  under  a  decree  of  the  circuit  court  of  the  District  of 
Columbia,^^  to  recover  certain  moneys  alleged  to  be  due  by  the 
appellee  to  said  Hoover,  at  the  time  of  his  bankruptcy,  and 
which  passed  to  the  plaintiff  as  his  assignee.  At  the  same 
term  the  defendant  appeared  and  pleaded  non  assumpsit,  and 
the  jdaintiff,  on  motion  of  the  defendant,  was  ruled  to  give  se- 
curity for  costs  by  the  second  Monday  of  January  then  next, 
and  to  file  a  bill  of  particulars.  The  plaintiff  gave  security  as 
required,  and  on  the  23rd  of  March  1847,  during  the  January 
term  1847,  a  bill  of  particulars  was  furnished  charging  the  de- 
fendant with  $60,000,  in  money,  and  proceeds  of  real  and 
personal  estate,  received  by  him  on  the  12(h  of  September  1842, 
from  said  Hoover,  who  conveyed  the  same  to  him  in  contem- 
plation of  bankruptcy,  in  order  to  conceal  it  from  bis  creditors, 
the  defendant  not  being  a  boTta  fide  creditor  of  said  Hoover, 

On  the  30th  of  March  1847^  also  during  the  January  term 
1847;  the  plaintiff  filed  his  petition,  called  in  the  record  a  bill 
of  discovery,  requiring  the  defendant  to  answer  on  oath  the 
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foIIowiDg  interrogatories^  which  the  court  by  its  order  of  the 
same  day^  required  him  to  do  by  the  30th  of  April  then  next. 

1st.  State  whether  on  the  day  of  Hoover^s  ^ing  his  petition 
in  bankruptcy;  in  the  district  court  of  the  United  States  for  the 
District  of  Columbia ,  you  were  a  bona  fide  and  subsisting 
creditor  of  said  Hoover?  andif  so,  to  what  amount,  and  specify 
what  securities  or  indemnities  you  held  in  any  shape  or  form, 
and  disclose  the  value  of  the  same  and  what  has  been  realized 
therefrom^  directly  or  indirectly^  since  said  securities  came  into 
your  control  or  use. 

2nd.  Did  Hoover  previous  to  his  bankruptcy,  or  petition  in 
bankruptcy,  execute  to  you  his  several  notes,  in  all  for  the  sum 
of  $35,000?  and  if  so,  state  the  date  of  said  notes,  the  amount 
of  each,  and  when  eacli  was  payable,  and  further  state  how 
many  of  said  notes,  if  any,  were  paid  before  his  said  petition, 
and  especially  state  the  actual  and  real  consideration  for  said 
potes,  and  whether  the  same  was  bona  fide. 

3rd.  Specify  particularly  each  and  every  item  of  property, 
real,  personal  and  mixed,  which  you  have  at  any  time  since 
the  1st  January  1842,  held,  possessed,  controlled  or  claimed  by 
gift,  grant;  sale,  transfer  or  otherwise,  from  Hoover,  with  the 
value  of  the  same,  and  the  amount  of  proceeds  if  any  part  has 
been  sold. 

4th.  State  the  amount  of  moneys,  or  valuable  securities,  at 
anytime  since  the  first  of  January  1840,  placed  in  your  hands, 
or  control  or  custody  by  said  Hoover,  specifying  as  well  as 
possible  the  date  and  amount  of  each  deposit,  transfer  or  ar- 
rangement, and  for  what  real  purposes  as  expressed  and  under- 
stood between  you  and  said  Hoover, 

6th.  State  by  what  understanding,  and  under  what  real  ar- 
rangement between  you  and  said  Hoover,  each  and  every  trans- 
action referred  to  in  the  preceding  interrogatories  took  place, 
and  especially,  what  was  the  arrangement  as  to  the  right  of 
said  Hoover  to  draw  moneys,  or  to  sell  or  enjoy  property  placed 
by  him  in  your  possession,  use  or  control,  at  any  time  as 
Above  stated  in  the  aforegoing  interrogatories. 

6th.  State  fully  and  particularly  each  and  every  draft  drawn 
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by  said  Hoover  on  you,  and  accepted  or  paid  by  you  since  the 
first  day  of  September  1844,  as  well  as  since  the  date  of  his 
petition  in  bankruptcy,  with  the  dates  and  amounts  thereof* 
Also  all  sums  of  money  paid  or  assumed  by  you,  since  said 
dates,  for  or  on  account  of  said  Hoover, 

Tth.  Slate  whether  you  were  not  aware  of  the  petition  of 
said  Hoover  in  bankruptcy,  and  if  so,  when  you  first  heard  of 
itj  and  also  when  you  heard  of  his  intention  to  petition  under 
Uie  bankrupt  act? 

The  cause  was  then  continued  from  term  to  term  until  Janu- 
ary term  1848,  when,  the  interrogatories  remaining  unanswered, 
a  judgment  by  default  was  rendered  for  the  plaintiff,  with  an 
order  for  a  writ  of  inquiry.     Afterwards,  on  the  26th  of  January 
1848,  during  the  same  term,  Reverdy  Johnson  and  John  Glenn 
the  counsel  for  the  defendant,  filed  their  affidavits  alleging  sur- 
prise in  the  obtention  of  this  judgment,  and  praying  that  it 
Tuight  be  stricken  out.     On  the  31st  of  the  same  month,  Rob- 
ert J.  Brent y  counsel  for  the  plaintiff,  filed  a  counter  affidavit 
justifying  the  course  adopted  by  him,  and  denying  all  design 
to  take  undue  advantage.     These  affidavits  show  that  the  coun- 
sel misunderstood  each  other  in  reference  to  certain  verbal 
agreements  made  by  them  in  regard  to  the  case.     The  court 
on  the  Tth  of  February  1848,  ordered  the  judgment  to  be  struck 
out,  and  to  this  order  the  plaintiff  took  \i\&  first  exception. 

On  the  8th  of  February  1848,  the  court  at  the  instance  of 
defendant,  gave  him  further  time  to  show  cause  why  he  should 
not  answer  the  plaintiff's  interrogatories.  Under  this  leave  the 
defendant  assigned  the  following  reasons  for  not  answering. 
Ist.  Because  the  same  were  not  filed  by  the  trial  term  as  re- 
quired by  the  act  of  1801,  ch.  74,  and  the  act  of  1831 ,  ch.  64. 
2nd.  Because  the  same  are  not  a  bill  of  discovery,  and  the 
court  sustained  these  objections,  and  ordered  the  previous  order 
directing  the  defendants  to  answer  to  be  rescinded.  To  this 
the  plaintiff  took  his  second  exception. 

The  cause  was  then  tried,  and  the  plaintiff  offered  in  evidence 
two  transcripts,  from  the  records  of  the  circuit  court  of  the  District 
of  Columbia,  sitting  in  bankruptcy,  for  the  purpose  of  proving  his 
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appoiDtment  as  assignee  of  Hoover,  under  the  bankrupt  law  of 
Congress  of  the  19th  of  August  1841 .     The  first  of  these  trans- 
cripts set  forth.     1st.  The  petition  of  Hoover  for  the  benefit  of 
the  bankrupt  law,  with  schedules  of  his  creditors  and  properly. 
The  time  of  filing  is  not  stated,  though  the  affidavit  to  the  pe- 
tition was  made  on  the  13th  of  April  1842.     2nd.  An  order 
of  the  court  appointing,  the  5th  of  September  1841,  for  the 
hearing  of  the  petition,  and  directing  notice  to  creditors,  with  a 
certificate  of  the  printer,  that  the  notice  had  been  duly  pub- 
lished.    The  date  of  this  order  is  not  given.     3rd.  The  trans- 
cript then  states  that  on  the  said  5th  of  September,  no  creditors 
appearing,  ^^the  court  passed  the  following  decree,  and  appointed 
David  A,  Hall,  Esq.,  assignee  of  said  John  Hoover,  a  bank- 
rupt,  who  gave  bond   with  surety  approved  by  the  court." 
Then  follows  a  decree  declaring  said  Hoover  a  bankrupt,  within 
the  act  of  Congress  of  1841,  dated  5th  of  September  1842,  and 
made  absolute  the  12th  of  the  same  month.     4th.  A  petition 
of  Hoover  for  a  certificate  and  discharge,  stating  that  he  has 
bona  fide  surrendered  all  his  property  for  the  benefit  of  his 
creditors,  and  on  this  petition  an  order  of  the  court  dated  12th 
of  September  1842,  appointing  the  12th  of  December  then 
next,  for  the  hearing  thereof,  and  directing  notice  thereof  to 
creditors  to  be  published,  and  the  certificate  of  the  printer,  that 
said  notice  was  duly  published.     5th.  A  report  signed  by  £>. 
A,  Hall,  assignee  of  John  Hoover,  a  bankrupt,  stating  that  said 
Hoover  had  bona  fide  transferred  to  him  all  his  property  as  re- 
quired by  the  bankrupt  law,  upon  which  the  court  passed  a 
decree  for  his  dischai^e  and  certificate,  dated  12th  of  Decem- 
ber 1842,  and  made  absolute  on  the  19th  of  the  same  month. 
6th.  A  certificate  of  discharge,  dated  19th  of  December  1842. 
7th.  A  certificate  of  the  clerk  of  said  court,  duly  attested^  cer- 
tifying that  the  ^^aforegoing  is  a  full,  true  and  perfect  transcript, 
of  all  the  proceedings  had  in  the  said  court,  in  the  said  cause 
of  John  Hoover,  a  bankrupt,  as  appears  from  the  minutes  of  the 
proceedings  of  the  said  court." 

The  second  transcript  set  forth.     1st.  That  David  A.  Hall 
is  appointed  general  assignee  in  bankruptcy,  ^^in  and  for  Wash- 
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ington  county  District  of  Columbia.^ ^  2nd.  The  bond  of 
said  Hall  as  such  general  assignee^  in  the  penalty  of  $10^000^ 
dated  22nd  of  February  1842,  approved  and  recorded,  10th  of 
March  1842.  3rd.  A  certificate  dated  1st  of  October  1842^ 
signed  "Z).  A .  HaU  assignee  of  bankrupts,"  certifying  that  John 
Hoover,  a  bankrupt,  had  transferred  to  him  all  his  property  as 
set  forth  in  his  schedule,  attached  to  his  petition  for  the  benefit 
of  the  bankrupt  act.  4th.  A  decree  of  said  court,  dated  19th 
of  December  1842^  granting  a  discharge  and  certificate  to  said 
John  Hoover,  the  same  as  in  the  preceding  transcript.  5th. 
The  certificate  of  the  clerk  of  said  court  duly  attested,  that  the 
appointment  of  said  HcM,  ^^as  assignee  in  bankruptcy,  in  and 
for  the  county  of  Washington,  in  the  District  of  Columbia, 
his  bond  to  the  United  States  as  such  assignee,  his  certificate  in 
the  matter  of  John  Hoover,  and  the  certificate  and  discharge  of  said 
John  Hoover,  are  truly  and  correctly  copied  from  the  minutes 
of  iMt)ceedings  and  records  of  the  said  court." 

The  court  (Le  Grand,  J.,)  upon  the  defendant's  prayer,  in- 
structed the  jury  that  the  above  evidence  was  not  sufficient 
proof  of  the  appointment  of  the  plaintifi*  as  assignee  of  said 
Hoover,  and  that  he  could  not  therefore  maintain  this  action. 
The  plaintiff  took  his  third  exception,  and  the  verdict  and 
judgment  being  against  him,  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Sfence,  Magruder,  Martin  and  Frick,  J. 

Robert  J.  Brent  and  John  Nelson,  for  the  appellant,  in- 
sisted, that  there  was  trior,  Jirst,  in  striking  out  the  judgment  by 
default,  and  rescinding  the  order  requiring  answers  to  the  inter- 
rogatories; and  second,  in  collaterally  impeaching  and  annul- 
ling the  appointment  of  the  plaintiff,  by  the  circuit  court  as 
general  assignee  in  bankruptcy,  and  in  holding  that  there  was 
no  evidence  of  his  appointment  as  assignee  of  Hoover,  On 
the  latter  point  they  cited: 

Erwin  vs.  Tjonjcry,  7  Howard,  172.  Shrivervs,  Lynn,  2 How- 
ard, 58,     McCormick  vs,  SuUivant,  10   Wheat.  199.     Ra- 
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borg  vs.  Hammondy  2  H.  Sf*  6r.,  42.     Bowie  vs.  Jones,  1 
6K«,214.  3C?.^/.,189.  8G^.^/.,346.  12  G.  ^  7., 177. 

Glenn  and  R.  Johnson  for  the  appellee^  conteDcled: 

1st.  That  the  interrogatories  of  the  plaintiff  constituted  no 
such  sufficient  bill  of  discovery,  as  he  had  any  lawful  right  to 
file,  or  to  ask  the  defendant  to  answer. 

2nd.  That  the  said  intenogatories,  even  if  they  constituted 
a  proper  bill  of  discovery,  should  have  been  filed  by  January 
term,  1847,  and  were  in  fact  filed  too  late  to  avail. 

3rd.  That  the  court  were  right  in  striking  out  the  judgment 
by  default,  both  because  of  the  facts  stated  in  the  afiidavits 
and  of  the  defects  above  alleged  in  reference  to  the  said  inter- 
rogatoiies;  that  they  were  also  right,  for  the  latter  reasons,  in 
rescinding  the  previous  order  to  answer. 

4th.  That  no  appeal  lies  from  the  order  of  the  court,  striking 
out  the  judgment  by  default. 

5th.  That  the  two  records,  from  the  circuit  court  of  Wash- 
ington, do  not  separately,  and  cannot  together,  prove  the  pro- 
per and  legal  appointment  of  the  plaintiff,  as  assignee  of  Hoo- 
ver, or  his  having  given  bond,  in  such  manner  as  to  entitle  him 
to  sue  as  such  assignee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  point  which  arises  in  this  case  upon  the  last  bill  of 
exceptions,  will  first  be  disposed  of. 

The  appellant,  as  the  assignee  of  one  John  Hoover,  a  bank- 
rupt, instituted  this  action  in  his  own  name,  against  the  ap- 
pellee, claiming  sums  of  money  alleged  to  be  due  from  the 
appellee  to  the  bankrupt,  at  the  time  of  his  application. 
Proof  was  offered  of  the  claim,  and  of  the  proceedings,  in  the 
case  of  the  bankrupt,  and  upon  the  evidence  offered,  the  court 
at  the  instance  of  the  appellee,  instructed  the  jury,  that  it  is 
not  sufficient  evidence  of  the  appointment  of  the  plaintiff, 
(appellant,)  as  assignee  of  John  Hoover,  and  therefore  the 
plaintiff  could  not  maintain  the  action.  Did  the  court  err  in 
giving  this  instruction  ? 
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We  are  told  in  2nd  Maddock^s  C/wncery  Practice^  that  m 
EngUmdj  all  the  chancellor's  jurisdiction  in  bankruptcy  is 
derived  from  the  legislature,  it  \&  a  statutory  jurisdiction,  and 
begins  and  ends  in  acts  of  Parliament.  In  2nd  Philips  on 
Evidence^  p.  319,  {Cowen^s  edition^)  we  learn  what  proof 
must  be  ofiered  by  the  assignees  of  a  bankrupt,  if  their  title 
be  not  admitted.  The  provisions  of  our  statute  of  bkmkruptcy, 
are  very  different  from  those  of  the  bankrupt  law  in  England^ 
In  this  country,  however,  proof,  equally  strict,  of  his  title  to 
sue,  is  required. 

The  plaintiff  below,  in  proof  of  his  title  to  recover  in  his 
own  name,  money  alleged  to  be  due  by  the  defendant  below 
to  the  bankrupt,  offered  in  proof  the  proceedings  which  took 
placer  in  the  circuit  court  of  the  District  of  Columbiaj  upon  the 
application  of  the  bankrupt.  It  is  objected,  that  these  pro- 
ceedings do  not  authorise  the  suit.  One  answer  given  to  this' 
is,  that  it  is  not  competent  for  a  court  of  Maryland^  ^^not  in- 
vested with  appellate  powers,"  to  revise  or  question,  the  cor- 
rectness of  the  circuit  court ;  that  the  proceedings  show  the 
appointment  of  a  trustee  by  that  court,  and  what  was  done  by 
him  and  the  court  in  consequence  of  said  application;  these 
proceedings  it  must  be  presumed  here,  are  correct.  This  is 
sometimes  true,  but  not  when  the  court  is  exercising  the  power 
conferred  by  die  bankrupt  law.  It  is  possible,  indeed,  that  the 
courts  of  the  different  States,  will  differ  in  their  interpretation  of 
some  of  the  provisions  of  this  act  of  Congress^  each  being  gov- 
erned by  its  own  interpretation  of  its  bankrupt  or  insolvent  laws. 

The  bankrupt  law,  like  our  insolvent  law,  requires  the 
trustee  to  give  bond,  and  it  is  presumed  that  the  same  proof 
will  be  required  of  an  assignee  of  a  bankrupt,  suing  as  assig- 
nee, that  is  required  here  of  the  trustee  of  an  insolvent, 
appointed  by  our  own  judicial  tribunals.  In  the  case  of 
Winchester  J  trustee  j  vs.  The  Union  Barikj  2  G.  §"  /.,  73,  we 
are  told  what  proof  is  required  of  a  trusted  of  atr  insolvent 
applicant,  claiming  a  right  to  sue  in  that  character.  He 
must  give  bond,  and  so  the  assignee  of  a  bankrupt  is  required 
20        v. 9 
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to  give  bond,  with  at  least  t:70  sureties,  in  such  sum  as  the 
court  may  deem  proper ;  and  this,  and  every  other  requisite 
of  the  act  of  Congress,  must  be  complied  with,  before  he  can 
sue  in  that  capacity. 

It  was  attempted  in  this  case  to  show,  that  the  appellant 
did  give  bond,  and  for  this  purpose  two,  (not  corresponding) 
copies  of  the  proceedings  of  the  circuit  court,  were  offered 
in  evidence.  The  one  shows  that,  previously  to  this  applica- 
tion, he  had  been  appointed  a  general  assignee  in  bankruptcy, 
and  had  given  bond  faithfully  to  discharge  his  duties  as  such. 
It  is  thought  that  this  is  not  such  an  appointment,  as  divests 
out  of  the  bankrupt  his  property,  and  vests  it  in  the  assignee 
**  appointed  from  time  to  time  by  the  proper  court." 

Of  this  opinion,  indeed,  the  circuit  court  seems  to  have 
been,  for  one  of  the  records  shows,  that  the  general  assignee 
was  also  appointed  the  assignee  of  Hoover.  The  special  as- 
signee, however,  does  not  appear  ever  to  have  given  the 
bond  which  the  act  of  Congress  requires. 

When  the  assignee  thus  appointed  claims  and  would  exer- 
cise the  right  of  suing  in  our  courts,  they  must  judge,  whether 
in  any  such  character,  he  has  a  right  to  maintain  an  action  in 
them. 

But  there  are  two  other  exceptions  of  which  we  will  now 

dispose.  An  application,  by  petition,  had  been  made  to  the 
county  court,  to  require  the  defendant  below  to  answer  certain 
interrogatories  then  submitted,  and  on  the  30th  March,  1847, 
it  was  ordered  that  the  defendant  answer  them,  on  or  before 
the  30th  of  April  then  next.  On  the  second  Monday  of  January, 
1840,  a  judgment,  or  decree  is  obtained,  because  the  interrog- 
atories are  not  answered,  and  thereupon,  the  record  tells  us, 
let  a  jury  come  to  inquire  what  damages  the  plaintiff  hath 
sustained.  We  will  not  stop  to  inquire  whether  this  is  the 
course  authorised  by  the  act  of  Assembly  ? 

During  the  same  term,  the  attorney  for  the  defendant  filed 
in  court  affidavits,  and  one  was  filed  by  the  attorney  for  the 
plaintiff^  and  upon  motion,  the  judgment  spoken  of,  was.  by 
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order  of  the  court,  stricken  out.     Because  of  this  an  excep- 
tion was  taken  by  the  plaintiff. 

The  power  of  the  court  to  strike  out  this  interlocutory  de- 
cree or  judgment,  will  be  seen  by  a  reference  to  the  act  of 
1787,  chap.  9,  sec.  6.  Upon  the  affidavits  filed,  in  connection 
with  this  motion,  we  shall  only  remark,  that  theyei^how  the 
necessity,  in  all  such  cases,  that  counsel  reduce  their  agree- 
ments to  writing.  It  cannot  be  doubted  that  each  of  the  gen- 
tlemen misunderstood  the  other,  and  hence  the  surprise.  See 
upon  the  subject  of  striking  out  judgments,  2  iZ.  ^  6.,  374 
and  379.  See,  also,  in  Palmer  and  Hamilton  vs.  Oliver ^  1 1  G. 
4r  J'j  137,  some  remarks  pertinent  to  applications  of  this  de- 
scription :  ^^  Judgments  at  law,''  said  the  court,  2  H.  if  G.^ 
378,  ^'are  not  lightly  to  be  interfered  with,  and  it  must  be  a  case 
infinitely  stronger  than  the  present,  to  induce  this  court  to  sanc- 
tion the  striking  out  a  judgment  of  almost  eight  years  stand- 
mg." 


In  the  case  before  us,  the  motion  was  to  strike  out  an  inter- 
locutory judgment,  and  made  too  the  very  term  that  the  judg- 
ment was  entered^     It  is  not  usual  to  refuse  such  motions. 

But  the  court  also  rescinded  the  order  which  had  been 
passed,  and  thereby  dispensed  with  an  answer  to  the  inter- 
rogatories which  the  defendant  below  had  been  required  to 
answer.  Of  this  can  dhe  appellant  complain  in  this  court  ? 
The  plaintiff  had  been  required  to  furnish,  and  had  furnished, 
a  bill  of  particulars.  To  this  he  must  confine  himself  in  his 
proof,  and  cannot  propose  questions,  the  answers  to  which  do 
not  relate  to  the  matters  in  issue.  It  is  thought  that  this 
last  order  of  the  court,  furnishes  the  plaintiff  with  no  ground  for 
reversing  the  judgment. 

JUDGMENT   AFFIRMED,    WITH  COSTS. 
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JosiAS  Clements  vs.  Catharine  Smith  and  Francis  B. 
3uRGESs^  Adm'rs  of  Francis  Smith. — June  1850. 

The  right  of  a  party  who  had  parchaaed  a  slave,  warranted  by  the  vendor  to 
be  soand,  bat  who  proved  to  be  unsound,  to  rescind  the  contract  does  not 
depend  upo^  the  fact  that  he  returned  or  ofiered  to  return  the  negro  within 
a  reasonable  time  after  the  sale,  but  whether  he  did  so  within  a  reasonable 
time  after  he  discovered  the  alleged  fraud. 

Where  the  defendants  had  offered  evidence  to  show  that  the  negro  was  an. 
sound  before  the  sale,  it  is  admissible  for  the  plaintiff  to  rebut  this,  by  evi. 
denoe  goiog  to  show  that  he  was  sound  at  a  particular  time  before  the  sale. 

Where  the  appellant  is  not  injured  by  an  instruction,  it  is  no  ground  for  the 
ivversal  of  the  judgment,  thpugh  it  may  have  been  erroneously  granted. 

The  part^  defrauded  has  the  option  of  acquiescing  in  the  agreement  or  of 
avoiding  it,  but  if  he  elect  the  latter,  he  is  bound  to  manifest  his  determi- 
nation  within  a  reasonable  time  after  discovery  of  the  fraud. 

A  prayer  which  might  mislead  the  jury  is  properly  rejected,  though,  as  on 
abstract  question  of  law,  it  may  be  correct. 

Appeaz^  from  Charles  county  court. 

This  was  an  action  of  debt  broogbt  by  the  appellant  against 
the  appellees^  administrators  of  Francis  H.  Smithy  upon  the 
following  single  bill : 

^'Six  months  after  date^  for  value  received^  we^  or  either  of 
uSy  promise  and  oblige  ourselves,  our,  and  each  of  our  heirs, 
executors  and  administrators,  to  pay  to  Josias  dements  or 
Older,  the  sum  of  three  hundred  dollars. ^-Witness  my  hand 
and  seal,  this  25th  day  of  August,  1845. — ^The  erasures  first 

Francis   h   Smith, 

mark. 

E.  N.  Stonestreet." 
"Test.— TTm.  Matthews.'' 

The  defendants  pleaded : — 1st.  Payment  by  the  intestate  in 

his  life  time.    2nd.  That  said  single  bill  was  obtained  from 

said  intestate  by  fraud,  covin  and  misrepresentation,  that  is  to 

say  by  the  said  plaintilBT  &lsely  and  fraudulently  representing 

to  said  intestate,  that  a  negro  slave  which  plaintilBT  had  then 

sold  to  intestate,  was  tbco  and  there  sound  and  healthy;  and 
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defendants  say,  that  said  single  bill  was  executed  in  the  confi- 
dence and  faith  that  said  representations  weie  true,  and  made 
bonajide.  Wherefore  they  say  said  single  bill  was  and  is  void 
in  law,  and  this  they  are  ready  to  verify. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the 
second,  upon  which  traverse  the  defendant  took  issue. 

1st  Exception.  At  the  trial  the  plaintiff  ofiered  in  evi- 
dence the  single  bill,  and  then  rested.  The  defendants  then 
proved  that  the  said  single  bill  was  given  for  the  purchase 
money  of  a  negro  boy  named  Johtiy  purchased  by  intestate  at 
the  day  of  the  date  of  said  bill,  at  public  sale,  at  which  one 
Joseph  Stone y  since  deceased,  was  the  auctioneer;  that  said 
boy  was  put  up  by  the  auctioneer  at  request  of  plaintiff,  as  the 
property  of  the  latter,  and  in  offering  him  for  sale  the  auction- 
eer warranted  him  to  be  sound;  the  boy  and  plaintiff  were  both 
present,  and  the  auctioneer  could  be  distinctly  heard  at  the 
time  of  making  his  declaration  of  warranty.  The  defendants 
further  proved  by  another  witness  who  saw  the  boy  the  day 
aAer  he  was  purchased,  and  had  frequently  had  the  boy  in  his 
service  since,  that  the  boy  has  not  the  free  use  of  his  limbs,  and 
can  do  no  good  service;  that  his  stomach  is  swollen,  and  he  is 
and  was  from  the  time  of  intestate's  puichase  of  him,  defective 
in  body  and  mind,  and  not  worth  more  than  his  victuals  and 
clothes.  By  another  witness  who  was  at  the  sale,  that  intes- 
tate had  stopped  bidding  for  the  boy,  and  a  higher  bid  had 
been  offered,  when  the  auctioneer  asked  intestate  why  he  had 
stopped,  who  replied,  he  did  not  know  if  the  boy  was  sound, 
and  asked  the  auctioneer  whether  he  was  sound  ?  to  which  the 
latter  replied  he  supposed  he  was,  but  he  would  soon  hear;  that 
the  auctioneer  then  stepped  aside  and  spoke  to  some  one,  and 
presently  returned  saying  that  the  boy  was  sound,  and  that  he 
warranted  him  sound  as  a  dollar;  intestate  then  resumed  bid- 
ding, and  the  boy  was  struck  off  to  him.  By  another  witness,. 
that  the  boy  is  and  has  been,  ever  since  his  purchase,  very  in- 
firm and  of  weak  intellect,  that  he  seems  to  be  deformed,  and, 
cannot  walk  well;  that  no  defect  is  discernible  in  the  boy 
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wlien  sitting  or  standing  stilly  but  is  perceptible  when  he 
moves;  witness  thinks,  from  his  knowledge  of  him;  the  boy 
would  be  a  tax  upon  any  one  who  owned  him;  he  is  more 
defective  in  body  than  in  mind.  By  another  witness,  that 
plaintiff  before  the  sale  had  offered  the  boy  to  witness's  bro- 
ther,  who  told  plaintiff  he  would  not  buy  him,  that  he  was 
very  defective  both  from  whipping  and  deformity,  that  in  wit- 
ness's opinion  the  boy  was  worthless,  and  a  tax  upon  any  one 
who  owned  him :  that  when  the  boy  is  in  his  clothes,  he  looks 
tolerably  well,  and  that  the  defects  are  shown  upon  examining 
him.  They  also  proved  that  the  value  of  a  boy  of  his  age, 
(about  seventeen  years,)  varied  from  $300  to  $400.  Upon 
this  testimony  plaintiff  prayed  the  instruction,  that  plaintiff  was 
entitled  to  recover,  unless  defendants  further  proved  that  with- 
in a  reasonable  time  after  said  sale,  their  intestate  either  re- 
turned, or  offered  to  return  the  negro  to  the  plaintiff;  which 
the  court  (Crain,  A.  J.,)  refused  to  give,  and  plaintiff  ex* 
cepted. 

2nd.  Exception.  The  plaintiff  for  the  purpose  of  rebutting 
the  testimony  offered  by  defendants,  proved  by  a  competent 
witness  that  he  raised  said  negro,  and  sold  him  in  December, 
1844;  and  then  offered  to  prove  by  said  witness,  that  at  that 
time  the  boy  was  sound;  but  the  defendants  objected  to  this 
evidence  of  soundness  or  unsoundness  of  the  boy  in  December 
1844,  which  objection  the  court  sustained,  and  plaintiff  ex- 
cepted. 

3rd  Exception.  Plaintiff  then  prayed  the  court :  1st  To 
reject  the  whole  of  the  foregoing  testimony,  under  the  plead- 
ings in  the  case,  but  the  court  refused,  and  admitted  the  tesH- 
many  to  go  to  the  jury.  Under  the  second  plea  of  defendants, 
upon  the  whole  testimony,  the  plaintiff  prayed  the  following 
instructions:  2nd.  That  if  jSfmt/A  knew  immediately  after  said 
purchase,  that  the  boy  was  unsound,  the  plaintiff  is  entitled  to 
a  verdict,  unless  the  jury  find  that  in  a  reasonable  time  after 
he  knew  of  said  unsoundness,  he  offered  to  return  said  boy  to 
the  plaintiff.  3rd.  That  if  they  find  that  SmUk  was  induced 
to  buy  the  boy  by  reason  of  plaintifTs  warranting  him  sound, 


OF  MARYLAND.  169 


Clements  vs.  Smith's  Adm'rs. — 1850. 


and  said  boy  proved  to  be  unsound,  and  they  also  find  that  said 
warranty  of  soundness  was  the  only  inducement  held  out  by  the 
jdaintiflf  to  Smith  to  induce  him  to  purchase  the  boy,  then 
plaintiff  is  entitled  to  a  verdict.  4th.  That  if  they  find  that 
plaintiff  did  warrant  the  boy  to  be  sound,  and  that  he  proved 
to  be  unsound,  then  plaintiff  is  entitled  to  a  verdict,  unless  they 
find  said  plaintiff  knew  of  said  unsoundness,  and  fraudulently 
concealed  the  fact  from  said  Smith.  All  of  which  the  court 
refused  to  grant,  and  the  plaintiff  excepted. 

4th  Exception.  Upon  the  whole  evidence  the  defendants 
prayed  the  instruction^  that  if  the  jury  find  that  the  note  was 
given  for  the  purchase  money  of  the  boy  in  question,  and  that 
at  the  time  of  sale  the  said  negro  was  warranted  by  the  plain- 
tiff, or  his  agent,  to  be  sound,  and  that  Smith  was  induced  to 
purchase  the  boy  upon  such  representation;  and  that  at  the 
time  of  said  sale  the  boy  was  in  part  unsound,  then  under  the 
pleadings  and  evidence,  the  plaintiff  is  not  entitled  to  recover; 
which  the  court  gave,  and  plaintiff  excepted,  and  the  verdict 
and  judgment  being  against  him,  he  appealed. 

The  cause  was  argued  before  Dorsev,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin  and  Frick,  J. 

By  Daniel  M.  Thomas  and  McLean,  for  the  appel- 
lants, and 

By  Causin  for  the  apppellees. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  the  court  correcdy  rejected  the  plaintiff's  first 
prayer.  The  defendants'  right  to  rescind  the  contract,  did  not 
depend  upon  the  fact  that  he  returned,  or  offered  to  return  the 
negro,  within  a  reasonable  time  after  the  sale;  but  whether  he 
did  80,  within  a  reasonable  time,  after  he  discovered  the  alleged 
iiaud. 

The  court  erred  in  rejecting  the  plaintiff's  evidence  in  tbe 
second  exception.  The  defendants  had  offered  evidence  to 
prove,  that  the  negro  man  was  sound  before  the  sale,  and  with- 
out limitation  of  time,  as  to  how  long  before  the  sale;  and  Car- 
ter's testimony  was  admissible  to  rebut  that  evidence. 


~^ 
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The  first  prayer  in  the  third  bill  of  exceptions;  asked  the 
court  to  reject  the  whole  of  the  evidence,  as  inadmissible  under 
the  pleadings  in  the  case,  which  the  court  refused. 

This  evidence  had  been  given  to  the  jury,  and  was  admis- 
sible upon  the  issues,  and  conceding  tliat  unless  it  had  been 
followed  up  by  other  and  further  testimony,  lis  legal  insuffi- 
ciency to  prove  the  issue,  for  which  it  was  offered,  (which  we 
by  no  means  intend  to  decide,)  yet  inasmuch  as  the  plaintiff 
was  not  prejudiced  thereby,  the  decision  of  the  court  does  not 
furnish  a  ground  for  reversal. 

The  court  erred  in  not  granting  the  second  prayer  of  the 
plaintiff,  in  the  third  bill  of  exceptions;  this  prayer  presented 
the  law  of  the  case  correctly. 

Mr.  Story  in  his  Treatise  on  Sales,  sec.  159,  states  the  law 
thus ;  ^'Ordinarily,  therefore,  and  in  all  cases  of  sale,  the  party 
defrauding  is  bound  by  his  agreement,  if  the  party  defrauded 
choose  to  hold  him  to  it.  The  party  defrauded  has  the  opdoa 
of  acquiescing  in  the  agreement,  or  of  avoiding  it;  but  if  he 
elect  the  latter  alternative,  he  is  bound  to  manifest  his  deter- 
mination within  a  reasonable  time  after  the  discovery  of  the 
fraud.  But  if  after  he  discovers  the  fraud,  he  remain  silent^ 
under  circumstances  in  which  silence  would  indicate  acquies- 
cence; or  if  he  act  or  deal  in  relation  to  the  subject  matter  in 
such  a  mode  as  to  imply  a  willingness  to  stand  by  his  bai^^ain, 
he  is  considered  as  latifying  it,  and  he  cannot  afterwards  avoid  it. 
If  he  would  avail  himself  of  the  fraud  to  avoid  the  contract, 
he  must  exercise  his  right  of  rescission  immediately  upon  the 
discovery  of  the  fraud;  for  if  after  knowledge  thereof,  he  deals 
with  the  subject  matter  of  the  contract  as  his  own,  he  cannot 
repudiate  the  contract,  although  he  should  afterwards  discover 
further  circumstances  connected  with  the  same  fraud." 

The  couit  were  correct  in  rejecting  the  plaintiff's  third  prayer 
in  the  third  bill  of  exceptions.  The  hypothesis  of  this  prayer 
was  imperfect,  and  did  not  present  the  question  of  fraud  which 
was  in  issue  in  the  case,  and  although  as  an  abstract  question 
of  law  it  might  be  correct,  yet  as  in  this  case  it  might  have  mis- 
led the  jury,  the  court  properly  rejected  it. 
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The  cdurt  erred  in  refusing  the  fourth  prayer  in  the  third  bill 
of  exceptions,  and  granting  the  defendant's  prayer  in  the  fourth 
bill  of  exceptions^  for  the  reasons  assigned  for  reyersing  their 
judgment,  on  Che  plaintiff's  second  prayer,  in  the  third  bill  of 
exceptions. 

yUDOBlENT  REVERSED  AND  PROCEDENDO'. 


EfTGENIVB  F.  EdELEN,  SURVTViNO  HUSBAND  OF  ELIZABETH 

A.  Edelen,  vs.  Alex.  Middleton. — December  1850. 

A  testator  bequeathed  certain  negroes  to  his  son,  **  to  be  paid  to  him  afler  the 
nataral  life  of  my  wife,  EUan9r,  and  myself,  at  which  death  may  last 
happen.  Bat  in  case  my  said  son  shall  die  without  lawful  Utue,  and  before 
he  poneeees  eaid  negroes^  in  case  thereof,  my  will  and  desire  is,  that  the 
whole  of  them  shall  go  to  my  daughter,*'  and  in  case  his  ''daughter  should 
die  as  afbresaid,**  then  to  his  second  daughter,  and  so  down  to  the  youngest 
child.  The  son  died  without  issue  in  the  lifetime  of  the  testator,  Hildi 
That  the  limitation  over  to  the  daughter,  is  good  as  an  executory  devise. 

The  fact  that  the  thing  devised  is  personal  property,  does  not,  per  se,  make  a 
general  failure  of  issue,  afler  which  it  is  limited  over,  mean  a  definite 
failute  of  issue. 

A  different  rule  prevails  in  the  interpitotation  of  the  same  words  as  to  limita- 
tions over  after  a  failure  of  issue,  in  a  will  disposing  of  realty,  and  a  will  dis- 
posing  of  personalty,  but  such  a  discrimination  is  never  made  where  there 
is  no  expression  or  circumstance  in  the  will  which  the  court  can  lay  hold 
of  as  evidence  of  some  intention  in  the  testator,  that  it  should  bo  a  defl. 
nite  failure  of  issue, 

1^6  eases  of  Dallam  tw.  DalUm,  7  H.Sf  J.,  240.  Newton,  m.  Grifith^  I  H. 
^  (?.,  Ill,  and  Briscoe  va,  Briecoe^  6  0.  ^  J„  23S,  as  to  this  point,  ezamin- 
ed  and  explained. 

In  this  case,  the  words  "and  before  he  possesses  said  negroes,'*  are  so  con- 
nected with  the  proceeding,  as  to  show  that  the  testator  meant  a  definite 
failure  of  issue,  a  dying  without  issue  before  the  right  to  possess  the  proper, 
ty  devised  should  accrue. 

The  widow  of  the  testator  possessed  a  life  estate  in  the  negroes,  and  the  remain, 
ing  interest  afler  the  death  of  the  son  without  issue,  passed  to  the  daugh- 

31        y.» 
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ter  u  a  vested  remainder,  and  upon  her  death,  leaving  issue  then  living, 
such  vested  remainder,  became  the  property  of  her  surviving  husband ;  the 
surviving  husband  of  the  deceased  child  and  only  issue  of  the  daughter, 
has  no  claim  whatever  to  the  property. 

The  words,  **failure  of  issue,'*  were  not  desired  to  give  to  such  issue  any 
interest  in  the  property  bequeathed,  but  were  merely  used  as  descriptive  of 
the  event,  upon  the  happening  of  which^the  otherwise  absolute  title  of  the 
legatee  was  to  be  defeated. 

The  rule  that  a  devise  of  land  without  words  of  perpetuity  or  inheritance, 
with  a  limitation  over  on  a  dying  without  issue,  enlarges  the  estate  of  the 
dietVisee  from  a  life  estate  to  an  estate  tail,  has  no  application  to  such  be- 
quests of  personal  property. 

In  bequests  of  personal  estate  without  words  of  perpetuity,  the  legatee  does 
not  take  a  mere  life  estate  which  can  be  enlarged  by  subsequent  limitation, 
but  an  absolute  estate  which  is  incapable  of  enlargement. 

The  reason  why  such  a  limitation  over  of  land  is  equivalent  to  an  express 
devise,  is,  because  if  there  should  be  issue  at  the  death  of  tlie  devisee,  the 
limitation  over  could  not  take  effect  until  such  issue  became  extinct,  and 
if  the  issue  were  not  in  such  a  case  to  take,  there  is  nobody  who  could 
take  under  the  will. 


A'ppfiAL  fc'oin  Charles  comity  court. 

This  was  an  action  of  trover  brought  by  Eugenius  P. 
Edelen^  (the  appellant,)  against  Alexander  Middletouy  (the 
appellee^)  to  recover  in  right  of  his  deceased  wife^  a  negro 
woman.  Poll,  and  her  increase,  and  Cfusty^  mentioned  in  the 
clause  of  the  will  of  John'  B.  Thompsonj  executed  in  1808, 
and  admitted  to  probate  1815,  recited  in  the  opinion  of  this 
court  by  his  honor,  C.  J.  Dorsey. 

Mary  Ann  Thompsony  mentioned  in  tliis  clause,  married 
the  appellee,  and  died  prior  to  the  disath  of  the  testator's  widow^ 
Eleanor  Thompson,  leaving,  issue,  a  daughter,  the  deceased, 
wife  of  the  appellant.  Ignatius  P.  Thompsony  named  in 
said  clause,  died  without  issue  in  the  lifetime  of  the  testator. 

The  pleas  were,  non  cul  and  limitations.  The  only  ques- 
tion decided  in  this  case,  arise  upon  the  rejection  by  the  court, 
(Chain,  A.  J.,)  of  the  two  following  prayers  offered  by  the 
plaintiff  below,  in  which,  and  in  the  opinion  of  this  court,  all 
the  facts  of  the  case  are  stated. 

Ist.  That  by  the  true  construction  of  the  will  of  /.  B. 
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ThompsaUy  the  negro  PoU  and  her  increase^  became  the  pro- 
perty of  the  issue  of  Mary  A.  Middleloriy  provided  the  jury 
find  the  deaths  of  Ignatius  F.  Thompson  and  Mary  A.  Mid- 
tUeieny  in  the  lifetime  of  Eleanor  Thompson^  the  widow  of 
testator,  and  before  either  of  tbem  possessed  said  property,  and 
that  Ignatius  P.  Thompson  died  without  issue. 

2nd.  That  by  the  true  construction  <A  the  will  of  John  B, 
Thompson,  the  issue  of  Mary  Ann  Thompson,  named  in  said 
will;  who  was  living  at  her  death,  became  entitled  to  the  negro 
woman  Pott,  and  her  increase,  after  the  death  of  Eleanor 
TTiompson,  provided  the  jury  find  that  Ignatius  P.  Thomp^ 
son,  named  in  said  will,  died  before  tlie  testator,  without  issue; 
and  that  Mary  Ann  Thompson  died  before  Eleanor  TAotnp^ 
son,  without  having  possessed  PoU  and  her  increase. 

The  verdict  and  judgment  were  for  defendant,  and  plaintiff 
appealed. 

The  cause  was  argued  before  Dorbcy,  C.  5.,  Maorudgb 
and  Frick,  J. 

By  R.  T.  Merrick  and  Robt.*  J.  Brent,  for  the  appel- 
lant, who  contended: 

1st.  That  limitation  over  in  said  clause,  is  good  as  an  exe* 
cutory  devise,  and  not  too  remote,  the  <^  dying  without  law- 
ful issue,"  being  brought  within  the  rule  of  law  by  the  second 
contingency,  viz:  the  life  of  the  life-tenant. 

2nd.  That  the  limitation  over  to  i?ft2;afeM  Thompson,  third 
legatee  mentioned  in  the  will,  being  defeated  by  the  birth  of 
issue,  was  defeated  in  favor  of  the  issue;  and  it  was  the  true 
intention  of  the  testator,  that  if  any  of  the  legatees  survived 
himself  and  wife,  then  that  legatee  was  to  take,  possess  and 
eojoy  the  property  bequeathed;  and  if  any  of  the  legatees  in 
the  order  named,  had  '^lawful  issue,"  and  died  prior  to  him- 
self or  wife,  then  that  issue  was  to  take,  possess  and  enjoy  the 
property,  notwithstanding  the  survivorship  of  subsequently 
named  legatees. 
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Caubin,  for  the  appellee,  insisted  that  the  prayers  were  pro- 
perly rejected: 

let.  Because  under  no  construction  warranted  by  the  law, 
could  the  wife  of  the  plaintiff  below  claim  tide,  except  through 
her  mother,  the  legatee,  under  the  will  of  Johi  B.  T/iamp- 
son — the  estate  bequeathed  giving  no  separate  interest  to  the 
issue  of  Mary  Ann  Thompmntf  (mother  of  the  plaintiff  ^s  wife,) 
by  way  of  remainder — the  word  issue,  being  used  in  the  will 
as  simply  denoting  the  contingency,  upon  the  happening  of 
which,  the  estate  io  the  property  bequeathed,  was  to  vest  in 
Elizabeth  Thompson. 

2nd.  That  the  estate  thus  vesting  an  interest  in  M.  A  Thomp- 
miy  wife  of  appellee,  during  coverture,  enured  to  his  benefit, 
and  it  was  bis  right  to  reduce  it  into  possession,  by  taking  the 
property  in  his  own  charge. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

But  two  questions  have  been  argued  and  submitted  for  deci- 
sion in  the  case  now  before  this  court.  The  first  of  which  is, 
whether,  the  limitation  over  to  Mary  Ann  Thompson^  in  the 
will  of  John  B.  Thompaouy  is  a  good  executory  devise.  The 
clause  in  the  will,  under  which  the  present  controversy  arises^ 
is  in  these  words;  ^<I  give  and  bequeath  unto  my  wm^IgnioUws 
Fielder  Thompson^  two  negroes,  the  one  called  Poly  who  is 
the  wife  of  Nacej  and  the  other  her  child  called  Gfusiyy  as 
also,  the  said  PoPs  future  increase,  that  she  may  have  hereaf- 
ter, to  be  paid  to  him  after  the  natural  life  of  my  wife,  Elea- 
nor and  myself,  at  which  death  may  last  happen.  But  in 
case  my  said  son  shall  die  without  lawful  issue,  and  before 
he  possess  the  said  negroes,  in  case  thereof,  my  will  and 
desire  is  that  the  whole  of  them  shall  go  to  my  daughter,  Mary 
Ann  Thompson]  in  case  she,  my  said  daughter,  should  die  as 
aforesaid,  my  will  and  desire  is,  that  the  property  aforesaid, 
shall  go  to  my  second  daughter  Elizabeth  Thompsofiy  and  so 
on,  down  to  the  youngest  of  my  children;  this  being  according 
to  a  particular  contract  made  with  my  brother  in  law,  Ignatiua 
fifiddletony  at  the  dme  I  swept  with  him  for  said  negro  Po/." 
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Ignatius  Fielder  Thompson^  named  in  the  aforegoing  clause, 
died  without  issue,  in  the  lifetime  of  the  testator.  Mary  Ann 
Thompson  married  Aletvander  Middleton  the  appellee,  and 
died  prior  to  the  death  of  Eleanor  Tkompsony  the  widow  of 
John  B.  Thompson y  leaving  one  child,  the  deceased  wife  of 
the  appellant.  By  an  act  of  the  General  Assembly  of  this 
State,  the  death  of  Ignatius  Fielder  Thompson^  did  not  cause 
the  legacy  to  him  to  lapse,  but  it  passed  to  his  executor  or  ad* 
ministrator,  in  the  same  manner  that  it  would  have  done  had 
he  survived  the  testator  and  then  died.  On  the  part  of  the 
appellant  it  is  contended,  that  although  the  limitation  over,  be 
after  a  failure  of  issue  generally,  yet  that,  inasmuch  as  the 
thing  bequeathed  is  personal  property,  such  a  failure  of  issue 
per  se  means  a  definite  failure  of  issue;  a  dying  without  issue, 
living  at  the  time  of  the  death  of  the  prior  legatee.  And  for 
the  establishment  of  this  principle,  numerous  authorities  were 
referred  to,  none  of  which  it  is  believed,  give  any  countenance 
to  such  a  doctrine,  except  an  English  decision  long  since  over- 
ruled, and  a  dictum  to  be  found  in  a  passage  of  this  court's 
opinion,  in  Dallam  vs,  Dallam,  7  Har,  and  John.,  240.  It 
is  true  the  learned  judge,  (who  delivered  the  opinion  of  the 
niajonty  of  the  court,  in  that  case,  relating  only  to  a  devise  of 
land;  and  where  there  were  oiher  expressions  in  the  will  show- 
ing a  definite  failure  of  issue  was  meant,)  does  say:  ^<and  it  is 
not  like  the  case  of  a  Umitation  over^  on  a  dying  without  issue 
generally,  which^  however  a  plain  man  might  understand  it, 
is  noW;  when  applied  to  real  estate,  technically  construed  to 
mean  an  indefinite  failure  of  issue;  though  the  same  rule  does 
not  extend  to  dispositions  of  personal  property."  But  in  the 
principle  thus  enunciated  all  that  the  court  designed  to  say, 
was,  that  a  different  rule  prevailed  in  the  interpretation  of  the 
same  words,  as  to  limitations  over,  after  a  failure  of  issue  in  a 
will  disposing  of  realty,  and  a  will  disposing  of  personalty. 
And  in  this  distinction  it  was  undeniably  correct;  the  books 
being  full  of  cases  making  such  a  discrimination.  But  such 
a  discrimination  is  never  made,  where  there  is  no  expression  or 
circamstance  in  the  will,  which  the  court  can  lay  bold  of  as 
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evincive  of  some  intention  in  the  testator,  that  it  should  be  a 
definite  failure  of  issue.  That  such  was  the  meaning  of  the 
court,  in  the  passage  of  their  opinion,  in  Dallam  vs.  Dallam j 
is  clear  almost  to  demonstration,  when  we  advert  to  its  opinion, 
in  Newton  vs.  Griffith^  1  Har.  and  Oilly  111 ;  written  by  the 
same  judge,  and  both  cnses  being  submitted  to  him  to  prepare 
the  court's  opinions,  which  were  both  prepared  by  him  about 
the  same  time,  before  either  was  filed  with  the  clerk  of  the 
court.  It  is  impossible  to  read  the  courts  opinion,  in  Dallam 
vs.  Dallam^  and  that  part  of  its  opinion,  in  Newton  vs.  Grif* 
Jithy  in  the  117,  118,  119  and  120  pages,  without  being  con* 
vinced  that  the  opinions,  in  the  two  cases,  ought  to  be  made  to 
harmonize  in  the  mode  suggested. 

The  case  of  Briscoe  vs.  Briscoe^  6  Gill  and  John. ,  232,  has 
been  relied  on  to  prove  that  a  limitation  over  of  personal  pro- 
perty, after  a  dying  without  issue,  generally  is  good  as  an  ex- 
ecutory devise,  and  that  the  court  will,  in  such  a  case,  without 
any  other  words  or  circumstances  in  the  will  indicating  such 
an  intention  of  the  testator,  regard  the  limitation  over  as  being 
after  a  definite  failure  of  issue,  that  is,  a  failure  of  issue  at  the 
death  of  the  first  legatee.  But  this  case  is  rather  an  authority 
for  the  converse  of  this  proposition.  It  is  there  said,  that  ''in 
order  to  support  the  limitation  over,  the  courts,  in  such  cases, 
generally  incline  to  lay  hold  on  any  expression  or  circumstance 
in  the  will,  which  seems  to  afiford  a  ground  for  such  a  con- 
struction." Now  if  a  limitation  over,  after  a  failure  of  issue, 
generally,  per  se,  imported  a  definite  failure  of  issue,  it  is 
strange  that  courts  should  waste  their  time  in  searching  for 
such  expressions  or  circumstances  to  lay  hold  on  them,  that 
they  might  make  such  a  construction  when  they  were  bound 
to  have  made  it,  whether  such  expression  or  circumstances  were 
to  be  found  in  the  will  or  not.  But  the  case  of  Hatton  vs. 
WeemSy  12  GrUland  John.,  83,  is  an  express  adjudication 
that  such  limitations  over,  are  void,  when  unattended  by  such 
expressions  or  circumstances.  That  such  is  the  law  in  Enff- 
landj  is  fully  established  by  the  following  authorities;  1  P. 
Wm's.  663.    Fhurth  and  Chapman;  2  Atk. ,  308.    Beavclerk 
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t».  Dormer;  3  Aik.  ^287.  Sheffield  vs.  Ld.  Orrey;  2  Vez.,  Jr., 
535.  2  Atk.y  646.  Read  vs.  Snelly  and  Fenrn  on  Rem.,  472. 
Our  next  inquiry  is,  are  there  in  ihe  will  before  us,  any  words 
or  circumstance  from  which  an  inference  can  be  drawn,  (hat 
a  definite  failure  of  issue  was  intended  by  the  testator?  We 
think  there  are.  The  limitation  over,  is,  if  the  '^son  shall  die 
without  lawful  issue  and  before  he  possess"  the  said  negroes. 
Th^se  latter  words  are  so  connected  with  the  preceding,  as  to 
show  that  the  testator  meant  a  definite  failure  of  issue,  a  dying 
without  issue,  before  the  right  to  poi<sess  the  property  devised 
should  accrue.  The  possession  of  the  first  legatee,  if  it  occur- 
ed  at  all,  must  take  place  upon  the  death  of  the  testator  and 
his  wife,  two  lives  in  being,  and  it  is  apparent  that  the  testator 
looked  to  a  dying  without  issue,  before  the  right  to  possession 
could  arise.  He  must  therefore  be  presumed  to  have  intended, 
or,  at  least,  in  our  efforts  to  give  efficacy  to  his  bequest,  we  are 
justified  in  presuming,  that  the  limitation  over,  was  only  to  take 
effect  upon  the  death  of  the  first  legatee  without  issue  then 
living.  J^natins  Fielder  Thompson^  having  died  without 
issue  living  at  the  time  of  his  death,  and  having  never  acquir- 
ed the  possession  of  the  negroes,  the  limitation  over  to  Mtxry 
Ann  Thompsiojiy  is  good  as  an  executory  devise.  Mary 
Ann  ThompsoHy  having  died  leaving  issue,  but,  in  the  life 
time  of  the  widow  of  the  testator,  the  second  question  in  this 
cause  presents  itself,  viz:  in  whom  is  the  title  to  the  property 
bequeathed?  in  the  appellee  as  the  surviving  husband  of  Mary 
Ann  Tlwmpson,  or,  in  the  appellant,  as  the  suiTiving  husband 
of  her  daughter,  her  only  issue?  And  upon  this  subject,  al- 
though the  rights  of  the  appellant  have  been  pressed  upon  the 
court  with  the  greatest  ingenuity  and  zeal,  yet  we  feel  not  a 
inoraentary  doubt  in  declaring,  that  the  appellant  has  not  the 
shadow  of  a  claim  to  the  property  in  controversy.  The  be- 
quest of  the  negroes  to  Ignatitis  FHekkr  Thompson,  passed 
to  him  as  absolutely  the  tide  thereto,  subject  to  a  life  estate  in 
another,  as  could  have  been  done  by  the  addition  of  any  words 
of  perpetuity  or  otherwise.  And  upon  his  death  without  is- 
sue then  living,  the  same  title  passed  to  Mary  Ann    Tkomp- 
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son.  Eleanor  Thompson^  the  widow  of  the  testator^  being  ia 
possession  of  the  negroes,  with  a  life  estate  only  therein,  the 
remaining  interest  in  the  negroes  passed  to  Mary  Ann  Thomp- 
son^ as  a  vested  remainder;  and  upon  her  death  leaving  issue 
then  living,  such  vested  remainder  became  the  property  of  her 
surviving  husband,  as  would  any  other  of  her  choses  in  actioB 
under  the  testamentary  laws  of  Mmyland.  There  were  in  the 
will  no  words  of  express  or  implied  bequest  to  the  issue  of  Mary 
Ann  Thompson,  or  of  limitation  over  to  it,  upon  any  contin- 
gency; and  consequently  it  can  have  no  standing  in  courts  ia 
the  action  before  us.  The  words,  ^''failure  of  issue,"  in  the 
limitation  over,  were  not  inserted  in  the  will  of  the  testator,  to 
indicate  that  he  had  given  or  designed  to  give  to  such  issue,  any 
interest  in  the  property  bequeathed ;  but  were  merely  used  as  de- 
scriptive of  the  event  or  contingency,  upon  the  happiness  of 
which,  the  otherwise  absolute  title  of  the  legatee  was  to  be 
defeated. 

The  cases  which  have  been  referred  to  on  behalf  of  the  ap- 
pellant, where  it  was  held,  that  a  devise  of  land  to  a  devisee, 
without  any  words  of  perpetuity  or  of  inheritance,  with  a  limi- 
tation over  on  a  dying  without  issue,  enlarges  the  estate  of  the 
devisee  from  an  estate  for  life  to  an  estate  tail,  have  no  appli- 
cation to  such  bequests  of  personal  property;  because,  in  the 
latter  class  of  cases,  by  the  first  part  of  the  bequest,  the  legatee 
does  not  take  a  mere  life  estate,  which  could  be  enlaiged  by 
the  subsequent  limitation,  but  takes  an  absolute  estate  in  the 
property  which  is  incapable  of  enlargement.  The  reason  why 
such  a  limitation  over  in  the  former  class  of  cases  is  equivalent 
to  an  express  devise  to  the  issue  is,  because  if  there  should  be 
issue  at  the  death  of  the  devisee,  the  limitation  over  could  not 
take  effect  till  such  issue  became  extintt,  and  if  the  issue  were 
not  in  such  a  case  to  take,  there  is  nobody  who  could  take  un- 
der the  will.  But  in  such  bequests  of  personal  property  upon 
the  death  of  the  legatee,  his  interest  in  the  property  immedi- 
ately vests  in  his  executor  or  administrator.  This  principle  was 
in  fact  decided  in  Fhrth  vs.  Chapmany  1  P.  Wms.,  667,  where 
the  lord  chancellor  says:  '^  That  the  reason  why  the  devisee  of 
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a  freehold  to  one  for  life,  and  if  he  die  without  issue  then  to 
another^  is  determined  to  be  an  estate  tail,  is  in  favor  of  the 
issue,  that  such  mayhav^it  and  the  intent  take  place;  but 
that  there  is  the  plainest  difference  betwixt  a  devise  of  a  free- 
hold, and  a  devise  of  a  term  for  years,  for  in  the  devise  of  the 
latter  to  one,  and  if  he  die  without  issue  then  to  another,  the 
words  if  he  die  without  issue  cannot  be  supposed  to  have  been 
inserted  in  favor  of  such  issue,  since  they  cannot  by  any  con- 
struction have  it."  Concurring  in  opinion  with  the  county 
court,  in  its  refusal  to  grant  the  first  and  second  prayers  of  the 
appellant  in  his  second  bill  of  exceptions,  its  judgment  is 
affirmed. 

JUDGMENT  AFFIRMED. 


George  Rhodes  and  Jane,  his  wife,  and  David  Touno, 
AND  Phoebe,  his  wife,  vs.  John  T.  Vinson  and  Har- 
riet, HIS  WIFE,  AND  Armistead  T.  Hagan. — Dec.  1850. 

The  destruction  of  a  will  in  the  pieeenoe  of  the  testator,  or  even  by  hia  own 
hands,  will  not  amount  to  a  revocation  in  law,  unless  he  had  at  the  time 
capacity  to  understand  the  nature  and  effect  of  the  act,  and  performed  it, 
or  directed  it  to  be  perfbrmed,  freely  and  volnnftarily,  with  intent  to  effect 
a  revocation. 

Where  the  contents  of  a  will  improperly  destroyed,  are  satisfactorily  proved 
by  witnesses,  they  will  be  established  as  the  will,  but  the  policy  of  the  law, 
which  throws  around  wills  more  protections  than  to  any  other  mode  of 
conveyance,  requires  such  contents  to  be  proved  by  the  clearest,  the  most 
conclusive  and  satisfactory  proof. 

The  proof  of  the  entire  contents  must  be  conclusive  and  satisfactory. 

Appeal  from  the  orphans  court  of  Montgomery  county. 

This  was  a  plenary  proceeding,  instituted  by  said  orphans 
court  upon  the  petition  of  the  appellees,  to  set  up  a  last  will 
and  testament^  which  (he  petition  alleges  was  executed  by  a 
22        V.9 
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certain  Josktux  ChUton^  the  gmndfather  of  the  appellees,  Har- 
riet and  Arrrmteady  in  his  lifetime,  when  he  was  of  sound  and 
disposing  mind,  memory  and  underBianding,  and  capable  in 
law  of  making  a  valid  deed  or  contract,  and  which  he  destroyed 
when  he  was  not  capable  of  revoking  a  last  will  and  testament^ 
he  being  at  the  time  in  chaige  of  a  committee  as  a  lunatic. 

The  appellees  attempted  to  prove  the  execution  of  said  last 
will  and  testament  according  to  law,  to  pass  real  and  personal 
estate,  when  of  sound  and  disposing  mind,  &c.,  and  its  de- 
struction by  said  Joshua  Chiliouy  when  of  unsound  mind,  &c,, 
by  several  witnesses,  whose  depositions  were  written  down  and 
filed  in  the  cause.  Upon  these  depositions  and  papers  filed, 
(the  purport  and  eflfect  of  which  are  suflSciently  stated  in  the 
opinion  of  this  court,)  the  orphans  court  decreed  in  favor  of 
the  said  will,  and  ordered  the  same  to  be  recorded,  as  substan- 
tially proven  by  them,  from  which  decree  George  Rhodes  and 
Janey  his  wife,  a  daughter  of  said  ChUlon,  and  David  Young 
and  Phoebey  his  wife,  also  a  daughter  of  said  Chilton^  appealed. 

The  cause  was  aigued  before  Spence,  Magruder,  Martin 
and  Frick,  J. 

By  McLean  for  the  appellants,  and 
By  R.  J.  Bowie  for  the  appellees. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

After  a  careful  examination  of  the  authorities,  bearing  upon 
the  questions  of  law,  presented  for  our  adjudication  in  this  case, 
we  are  satisfied  that  the  court  correctly  announce  the  law,  both 
upon  principle  and  authority,  in  the  case  of  Idley  vs.  Bofweriy 
11  WendeUy  236. 

The  doctrine  in  the  case  of  Idley  vs.  Bowen  is  as  follows: 
^^The  destruction  of  the  instrument,  by  the  direction  and  in 
the  presence  of  the  testator,  or  even  by  his  own  hand,  will  not 
amount  to  a  revocation  in  judgment  of  law,  unless  he  had  at 
ihat  time  snfficient  capacity  to  understand  the  nature  and  effect 
Qf  the  act,  and  performed  it,  or  directed  it  to  be  performed  free- 
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Ijr  and  voluntarily ,  with  the  intent  to  effect  a  revocation;  and 
althougli  the  instrument  is  not  in  being,  its  contents  having 
been  satisfactorily  shown,  there  is  no  difficulty  in  establishing 
it  as  a  will,  if  it  is  shown  to  have  been  improperly  destroyed , 
vide  Trevelyan  vs.  Trevelyauj  where  the  same  doctrine 
is  held,  1  PhiUinwre  149. 

We  shall  not  stop  to  inquire  as  to  proof  of  the  capacity  of  the 
testator,  at  the  time  of  the  execution  of  the  will,  or  of  its  legal 
attestation,  but  concede  that  both  of  these  requisitions  were  le- 
gally gratified.  We  are  first,  to  inquire,  wiiether  the  contents 
of  the  paper,  which  was  destroyed  are  satisfactorily  proved. 

The  policy  of  the  law  has  thrown  around  last  wills  and  tes- 
taments, as  many,  if  not  more,  shields  to  protect  them  from  frauds, 
imposition  and  undue  influence,  than  any  mode  of  conveyance 
known  to  the  law. 

Can  there  be  a  doubt,  that  in  cases  Hke  the  present  where 
the  object  is  to  establish  the  contents  of  a  paper  which  has  been 
destroyed,  as  and  for  a  last  will,  that  policy  does  require  the 
contents  of  such  paper  to  be  established  by  the  clearest,  the 
most  conclusive  and  satisfactory  proof?    We  think  not. 

We  think  this  very  case  furnishes  a  clear  illustration  of  the 
soundness  of  that  policy,  which  requires  that  the  proof  of  the 
entire  contents  should  be  conclusive  and  satisfactory ;  and  the 
authorities  on  tliis  question  all  hold  this  doctrine.     Is  such  the 
proof  in  this  case?    There  are  some  four  or  five  witnesses,  no 
two  of  whom  agree  as  to  the  entire  contents  of  the  will,  all  or 
nearly  all  affirm  their  recollection  to  be  indistinct  and  imperfect. 
This  fact,  coupled  with  the  vagueness,  uncertainty  and  discre- 
pancy of  the  proof  of  the  contents  of  the  instrument,  seems 
more  to  confuse  than  to  convince  the  mind  and  satisfy  the  judg- 
ment what  the  contents  of  the  will  were.     This  court  has  no 
standard,  or  scale,  by  which  they  can  measure  and  determine 
the  weight  of  the  testimony  of  the  different  witnesses,  in  order 
that  anyone  of  them  should  preponderate  overall  the  rest; 
which  would  be  indispensible,  where  they  all  conflict,  in  order 
to  arrive  at  a  satisfactory  conclusion,  as  to  what  the  contents  of 
the  instrument  were. 
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We  forbear  to  express  any  opinion  upon  the  question  of  ca- 
pacity, at  the  time  of  the  destruction  of  (he  paper,  for  the  rea- 
son that  it  is  one  of  fact,  and  would  not  change  the  decisiou 
in  the  case. 

The  decree  of  the  orphans  court  is  reversed  with  costs. 

DECREE  REVERSED  WITH  COSTS. 


State,  use  of  Charles  B.  Calvert,  Adm'r.  d.  b.  n.  of 
Thomas  Cramphin,  vs,  Richard  Wiluams. — Decern* 
ber  1850. 

Where  arbitrators  mistake  the  law,  and  by  reason  of  this  miBtakoi  haye  giyen 

an  award  in  favor  of  one  of  the  parties,  and  this  fact  be  shown  bj  the 

award  itself,  the  coanty  court  has  the  power  and  is  bound  to  set  aside  such 

award. 
Where  the  order  of  an  orphans  court  revoking  letters  of  administration,  has 

been  appealed  from,  the  appeal  suspends  the  order  of  revocation,  and  leaves 

the  letters  in  full  force  and  effect,  pending  the  appeal. 
The  granting  of  letters  of  administration,  is  a  revocation  of  letters  of  ad. 

ministration  pendente  lite. 
Where  objection  is  made  to  the  grant  of  letters,  and  an  appeal  is  taken  finm 

the  order  granting  them,  while  that  appeal  is  pending  the  letters  cannot  bo 

granted. 

Appeal  from  Montgomery  county  court. 

This  was  an  action  of  debty  brought  in  the  name  of  the  State^ 
upon  a  bond  given  by  the  appellee  and  his  securities,  as  ad- 
ministrator pendente  lite  of  Thomas  Oramphih*8  will.  The 
original  writ  was  endorsed  for  the  use  of  Oeorge  Qdverty  ad- 
ministrator of  Thomas  Oramphin. 

After  nar  filed  and  the  plea  of  general  performance,  the 
death  of  Oeorge  Oalvert  was  suggested,  and  the  suit  was  or- 
dered to  be  entered  for  the  use  of  the  appellant,  as  adroinistra- 
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tor  de  bonis  non  of  Thomas  Cramphin,  A  replication  was 
then  filed  stating  the  appointment  of  defendant,  as  administra- 
tor/7«n(fen/e  litCy  and  (hat  the  contest  being  ended,  George 
Calvert  was  appointed  administrator  of  Thomas  Oramphin; 
that  defendant  collected  sundry  sums  of  money,  and  received 
large  debtn,  and  after  ihe  termination  of  the  contest,  the  said 
administrator  demanded  of  defendant  all  said  sums,  goods  and 
chattels,  which  defendant  refused  to  pay  over  and  deliver  to 
said  Calvert. 

The  cause  was  then  continued,  and  under  leave  to  amend, 
the  defendants  filed  several  pleas,  among  others,  that  ^^  George 
Calvert  for  whose  use  the  writ  was  issued,  was  not  at  the 
impetration  thereof  the  administrator  of  T^homas  Cramphin.^^ 

The  cause  was  then  by  agreement  of  counsel  referred  to  L. 
A.  Dawson  and  /.  W.  Anderson^  with  power  if  they  could 
not  agree  upon  any  question  of  law  or  fact,  to  submit  the  same 
to  the  final  decision  of  the  Hon,  Thomas  B.  Dorset/ ^  whose 
judgment  shall  be  final  and  decisive.  The  agreement  then 
proceeds  to  set  out  the  matters  referred,  and  concludes  with  the 
following  proviso:  ''And  provided  that  the  liability  of  the  de- 
fendant Richardy  to  the  plaintiff  Charles^  administrator  de  bo- 
nis non  of  Thomas  Cramphin^  in  this  or  any  other  form  of 
action,  is  not  admitted  by  this  reference,  but  the  same  is  open 
before  the  arbitrators,  as  fully  as  in  a  court  of  law." 

Upon  this  reference  the  arbitrators  awarded,  ''that  the  plain- 
tiff cannot  maintain  the  present  action,  because  George  Calvert 
at  whose  instance  and  for  whose  use  the  same  was  brought, 
was  not  the  administrator  of  Thomas  Cramphin j  competent  to 
institute  an  action,  as  such,  at  the  time  of  the  impetration  of  the 
original  writ  in  said  case,  his  letters  of  administration  on  the 
personal  estate  of  said  Cramphin^  having  been  before  that  day 
revoked,  by  an  order  of  the  orphans  court,  and  an  appeal  from 
said  order,  to  the  Court  of  Appeals,  being  then  pending  and 
undetermined,  and  we  do  therefore  award  and  determine  that 
a  non  pros,  be  entered  in  said  cause,"  &c. 

Judgment  was  entered  on  the  award  for  the  defendants.  A 
motion  was  then  made  by  the  plaintiff  to  set  aside  the  award, 
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among  other  reasons^  because  (be  award  is  founded  on  a  mis- 
take in  law,  apparent  on  ibe  face  of  ibe  award.  The  court 
overruled  the  objections^  and  the  plaintiff  appealed. 

The  cause  was  argued  before  Spence,  Magruder,  Martin 
and  Frick,  J. 

By  KiLGouR  and  Alexander*  for  the  appellant;  and 
By  R.  J.  BowiE;  for  the  appellees. 

MagrudeR;  J.;  delivered  the  opinion  of  this  court. 

The  judgment  from  which  this  appeal  is  taken^  w^as  obtained 
in  Monlf^omery  county  court,  in  a  suit  instituted  upon  a  bond 
given  by  the  appellee  as  the  administrator  pendente  lite  of 
Crarnphin. 

The  suit  was  originally  brought  in  the  name  of  the  State, 
for  the  use  of  the  administrator  of  Cramphiny  and  upon  the 
death  of  the  administrator,  it  was  entered  for  the  use  of  the 
administrator  de  bonis  non. 

If  the  plaintiff  at  the  time  of  instituting  the  action  had  a 
good  cause  of  action,  the  administrator  de  bonis  noHy  was  the 
person  to  whom,  after  the  death  of  the  administrator,  the  estate 
was  to  be  delivered  up,  and  the  suit  was  then  to  be  prosecuted 
for  his  use. 

The  defendant  pleaded,  with  other  pleas,  of  which  no  notice 
need  now  be  taken,  that  at  the  time  of  the  institution  of  the 
suit  in  that  case,  Oeorge  Calvert y  was  not  the  administrator  of 
Cramphin,  No  issue  was  joined,  when  by  the  agreement  of 
the  parties,  the  cause  was  refeired  to  Lawrence  A.  Dawson 
and  James  W.  Anderson;  and  the  agreement  to  refer  proceeds 
to  state  sundry  matters  which  are  to  be  adjusted  by  the  arbitra- 
tors, and  umpire,  ^Mf  in  their  opinion  the  said  Richard  Wil- 
liamSy  is  legally  responsible  in  this  action  for  the  same."  To 
this  agreement  too,  there  is  annexed  a  proviso,  that  the  liabili- 
ty of  the  said  defendant,  (  WiUiams,)  to  the  plaintiff,  CharleSy 
administrator  de  bonis  non,  in  this  or  any  other  form  of  action, 
is  not  admitted,  but  the  same  is  open  before  the  arbitrators,  as 
fully  as  in  a  court  of  law. 
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Without  attempting  to  define  the  precise  extent  of  the  pow- 
ers and  duties  of  the  arbitrators^  it  may  be  taken  for  granted, 
they  were  authorized  to  assess  any  damages  of  which  the  ad- 
ministrator de  bonis  noiiy  properly  complained  in  his  replica- 
tion. WiUicanSj  it  seems,  had  been  the  administrator  pen- 
dente lUe  of  the  estate  of  Cramphin;  the  controversy  had  been 
determined,  the  estate  in  the  hands  of  the  administrator  pen- 
dente lite,  had  not  been  delivered  up,  although  it  had  been  de- 
manded by  the  administrator,  and  for  his  use  this  suit  upon 
the  bond  of  the  administrator  pendente  lite,  was  brought. 

By  the  award,  it  appears,  that  the  arbitrators  did  not  attempt 
to  adjust  any  of  the  claims  referred  to  them,  but  leaving  them 
unsettled,  awarded  in  favor  of  the  defendant,  simply,  because 
as  the  award  itself  states,  George  Caloert  was  not  the  admin- 
istrator of  TJtomas  Cramphin ,  competent  to  institute  an  action 
as  such,  at  the  time  of  the  impetration  of  the  original  writ  in 
this  case.  It  is  added,  as  the  reason  for  this  decision, '  ^his  letters 
of  administration  on  the  personal  estate  of  the  said  Cramphin, 
having  been  before  that  day  revoked,  by  the  order  of  the  or- 
phan's court,  and  an  appeal  from  the  said  order,  to  the  Court 
of  Appeals,  being  then  pending  and  undetermined. "  We  must 
collect  from  this,  that  the  arbitrators  were  satisfied  by  the  proof 
laid  before  them,  that  George  Calvert  had  been  appointed  the 
administrator  of  Cramphin,  before  Uie  institution  of  this  suit; 
and  that  also  before  its  institution^  the  orphans  court  had 
passed  an  order  that  they  be  revoked.  Being  convinced  of 
these  fisicts^tbe  arbitrators  decided  the  law  to  be,  that  this  termi- 
nated the  right  of  the  administrator,  or  the  right  of  the  State  for 
bis  use,  to  institute  a  suit  upon  the  bond  given  by  the  adminis- 
tiator  pendente  lite,  although  an  appeal  had  been  taken  by  Qd- 
vert  from  that  order,  and  at  the  time  of  the  institution  of  the 
suit  such  an  appeal  was  pending  and  undetermitied. 

If  herein  the  arbitrators  mistook  the  law,  and  because  of  this 
mistake  have  given  an  award  in  favor  of  the  defendant,  and 
this  be  shown  by  the  award,  the  court  below  had  the  power 
and  was  bound  to  set  aside  the  award. 

The  question  then  is,  whether  the  letters  of  administration, 
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were  yet  in  force  notwilhstanding  the  order  of  the  orphans 
court,  there  being  an  appeal  from  that  order  pending  at  the 
time  the  suit  was  instituted? 

It  is  the  opinion  of  this  court,  that  the  appeal  suspended  the 
order  of  revocation  of  the  orphans  court,  and  the  letters  of  ad- 
ministration were  left  in  full  force  and  effect  pending  the  appeal. 
The  order  of  revocation  certainly  did  not  revive  the  letters  of 
eidmiu\simi\on  pendente  lite.  The  grant  of  the  letters  to  Col- 
verty  revoked  them,  (7  H.  and  /,  40,)  and  if  the  adminis- 
trator, notwithstanding  the  appeal,  ceased  to  have  authority  to 
take  charge  of  the  estate,  there  was  no  person  who  could  have 
such  authority.  There  is  no  provision  in  our  testamentary  sys- 
tem, which  countenances  the  idea  that  an  order  of  an  inferior 
court;  such  as  this,  has,  until  it  is  reversed,  all  the  force  and 
efTect  which  it  will  have  when  it  is  affirmed  by  the  court  of 
last  resort. 

George  Calvert,  was  the  administrator^  while  the  applica- 
tion for  a  revocation  of  the  letters  was  pending  in  the  orphans 
court,  and  while  his  appeal  from  the  order  of  that  court  was 
pending^  he  continued  to  be  administrator,  possessing  all  the 
powers  and  bound  to  perform  all  the  duties  of  an  adminis- 
trator^ 

If  (he  parly^at  whose  instance  the  order  was  passed,  instead 
of  waiting  until  the  letters  were  granted,  had  objected  to  the 
granting  of  them^  and  had  appealed  from  the  order  granting 
them ,  then^  while  that  appeal  was  pending,  the  letters  could  not 
have  been  granted;  (Gfffutt  and  Clagettvs.  Gotty  12  G,^ 
J.,  385,)  and  for  the  like  reason  the  letters  in  this  case  remain*- 
ed  in  full  force  until  it  is  decided,  upon  theappeal^  that  the 
person  to  whom  they  were  granted^  is  no  longer  to  be  the  ad- 
ministrator. 

We  can  discover  no  reason  why  the  law,  as  laid  down  in  the 
authority  to  which  we  have  been  referred,  (ith  Sergeant  and 
Rawle,  202,  and  8th  Smedes  and  Marshall y  211,)  should  not 
be  considered  the  law  of  this  Slate. 

Such  would  have  been  the  law  of  the  case^  if  the  suit  had 
been  brought  in  the  name  of  Mr.  Cktlverty  but  the  suit  is  brought 
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in  the  name  of  the  State^  for  a  breach  of  the  condition  of  the 
bond  given  to  the  State.  The  damages  when  recovered  would 
be  for  the  use  of  the  pei'son  who  is  aggrieved  by  the  alleged 
breaches. 

One  and  a  material  object  of  an  immediate  appeal  is  to  pre- 
vent a  revocation  of  the  letters  of  administration^  which  had 
already  been  granted.  If  the  appellant  succeeds^  the  order  from 
which  he  appealed  is  a  nullity  and  can  have  no  effect  in  the 
administration  of  the  estate. 

Judgment  reversed  with  costs^  award  set  aside^  andj^roce- 
dendo  to  issue. 

JUDGMENT  REVERSED   iIND   PROCEDENDO. 


JAmes  Malcolm,  Permanent  Trustee  of  Henry  Keene, 
vs.  Washington  Hall,  Jr. — December  1S50. 

An  aaaignment  bj  a  debtor  in  fdiling  circumstances,  of  all  his  property, 
without  restriction,  for  tlie  benefit  of  all  his  creditors,  withotit  favor  or 
preference,  is  good  at  coinmon  law,  and  can  only  be  questioned  when  it 
contravenes  the  express  provisions  of  the  insolvent  laws. 

If  such  assignmentfl  be  executed  with  a  view  to  give  an  undae  and  improper 
preference  when  the  grantor  had  no  reasonable  expectation  of  beiog  ex. 
ehipted  from  liability,  for  or  on  account  of  his  debtd,  without  applying  for 
the  benefit  of  the  insolvent  laws,  then  the  law  denounces  them,  and  the 
tmstee  in  insolvency  afUrwards  appointed,  may  avoid  them. 

Mere  proximity  in  point  of  time,  between  the  date  of  the  assignment  and 
the  application  for  the  benefit  of  the  insolvent  laws,  standing  alone,  with, 
out  any  supporting  circumstances,  is  not  to  be  i^ceived  as  adequate  or  re- 
liable proof  of  what  the  irt&olvent  intended  or  anticipated  at  the  time  of 
executing  the  assignment. 

A  denial  in  an  answer  upon  oath,  that  the  assignment  was  made  with  a 
view  of  an  application  for  relief  under  the  insolvent  laws,  though  coming 
IVom  the  grantee  and  not  the  insolvent,  lb  sufficient  to  put  the  complain- 
ant upon  hlfe  proof. 

23        V.9 
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The  policj  of  the  insolvent  laws  rather  favort  than  discoantenancea  soch 
assign  men  ta  as  aro  made  for  the  equal  and  undiseriminating  bobefit  of  all 
the  creditors. 

Appeal  from  the  Court  of  Chancery, 

This  was  a  bill  filed  by  the  appellant,  the  trustee  in  insol- 
vency of  Henry  Keene,  to  avoid  an  assignment  made  by  the 
insolvent  to  the  appellee,  before  his  insolvency,  as  a  fraud  upon 
the  insolvent  laws. 

The  bill  states,  that  on  the  30lh  of  April,  1847,  Keene, 
assigned  by  deed  of  that  date,  all  his  property  to  tlie  defendant 
in  trust,  to  be  distributed  among  his  creditors.     That  at  tlie 

I 

time  of  making  this  assignment,  Keene  was  insolvent  and 
known  to  be  so  by  the  grantee,  and  that  said  conveyance 
was  made  in  contemplation  of  insolvency.  That  on  the  7th 
ef  May  following,  he  applied  for  and  obtained  the  benefit  of 
the  insolvent  laws,  and  complainant  was  duly  appointed  bis 
permanent  trustee.  That  defendant  has  refused  to  deliver  the 
property  so  conveyed  to  complainant,  though  requested  so  to  do. 
The  bill  then  prays  for  a  decree  setting  aside  this  assignment  as 
fraudulent,  and  requiring  the  property  to  be  delivered  to  com- 
plainant. 

The  answer  of  Hallj  the  only  defendant,  denied  that  this 
assignment  was  made  in  contemplation  of  an  application  for  the 
benefit  of  the  insolvent  laws,^  such  application  only  having  been 
made  in  consequence  of  a  refusal  of  complainant  as  solicitor  of 
one  of  his  creditors,  to  dispense  with  special  b&il  in  an  action 
against  him.  He  also  denied  that  the  assignment  was  fraudu- 
lent and  void,  within  the  meaning  of  the  insolvent  laws,  and 
states  that  immediately  after  the  execution  thereof,  he  bad 
called  upon  the  creditors  of  the  insolvent  to  inform  them  of  it, 
who  assented  thereto,  and  directed  him  to  proceed  in  the  exe- 
GUtion  of  the  trust  reposed  in  him  by  it. 

The  deed  of  assignment  filed  with  the  bill  recites,  that,  ^^'at 
the  time  of  executing  these  presents,  the  said  Keene  is  iudebted 
to  divers  individuals  and  firms,  in  sundiy  sums  of  money, 
which  be  is  unable  fully  to  satisfy  and  discharge,  but  is  willing 
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and  desirous,  so  far  as  lies  iq  bis  power,  to  make  provisions  for 
all  just  claims  against  him,  and  with  that  view  has  determined 
lo  execute  this  instrument."  It  then  proceeds  to  convey  all 
the  property  of  the  grantor  of  every  description,  to  the  grantee 
in  trust,  to  sell  the  same  and  apply  the  proceeds,  after  deduct- 
ing a  commission  of  eight  per  cent  and  expenses  attending  the 
execution  of  the  trust,  ^^to  or  towards  the  payment,  satisfac- 
tion or  discharge  of  all  just  claims  now  existing  against  the 
said  Keene^  that  is  to  say,  ratably  or  proportionably,  if  the 
fund  be  insufficient  to  discharge  the  whole,  or  to  the  full  pay- 
ment of  all  just  claims,  if  the  fund  be  sufficient  for  the  pur- 
pose." 

A  replication  was  filed  to  (he  answer,  and  the  cause  being 
then  submitted,  the  Chancellor  (Johnson,)  passed  a  decree  dis- 
missing the  bill,  accompanying  which,  he  delivered  an  opinion, 
which  is  reported  in  1^  Md,  Chancery  DecmonSy  172.  The 
•coroplainant  appealed. 

The  cause  was  argued  before  Spsnce,  Magruder,  Martin 
and  Frick,  J. 

By  GwiNN  for  the  appellant,  and 
By  Bartol  for  the  appellee. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

The  case  here  presented  by  the  complainant,  does  not  en- 
title him  to  the  relief  he  claims  in  a  court  of  equity. 

Apart  from  the  insolvent  laws  of  the  State,  it  is  not  contend- 
ed that  the  conveyance  from  Keene  to  HaUy  could  be  success- 
fully impeached.  It  purports  to  convey  all  his  property  of 
every  description,  and  without  any  reservation,  to  the  grantee 
in  trust,  for  the  benefit  of  all  his  creditors.  And  without  any 
circumstances  of  fraud  or  mala  fides  attached  to  the  transac- 
tions, the  law  rather  favors  than  discourages  such  a  proceed- 
ing on  the  part  of  an  unfortunate  debtor.  If  he  surrenders  all 
v^ithout  any  restrictions  and  conditions^  and  without  favor  or 
preference  among  his  creditors,  he  has  done  all  that  an  honest 
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man  can  be  required  to  do.  He  has  done  what  the  law  would 
require  of  him,  if  the  circumstances  compelled  him  to  ask  for 
relief  under  the  insolvent  laws. 

And  if  the  trust  created  by  him,  is  not  designed  to  embarrass 
or  hinder  the  lawful  action  of  his  creditors,  but  is  a  surrender 
of  all  he  has  for  prompt  and  equal  distribution  among  them, 
and  under  failing  circumstances  such  as  the  recital  of  this  deed 
indicates,  we  can  see  no  ground  to  impeach  the  legality  or  fair- 
ness of  the  transaction. 

On  the  contrary,  assignments  of  this  character  have  been  uni- 
formly declared  good  at  common  law,  and  have  had  the  re- 
peated sanction  of  this  court.  And  they  are  only  questionable 
when  they  contravene  the  express  provisions  of  the  insolvent 
laws. 

If  executed  with  ^^a  view  to  give  an  undue  and  improper  pre- 
ference," when  in  the  language  of  the  act,  'Uhe  grantor  had  no 
reasonable  expectation  of  being  exempted  from  liability  or  exe- 
cution for,  or  on  account  of  his  debts,  without  applying  for  the 
benefit  of  the  insolvent  laws,"  (hen  the  law  denounces,  and 
a  trustee  afterwards  appointed  by  the  insolvent  court,  may  avoid 

them. 

But  here  there  is  nothing  to  sustain  this  assumpiion  of  fraud 
against  the  insolvent  laws.  The  case  is  submitted  upon  the 
bill,  answer  and  replication.  The  bill  avers  that  the  grantor 
owed  debts  beyond  the  amount  of  the  property  conveyed,  and 
the  assignment  is  alleged  to  have  been  ^Mn  contemplation  of 
insolvency."  If  this  means  in  view  of  an  application  for  relief 
under  the  insolvent  laws,  or  rather  ihat  he  had  no  reasonable 
expectation  of  escaping  such  application,  the  answer  denies  it, 
and  afiirms  that  the  conveyance  was  made  for  the  express  pur- 
pose of  avoiding  it,  and  that  all  the  creditors  subsequently  as- 
sented. This  denial  upon  oath,  although  from  the  grantee  and 
Dot  the  insolvent,  is  at  least  sufiicient  to  put  the  complainant 
upon  his  proof.  And  when  he  relies  upon  the  proximity  in 
point  of  time,  between  the  dd(e  of  the  deed  and  the  day  of  the 
aj^ication,  as  evidence  to  show  the  anitnus  and  reasonable 
expectation  of  the  grantor,  that  single  fact;  standing  alone  with- 
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out  any  supporting  circumstances^  is  not  to  be  received  as  ade- 
quate or  reliable  proof ,  of  what  the  insolvant  intended  or  anti- 
cipated at  the  time  of  executing  the  assignment.  And  taken 
with  the  explanation  given  in  the  answer,  that  the  grantor  was 
only  afterwards  coerced  to  apply  to  the  insolvent  commission- 
ers, by  the  rigorous  conduct  of  one  of  his  creditors^  it  discloses 
no  such  motive  or  expectation  as  would  bring  this  assignment 
within  the  provisions  of  the  act.  With  a  conveyance  like  this, 
fair  upon  its  face,  and  just  and  equal  in  its  provisions,  it  would 
require  additional  and  corroborating  evidence  to  justify  legal  con- 
clusion that  it  was  designed  to  contravene  the  provisions  of  the 
insolvent  laws. 

It  has  been  strongly  insisted  that  assignments  of  this  charac- 
ter are  against  the  policy  of  our  insolvent  system,  and  ought  to 
be  avoided  on  that  ground.  So  far  as  we  are  at  liberty  to  look 
to  the  intent  of  these  laws,  the  governing  policy  would  seem 
to  favor  rather  than  discountenance  such  assignments  as  are 
made  for  the  equal  and  undiscriminating  benefit  of  all  the  credi- 
tors. And  from  the  successive  and  numerous  amendments 
and  supplements  to  the  original  act,  it  is  manifest,  that  the 
l^slature  meant  to  leave  nothing  to  construction  or  inference, 
in  (he  interpretation  of  these  assignments  in  favor  of  creditors. 
They  are  either  within  the  terms  of  the  act,  or  excluded  from 
it;  and  the  only  inquiry  when  such  an  assignment  is  litigated^ 
is.  whether  it  is  embraced  in  any  of  the  provisions  of  the  act, 
which  in  terms  condemn  and  prohibit  it?  The  conveyance  be- 
fore us,  being  free  from  all  such  objection,  the  decree  of  the 
chancellor  is  affirmed  with  costs. 

DECREE   AFFIRMED. 
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Uriah  J.  Bullock  vs,  Bernard  M.  Campbell. — December 

1850. 

Where  the  endorser  of  a  promis&ory  Dote  was  sued  by  tiio  holder,  and  had  paid 
bat  part  of  the  judgment  recovered  against  him  on  the  note,  it  was  Hklp: 
That  ho  could  maintain  an  action  of  attumpsit  Dgainst  the  maker  for  the 
part  so  paid,  and  that  against  such  an  action,  tbo  statute  of  limitations 
begins  to  run  from  the  time  the  money  was  paid,  and  not  from  the  matori- 
ty  of  the  noto. 

It  is  now  well  settled,  that  in  cases  of  principal  and  surety,  the  statute  does 
not  begin  to  run  until  the  payment  is  made  by  the  latter. 

If  the  suit  had  been  instituted  upon  the  note,  the  endorser  would  havo  bad  to 
pay  the  whole  note  before  he  could  sue  for  the  money  paid  by  him. 

Where  a  security  is  obliged  to  make  several  payments,  he  may  bring  several 
suits  for  the  amounts  so  paid,  and  the  statute  runs  against  oach  payment 
from  the  time  it  was  made« 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit,  instituted  by  the  appellanti 
the  plaintiff  below,  against  the  appellee.  The  nar  contained 
the  coniroon  money  counts.  The  pleas  were  nonassumpsii 
and  limitations. 

A  verdict  was  taken  by  consent  in  favor  of  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case  stated.  By  this 
statement,  it  appears  that  the  plaintiff  endorsed  a  note  for  the 
defendant,  which  matured  24th  of  July,  1840^  for  $1462.45; 
which  defendant  passed  to  Ogden  Waddington  4*  Co.  The 
note  was  unpaid  at  maturity,  and  was  duly  protested  and  notice 
given  to  all  parties.  The  holders  brought  suit  in  a  court  in 
Georgia,  against  plaintiff,  and  recovered  judgment  in  Febru- 
ary, 1841 .  On  this  judgment  a  Ji.  fa.  was  issu^d^  under  which 
$728.88  was  made  by  sale  of  plaintiff's  proi)erty  on  the  19th 
of  February,  1844;  and  on  the  24ih  of  the  same  months  the 
plaintiff  paid  a  further  sum  of  $274.12,  and  $17.50  costs^  but 
never  paid  the  balance  of  said  judgment.  This  suit  was 
brought  on  the  11th  of  May,  1846,  to  recover  of  defendant 
the  above  sums  of  money  paid  by  plaintiff  on  said  judgment. 

It  was  agreed  by  counsel^  that  if  the  opinion  of  the  court  on 


OF  MARYLAND.  183 


Ballock  ojv  Campbell* — 1850. 


the  above  statement  should  be  ia  favor  of  ptaiDtifT,  the  verdict 
was  to  stand,  and  judgment  be  entered  ihereon  accordingly,  in 
favor  of  the  plaintiff,  but  if  their  opinion  should  be  in  favor  of 
the  defendant,  then  the  verdict  to  be  set  aside,  and  verdict  and 
judgment  entered  for  defendant. 

The  court  being  of  opinion  that  the  phiintiff  was  not  enti- 
tled to  recover,  set  aside  the  verdict,  and  rendered  judgment 
for  the  defendant^  from  which  the  plaintiff  appealed. 

The  cause  was  argued  before  Sfbnce,  Magruder,  Martin 
and  Frick,  J. 

By  Wm.  Schley,  for  the  appellant,  and 
By  DuLANEy,  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

This  appeal  comes  from  Baltimore  county  court.  The 
plaintiff  below,  (who  is  the  plaintiff  here,)  instituted  this  suit 
18th  May,  1846,  t&  recover  so  much  money  paid  for,  and  at 
the  instance  of  the  defendant.  This  money  was  paid  by  (be 
plaintiff  to  the  holder  of  a  promissory  note,  drawn  by  the 
defendant,  payable  to  the  plaintiff,  and  by  him  endorsed. 
Upon  this  note  the  holder  instituted  a  suit  against  the  plaintiff, 
recovered  a  judgment,  which  the  plaintiff  here  paid  in  party 
and  for  the  amount  paid  by  him,  this  action  was  instituted.  It 
ivas  instituted  more  than  three  years  after  the  note  became  due, 
but  less  than  three  years  after  the  payment  was  made. 

If  the  plaintiff  has  a  good  cause  of  action,  the  plea  of  limi- 
tations is  no  bar  to  it,  unless  the  time  is  to  be  computed  from 
the  day  the  money  was  to  have  been  paid.  But  the  statute 
does  not  begin  to  run  in  the  case  of  principal  and  surety,  until  the 
time  when  the  payment  is  made  by  the  latter.  This,  if  ever 
it  could  have  been  questioned,  is  now  settled  law.  See  Cfil- 
lespie  vs.  Creswelly  12  Gill  and  John.,  36. 

The  plaintiff  had  no  cause  of  action,  until  he  was  compel- 
led to  pay  the  money,  and  until  he  has  a  right  to  sue,  limita- 
tions cannot  begin  to  run. 
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But  the  plaintiflf  paid  only  a  part  of  the  money  due  on  the 
note,  and  it  is  insisted  that  he  must  pay  the  whole  of  it  before 
he  can  sue  for  the  money  paid  by  him.  This  would  be  true, 
if  the  suit  was  instituted  upon  the  note  itself.  But  why  not 
be  permitted  to  sue  for  and  recover,  that  which  he  has  been 
obliged  to  pay?  Very  much  of  evil  might  arise  to  securities, 
if  the  law  required  them  to  pay  the  whole  amount  of  the  note 
in  order  to  recover  (hat  which  (hey  have  paid  for  the  use  of  the 
principal.  It  is  said  (hat  it  gives  to  securities  a  right  to  make 
several  causes  of  action  of  but  one.  If  this  be  a  fatal  objec- 
tion to  the  recovery,  then  when  there  are  two  securities,  and 
each  pays  a  part,  it  would  seem  that  neither  could  recover. 
But  whose  fault  is  it  that  the  balance  is  not  paid?  It  is  the 
fault  of  the  appellee,  and  surely  it  can  be  no  defence  for  him 
in  an  action  brought  to  recover  from  him  what  has  actually 
been  paid  for  him,  that  he,  himself,  has  not  paid  any  part, 
although  he  was  bound  to  pay  the  whole.  That  sevei-al  suits 
may  be  brought  in  a  case  of  this  description,  if  the  security  is 
obliged  to  make  several  payments,  was  decided  in  Pownal  vs. 
Ferrandy  13  Eng.  Com.  Law  Reports,  230. 

This  decision  does  not  allow  a  creditor  to  make  several  claims 
of  one.  The  note  is  not  the  plaintiff's  cause  of  action^.  He  in- 
stituted this  suit  for  all  (hat  he  could  claim  when  it  was  brought, 
and  if  afterwards  he  is  obliged  to  pay  another  sum  of  money, 
because  of  a  failure  by  the  defendant  to  pay  the  debt,  he  will 
then  have  another  distinct  cause  of  action  to  which  the  plea  of 
limitations  will  be  no  bar,  until  three  years  after  such  last  pay- 
ment, although  it  would  be  a  bar  to  a  recovery  of  the  earlier 
payments,  if  they  were  made  more  than  three  years  before  the' 
security  sued  for  the  amount  of  them. 

As  a  further  objection  to  the  plaintiff's  recovery  it  is  urged, 
that  he  cannot  maintain  an  action  upon  the  implied  assumpsit ^ 
because  the  note  contains  an  express  promise  to  pay,  and  there 
was  a  consideration  for  it.  But  the  circumstances  show  not 
only  the  absence  of  all  consideration,  as  a  contract  between 
the  plaintiff  and  defendant,  but  also,  that  by  the  express  under- 
standing of  all  the  parties  to  the  note,  although  in  formyh  was 
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payable  to  the  plaintiff,  yet  he  was  not  to  receive  one  cent  of 
the  money  mentioned  in  it.  It  was  made  payable  to  him,  not 
because  he  was  the  person  to  whom  it  was  due,  but  in  order 
that  the  plaintiff,  by  endorsing  it,  might  be  liable  as  endorser 
in  case  the  defendant  failed  to  pay  it  to  the  only  real  payee. 
It  is  a  note  which  the  defendant  was  bound  to  pay,  but  was  not 
at  liberty  to  pay  to  the  person  named  in  it  as  payee.  The 
plaintiff  by  endorsing  it,  has  been  obliged  to  pay  money  which 
Mras  due  from  the  defendant,  which  the  latter  was  bound  to 
pay,  as  it  was  his  debt;  and  he  has  now  no  right  to  say  that  he 
ought  not  to  be  compelled  to  refund  until  the  plaintiff  has  paid 
more  money,  due  only  from  the  defendant. 

Upon  neither  of  the  grounds  which  have  been  relied  on,  can 
this  judgment  be  affirmed. 

Judgment  reversed  with  costs,  and  upon  the  statement  of 
facts,  judgment  for  the  plaintiff  according  to  the  agreement. 

JUDGMENT  REVERSEiy. 


Rebecca  Woollen  and  William  Rogers,  Exc'rs  oj^ 
Zachariah  Woollen  and  Mart  Eurtz,  vs.  Solomon 
Hillen,  Exc'r  of  Thomas  Hillen. — December  1850. 

There  are  many  decisions  both  at  law  and  in  equity,  which  decide  that  ro- 
ceipts  in  deeds  are  only  prima  facie  evidence  of  payment,  and  that  parol 
evidence  is  admissible  to  contradict  such  receipts,  but  where  fraud  is  out 
of  the  question,  there  is  no  decision  which  goes  so  f&r  as  to  decide  that 
parol  evidence  is  admissible,  to  vary,  contradict  and  render  utterly  void  a 
solemn  deed. 

A  release,  of  a  mortgage  recited  that  the  mortgagor  had  fully  paid  and  sat- 
isfied the  debt  to  the  mortgagees.  On  the  same  day  the  mortgagor  exe- 
cuted a  new  mortgage  to  one  of  the  same  mortgagees.  Held  :  That  this 
release  could  not  be  explained  by  parol  proof,  and  that  by  it  the  mortga- 
gee lost  hisiien  under  the  first  mortgage,  and  the  second  mortgage  must 
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be  postponed  lo  those  prior  to  it  in  date,  thoo|^h  junior  to  the  first  mort. 

gag». 

It  is  well  settled,  that  where  there  are  two  mortgagees  under  separate  and 
distinct  mortgages  from  the  same  morgagor,  and  iho  prior  mortgagee  has 
a  lien  on  two  distinct  funds,  and  the  second  on  one  of  them  onlj,  equity 
will,  for  the  protection  of  the  subsequent  incumbrancer,  compel  the -prior 
incumbrancer  to  resort  to  that  fund  on  which  the  second  has  no  lien. 

But  this  rule  does  not  apply  to  a  case  where  the  prior  mortgagee  has  a  lien 
on  two  distinct  estates  of  two  separate  and  distinct  mortgagors,  and  the 
subsequent  mortgagee  holds  a  lien  on  one  only  of  these  estates,  encumber- 
ed by  the  prior  mortgage. 

Appeal  from  the  equity  side  of  Baltimore  county  court. 

This  appeal  was  taken  by  the  appellants  from  two  orders  of 
the  court  below,  the  one,  of  the  2d  of  March,  1849,  directing 
the  auditor  of  that  court  to  state  an  account,  allowing  priority 
to  a  mortgage  held  by  the  testator  of  the  appellee,  in  the  dis- 
tribution of  the  funds  arising  from  the  sale  of  certain  mortgag- 
ed real  estate,  sold  under  a  decree  obtained  upon  a  bill  filed 
by  the  executor  of  Woollen^  one  of  the  appellants;  the  other 
dated  29th  of  March,  1849,  ratifying  the  account,  stated  in 
conformity  with  the  preceding  order. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court,  and  in  the  following  opinion  of  the  county  court,  de- 
livered by  Le  Grand j  J.  j  accompanying  the  first  of  the  above 
okters-. 

^^The  facts  of  this  case  are  as  follows:  on  the  27th  Julpj 
1826,  Tschady, executed  a  mortgage  to  the  defendants,  Thom- 
as Hillcn  and  one  BricCy  as  therein  stated,  to  secure  the  pay- 
ment of  certain  sums  of  money.  This  mortgage  only  covered  a 
portion  of  the  land  belonging  to  Tschudy^  in  Baltimore  coun- 
ty. On\\\e2nd  June,  1827^  he  executed  another  mortgage  lo 
Mary  KurtZy  to  secure  the  payment  of  $1000.  This  mort- 
gage included  not  only  the  whole  ninety  acres  lying  in  Balti- 
more  county,  but  also,  certain  lots  of  ground  belonging  to  the 
wife  of  Tschudy,  lying  wiihm  the  limits  of  the  city;  on  the 
2nd  June,  1827,  a  similar  mortgage  was  executed  to  House, 
Woollen  4*  CO'j  on  the  same  properly.  On  the  20/A  of  An- 
gusty  1829^  Hillen  4*  Briee  released  their  mortgage,  which  had 
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been  executed,  on  the  21th  Jult/y  1826,  and  on  the  same  day 
HiUen  took  another  mortgage  on  the  same  property,  to  secure 
the  payment  of  the  sum  ot  $3000,  being  the  same  sum  which 
the  mortgage  of  1826  was  designed  to  secure  the  payment  of 
to  him.     In  1830  the  mortgagees,  Kurtz,  and  WooUen^  and 
others, released  theto  wn  lots  embraced  in  their  mortgages.    The 
fund  which  is  now  in  court  for  distribution,  has  been  brought 
here  as  the  proceeds  of  sale  made  under  a  decree,  passed  in  this 
case,  which  originated  in  a  bill  6led  by  the  executors  of  Woollen. 
Under  this  state  of  facts,  the  question  is,  which  of  the  mort- 
gagees are  entitled,  first  to  be  paid  out  of  the  fund  arising  from 
the  sale  of  that  portion  of  the  land  lying  in  Baltimore  county, 
covered  by  the  mortgage  to  HitlenH    To  enable  the  court  to 
understand  the  matter,  the  testimony  of  Mr.  McCullohj  the 
gentleman  who  drafted  the  release  from  Hillen  and  Brice,  and 
the  mortgage  to  Hillenm  1829, has  been  taken, and  read, sub- 
ject to  all  legal  exception.     He  states  that  the  inducements  and 
considerations  for  the  execution  of  the  release,  and  of  the  mort«* 
gage,  were  to  free  the  lands,  &c.,  therein  described,  from  the  lien 
given  thereon,  by  the  mortgage  to  Hillen  and  Briccy  to  the  heirs 
of  NuJiokts  Carrolly  and  to  give  to  T/iomas  Hillen^  as  was  done 
simultaneously  by  the  execution  of  the  niortgsige  of  1829,  (ex- 
pressly under  the  act  of  1826,  chapter  192,)  power  to  enforce 
the  punctual  payment,  semi-annually,  of  interest,  &c.,  and 
that  the  principal  sum  of  $3000,  mentioned  in  the  original 
mortgage,  was  not  paid  at  the  time  of  the  execution  of  the  re- 
lease by  Hillen.    There  have  been  several  questions  discussed 
by  the  counsel,  which,  in  the  view  taken  by  the  court,  it  is  un- 
necessary to  decide.     It  may  not  however  be  out  of  place  to 
say,  that  none  of  those  urged  on  hehM  o( Hillen,  accord  with 
the  opinions  of  the  court,  except  the  one  on  which  this  case 
must  be  decided,  and  that  is  the  the  equity  of  Hillen^  growing 
out  of  the  original  mortgage,  which  was  released  in  1829. 

The  first  object  of  courts  is  to  do  justice,  and  this,  when  it 
can  be  accomplished  in  conformity  with  the  rules  which  have 
been  prescribed  for  their  government,  is  an  indispensable  duty. 
Now  what  is  the  real  state  of  this  case?    It  is  this:  Kwtz  and 
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Woollen  J  with  full  knowledge  of  the  existence  of  the  mort-       i 
gage  to  Hillen  and  BricCy  take  ihe  mortgages  to  thero,  embrac- 
ing not  only  the  land  included  in  that  mortgage^  but  also  addi- 
tional laiid  in  the  county^  and   certain  lots  in  Bcdtimore  city^ 
clearly  shew  they  took  subject  to  the  prior  legal  estate  of  HU- 
letiy  and  subordinate  to  the  equities  it  created.     Had   there 
never  been  any  release  executed  by  HiUeriy  there  could   have 
been  no  doubt  of  his  priority.     The  question  then  is,  does  that 
release  change  the  aspect  of  the  affair?    I  think  not.  The  case 
in,  5  RawlCy  61,  does  not,  in  my  judgment,  touch  the  real  ques- 
tion here  involved.     It  was  there  decided ,  that  as  between  credi- 
tor and  debtor,  it  was  competent  for  the  holder  of  a  judgment 
binding  real  estate,  to  discharge  by  covenant  or  release  a  por- 
tion of  the  estate  from  the  lien,  preserving  it  in  force  against 
the  rest,  and  that  this  lien  on  the  residue  would  not  be  destroy- 
ed, because  of  the  release,  if  the  holder  of  the  judgment  had 
not  knowledge  of  a  subsequent  mortgage,  and  that  he  was  not 
bound  to  know  of  the  existence  of  subsequent  incumbrances. 
This  may  be  all  true,  and  yet  does  not  meet  the  facts  in  this 
case.    The  question  here  is,  has  the  equity  growing  out  of  a 
prior  incumbrance  been  discharged?    To  answer  this  question 
reference  must  be  had,  not  to  a  portion  only,  but  to  all  the  facts. 
The  mortgagees,  Kurtz  and  Woollen^  knew  of  the  mortgage 
of  1826,  and  took  subsequently,  and  of  course  subject  to  it. 
The  release  of  that  mortgage  and  the  execution  of  the  one  bear- 
ing date  in  1829,  were  simultaneous  acts.     They  were  placed 
on  the  records  of  the  county  at  the  same  time,  and  were  also 
executed  at  the  same  time.     This  being  so  they  must  be  re- 
garded as  part  of  the  same  transaction.    Kurtz  and  WooUeni 
could  by  the  release  acquire,  in  the  absence  of  fraud  or  injuiy, 
no  right,  other  than  those  which    Tschudy  acquised.     There 
cannot  be  a  question  as  between  him  and  HiUen^  that  he  took 
subject  to  all  the  equities  growing  out  of  the  simultaneous  exe- 
cution of  the  release  and  new  mortgage.     In  such  a  case  no 
court  of  equity  would  allow  of  dower  in  such  an  estate  as 
against  the  mortgagee.    If  this  be  so,  and  the  decisions  of  our 
Court  of  Appeals^  in  my  apprehension^  go  to  this  extent,  bow  is 
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it  that  those  mortgagees  who  advanced  their  money^  with  a 
full  knowledge  that  there  was  a  prior  incumbrance,  can  be  in 
any  other  position  than  that  of  Tschudy  himself?  They  could 
get  nothing  except  through  him,  and  if  he  was  not  by  these 
aimultaneous  transactions  vested  wiih  the  legal  estate  to  the  pre- 
judice of  BUkn,  they  cannot  be,  unless  the  acts  of  HUlen  have 
been  such  as  to  work  a  fraud,  or  do  them  an  injury.  There  is 
no  pretence  of  fraud,  and  all  the  injury  which  has  been,  or  can 
be  to  Kurtz  and  Woollen^  grows  out  of  their  partial  releases. 
It  is  said  they  were  not  bound  t6  ascertain  the  existence  of  the 
second  mortgage. 

This  might  be  so  if  this  mortgage  stood  alone,  and  the  case 
in  5  Rawle  doubdess  goes  to  this  extent.  But  the  facts  of  the 
case  show  it  did  not.  There  is  no  affirmative  evidence  that  they 
had  no  knowledge  of  the  second  mortgage,  or  the  inducements 
and  considerations  which  moved  to  the  execution  of  the  release 
and  mortgage.  In  the  absence  of  any  such  proofs  it  is  not  un- 
reasonable to  suppose,  that  before  the  execution  of  the  partial 
releases  by  Kurtz  and  WooUeriy  they  had  the  records  examin- 
ed. There  is  certainly  sufficient  evidence  to  authorize  such  a 
finding  by  a  jury,  on  issues  submitting  such  a  question,  and 
if  such  examination  took  place,  then  there  was  such  notice  to 
them  as  will  subject  them  to  all  the  equities  growing  out  of 
the  simultaneous  execution  of  the  release  by  HiUetiy  and  the 
execution  of  the  mortgage  to  him.  The  acts  of  Hillen,  at  the 
time  they  were  done,  did  no  injury  to  the  other  incumbrancers, 
v^hilst  their  acts,  if  the  views  of  their  counsel  be  adopted, 
v^orked,  practically,  a  total  destruction  of  the  lien  of  HUlen. 
No  court  of  equity  will  deprive  a  man  of  his  lien,  in  favor  of 
another  holding  a  lien  of  no  higher  dignity,  unless  compelled 
to  do  so  by  the  circumstances  of  the  particular  case.  In  this 
case  the  mortgagees,  Kurtz  and  Woolleny  get  what  they  con- 
tracted for.  Any  loss  they  may  sustain  is  to  be  attributed  en- 
tirely to  their  own  acts.  Had  they  retained  the  security  which 
'waa  given  them  when  they  advanced  their  money,  they  would 
now  be  fully  protected.  Equity  requires  they  should  suffer  the 
consequences  of  their  own  indiscretion.    This  case  being  before 
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the  court^  by  consent  of  counsel,  with  the  view  that  all  its 
equities  may  be  ascertained,  it  is  not  necessary  that  the  particu- 
lar motions,  &c.,  heretofore  made,  should  be  particularly  notic- 
ed, because  the  direction  of  the  court  to  the  auditor  will  cover 
the  whole  ground.  The  same  reason  applies  to  the  exceptions 
filed,  The  testimony  of  MeOuUoh  is  admitted,  simply  for  the 
purpose  of  showing  that  no  money  passed  at  the  execution  of  the 
release.  For  such  a  purpose  our  Court  of  Appeals  have  decided 
that  parol  evidence  is  admissible." 

The  cause  was  argued  before  Spenck,  Magruder,  Martin 
and  Prick,  J. 

William  F.  Prick,  and  Thos.  S.  Alexander,  for  the 
appellants  contended, 

1st.  That  Hillen  is  not  entitled  to  priority  of  payment  out 
of  the  fund  in  court,  by  virtue  of  his  mortgage  of  1826,  be- 
cause that  has  been  released;  nor  by  virtue  of  his  mortgage 
of  1829,  because  that  is  posterior  in  date  to  those  of  the  appel- 
lants. 

2nd.  That  all  the  evidence  in  the  cause  oflered  by  Hillen 
to  contradict  or  explain  the  averment  of  payment,  contained  in 
his  release  of  1829,  with  a  view  to  set  up  a  still  subsisting 
claim  under  his  mortgage  of  1826,  and  so  to  prejudice  the 
claims  and  equities  of  the  appellants,  is  entirely  inadmiasable. 

3rd.  That  the  release  by  Hillen  io  Tsckudy y  of  ihe  mort- 
gage of  1826,  even  if  the  debt  secured  thereby  be  still  unpaid, 
enured  to  the  benefit  of  the  appellants;  and  gave  them  the 
prior  title,  both  legal  and  equitable,  to  the  mortgaged  pro- 
perty. 

4th.  That  Hillen  had  no  equity  to  be  substituted,  in  any 
event,  to  the  appellants'  lien  upon  the  city  lots;  inasmuch  as 
said  lots,  when  mortgaged  to  the  appellants,  were  not  the  pro- 
perty of  Tlschtuiyy  but  of  his  wife;  and  Hillen  had  therefore 
no  right  to  object  to  the  release  of  said  lots,  by  the  appellants, 
or  to  claim  any  advantage  from  such  release,  under  any  cir- 
cumstances. 

5th.  That  if  Hillen  had  an  equity  to  be  substituted  to  the 
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appellants'  lien  upon  tire  city  lotS;  by  reason  of  iheir  having 
two  securities^  and  he  but  on«,  the  appellants  had  still  a  valid 
right,  under  the  circumstances  of  this  case,  to  release  those  lots 
without  any  responsibility  to  Hillen  for  the  act.  That  the  re- 
cording of  mUen^s  mortgage  of  1829,  (which  was  posterior 
to  those  of  the  appellants,)  did  not  operate  as  a  constructive 
notice  to  them  of  its  existence;  thart  they  had  no  actual  notice 
of  its  existence,  nor  notice  of  any  kind  from  Hilleny  imposing 
on  them  an  equity  to  retain  those  lots,  for  his  ultimate  se- 
curity. And  that  he  has  therefore  no  right  or  equity  to  com- 
plain of  the  release  of  said  lots  by  the  appellants,  or  to  claim 
any  advantage  or  priority  over  them,  by  reason  of  the  same. 

Gth.  That  Hillen,  by  the  release  of  his  prior  mortgage  in 
3829,  gave  to  Tschudy  the  means  of  rightfully  demanding 
from  the  appellants  a  release  of  the  city  lots;  because  the  ap- 
pellants could  not  reasonably  withhold  such  a  release  from 
Tsckudy,  when  he  made  it  lawfully  appear  to  them,  that  the 
prior  liens  upon  the  county  lands,  (by  reason  of  which  they 
bad  originally  demanded  a  mortgage  of  the  city  lots,  as  addi- 
tional security  for  their  claims,)  had  all  been  discharged.  That 
the  said  releases  were  executed  by  the  appellants,  only  because 
of  the  record  admission  by  Hillen,  and  in  the  belief  thereby 
induced,  that  his  prior  mortgage  had  been  paid:  and  it  is  there- 
fore contrary  to  equity,  that  Hillen  should  be  permitted  to  de- 
prive the  appellants  of  their  prior  lien  upon  the  county  lands, 
isirhen,  by  his  own  acts,  he  has  caused  them  to  release  the  other 
ample  security  which  they  held  in  the  city  lots. 

T.  P.  Scott,  contended  for  the  appellee: 

tst.  Thai  his  lien  being  in  fact  the  oldest,  and  the  appel- 
lants having  taken  their  liens  with  knowledge  of,  and  subject  to, 
his  lien,  he  was  entitled  to  payment,  in  preference  over  them , 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  property. 

2nd.  That  he  did  not  lose  his  priority  by  the  arrangement 
of  the  20ih  August,  1829,  because  it  is  in  proof  by  the  docu- 
mentary evidence,  viz:  the  deedof27M  My,  1826,  and  the 
two  deeds  of  20ih  August,  1829,  as  well  as  by  the  testimony 
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o( MeOuUohy  that  the  debt  due  to  the  appellee  mentioned  in  the 
mortgage  of  20ih  August y  1829,  is  the  same  debt  mentioned 
in  the  morfgage  of  27th  Juiyy  1826;  and  because  the  arrange- 
ment of  20th  Augusty  1829,  was  neither  designed  or  liable  to 
prejudice  or  mislead  the  appellants. 

3rd.  That  the  deeds  referred  to  in  the  second  point,  and 
the  deposition  of  McOuUoh,  are  admissible  and  competent  evi- 
dence to  prove  the  identity  of  the  debt  due  the  appellee,  men- 
tioned in  the  mortgage  of  20th  August^  1829,  with  the  debt 
mentioned  in  the  mortgage  of  the  27th  Jult/y  1826. 

4ih.  That  if  the  court  should  consider  that  the  appellee 
lost  his  priority  by  the  arrangement  of  the  20th  August j  1829, 
yet  he  is  still  entitled  to  priority  of  payment  out  of  the  sales  of 
the  mill  seat,  over  the  appellants,  because  the  appellants  had 
two  securities  or  sources  of  payment  to  look  to,  yiz:  the  mill 
seat  and  the  city  lots,  whereas  the  appellee  could  only  look  to 
the  mil)  seat  for  payment  of  his  claim. 

5ih.  That  the  city  lots  embraced  in  the  mortgage  to  Wbtdlen 
and  to  KurtZy  were  sufficient  in  value  to  have  paid  each  of 
their  claims;  and  that  the  deposition  of  Brown  is  admissible  and 
competent  to  prove  the  fact,  and  that  the  appellants  having  vol- 
untarily and  without  the  assent  of  the  appellee,  given  up  their 
security  on  the  city  lots,  cannot  thereby  be  permitted  to  preju- 
dice the  equity  of  the  appellee,  as  contended  for  in  the  fourth 
point. 


Spence,  J.,  delivered  the  opinion  of  this  court. 

The  prominent  facts  in  this  case,  and  those  upon  which  it 
must  be  decided,  are  as  follows. 

On  the  27th  day  of  July,  1826,  Tschudy  executed  a  mort- 
gage to  Hillen  and  Brice  to  secure  the  payment  of  certain  sums 
of  money.  This  mortgage  to  Hillen  and  Brice,  included  only 
a  part  of  the  land  owned  by  Tschudy  in  Baltimore  county. 
On  the  2nd  of  June  1827,  Tschudy  and  wife  executed  a 
mortgage  to  Mary  KurtZy  to  secure  the  payment  of  $1000. 
This  mortgage  included  the  ninety  acres  of  land  in  BaUimore 
county,  and  certain  lots  of  ground  in  Baltimore  city,  which 
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belonged  to  the  wife  of  Tschwly.  On  the  I7th  day  of  June 
1828,  a  similar  mortgage  was  executed  by  Tschudtfy  oq  the 
same  real  estate  to  House ^  Woollen  y  9f  Co, 

On  the  20lh  day  of  August  1829,  Hilkn  and  BrtcSy  by 
their  deed,  regularly  executed  and  acknowledged,  released 
their  mortgage  of  ihe  27ih  July  1826,  and  on  the  same  dny  the 
deed  of  release  was  executed  by  HUlen  and  Brice  to  Tschudy^ 
Tsc/ituiy  executed  to  HilleUy  a  mortgage  of  the  same  land 
which  had  been  thus  released  to  him  by  Hillen  and  Brice. 

In  the  year  1830,  the  mortgagees  Kurtz  and  Woollen  and 
otheis,  executed  a  deed  of  release  of  the  city  lots  which  had 
been  included  in  their  mortgages. 

The  land  included  in  Hillen^s  mortgage  lying  in  Baltimore 
county,  has  been  sold  under  a  decree  passed  in  this  case,  on  a 
bill  filed  by  the  executors  of  WooUen^  and  the  question  is, 
which  of  the  mortgagees  are  entitled  to  priority,  or  to  be  first 
paid  out  of  the  fund? 

This  question  necessarily  brings  up  for  consideration  and  de- 
cision, the  effect  and  operation  of  the  deed  of  release  of  the 
20th  day  of  August  1829  of  the  mortgage  of  the  27th  July 
1826,  from  Hillen  and  Brice  to  Tschudy.  On  the  part  of  the 
appellants  it  is  insisted,  that  this  deed  was  an  entire  and  abso- 
kite  release  on  the  part  of  Hillen  and  Brice^  of  their  hen  un- 
der the  mortgage  of  1826,  and  consequently  deprived  them  of 
any  priority.  This  conclusion  is  denied  on  the  part  of  the  ap- 
pellees, and  they  insist  that  the  deed  of  release  of  1829,  when 
taken  in  connection  with  the  parol  testimony  of  McChUlohj 
cannot  in  equity  have  the  operation  and  effect  to  deprive  HU. 
len  of  his  priority  upon  the  fund  in  question. 

MeCuUoh'^s  testimony  out  of  the  case,  and  there  could  be 
no  question  as  to  the  operation  and  effect  of  HUlen^s  and  Brice^s 
deed  of  release. 

It  may  be  conceded,  that  there  are  many  decisions  in  which 
courts  both  of  law  and  equity  have  determined,  that  receipts  in 
deeds  are  only  prima  facie  evidence  of  payment,  and  that 
parol  evidence  is  admissible  to  contradict  such  receipts,  but  we 
have  never  yet  seen  the  decision,  fraud  out  of  the  question, 
25         v.9 
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which  went  so  far(t9  to  decide  that  parol  evidence  was  admrssi- 
ble,  to  vary,  contradict  and  render  uUerly  void  a  solemn  deed. 

On  what  other  imaginable  ground,  can  it  be  insisted  in  this 
case,  that  Hillen  is  the  prior  incumbrancer?  If  he  had  never 
secured  any  lien  before  the  mortgage  of  1829,  it  could  not  be 
said,  that  his  lien  was  prior  to  Kurtz^  mortgage  of  1827,  and  if 
the  release  of  1829  released  his  lien  of  1826,  bis  lien  arises 
under  the  mortgage  of  1529,  more  than  two  years  subsequent 
to  iCt/rte' deed  of  1827. 

But  the  appellee's  solicitor  insisted  in  the  argument,  that  the 
deed  of  release  and  the  mortgage  of  1829,  having  been  execu- 
ted simultaneously,  Hillen  did  not  thereby  lose  his  priority  as 
incumbrancer,  and  cases  of  dower,  in  which  courts  have  ad- 
judged that  in  cases  of  instantaneous  seizin,  where  the  hus- 
band had  or  took  no  beneficial  interest,  the  widow  was  not 
dowable,  were  referred  to.  We  think  such  cases  are  clearly 
distinguishable  from  the  one  under  consideration.  In  the  for- 
mer cases,  there  never  was  any  such  estate  in  the  husband, 
upon  which  the  widow's  right  of  dower  could  attach;  in  this 
case  there  was  a  lien  under  the  mortgage  to  Kurtz  of  1827, 
subject  to  be  defeated  only  by  HiUen^s  prior  mortgage  of  1826^ 
and  if  the  lien  of  HiUen*s  mortgage  of  1826,  was  released  by 
his  deed  of  1829,  we  can  see  no  ground  upon  which  Kurtz* 
priority  can  be  defeated. 

It  is  insisted  by  the  appellee's  solicitor,  that  if  the  court  should 
consider,  that  the  appellee  lost  his  priority,  by  the  arrangement 
of  the  20th  August  1829,  yet  he  is  still  entitled  to  priority  of 
payment  out  of  the  sales  of  the  mill  seat  over  the  appellants, 
^'because  the  appellants  had  two  securities  or  sources  of  payment 
to  look  to,  viz:  the  mill  seat  and  the  city  lots,  whereas  the  ap- 
pellee could  only  look  to  the  mill  seat  for  payment  of  his  claim." 

It  roust  be  borne  in  mind  that  the  city  lots  were  the  property 
of  Tschudy^s  wife,  and  that  Hillen  was  not  a  creditor  of  Mrs. 
Tschiufyy  and  had  no  claim  upon  them  as  a  creditor.  The 
doctrine  seems  to  be  well  settled  in  courts  of  equity,  that  where 
there  are  two  mortgagees  under  separate  and  distinct  mortgages, 
and  one  and  the  same  mortgagor  and  the  prior  mortgagee  ^ 


OF  MARYLAND.  195 


Worth iDgton*B  Ezc'ra  t».  OwincrB. — 1850. 


have  a  lieu  on  iwo  distinct  funds  or  estates^  and  the  second 
have  a  lien  on  one  only  of  these  funds  or  estates,  that  courts  of 
equity  will  coerce  the  prior  incumbrancer  to  resort  to  ihat  fund, 
for  the  satisfaction  of  his  hen,  on  which  the  subsequent  mort- 
gagee has  no  h'en,  and  this  for  the  protection  of  the  subsequent 
iocumbrancer. 

This  case  now  under  consideration  differs  in  an  essential  par- 
ticular from  the  one  supposed.  In  tins  case  the  prior  mortga- 
gee,  KurtZy  had  a  lien  on  two  separate  and  distinct  estates,  of 
two  separate  and  distinct  mortgagors,  and  the  subsequent  mort- 
gagee, held  in  lien  on  one  only  of  (he  estates  incumbered  by 
the  prior  mortgagee,  and  the  estate  released  by  the  prior  mort- 
gagee, was  (he  estate  on  which  (he  subsequent  mortgagee  had 
no  lien,  it  being  the  estate  of  Tschudy^s  wife.  If  the  prior 
mortgagee,  Kurtz^  foreclose  his  mortgage  on  the  estate  of  Mrs, 
Tschudy  by  sale,  a  court  of  equity  considering  her  as  a  se- 
curity of  her  husband,  would  substitute  her  to  Kurtz^  equities 
OQ  the  estate  of  her  husband,  and  thereby  exclude  the  subse- 
quent mortgagee.     Vide  2  Slori/'S  Eq,,  sec,  1373. 

The  orders  of  the  court  in  this  case,  of  the  2nd  March  1849, 
and  the  29th  of  March  1849,  are  reversed  with  costs  to  the  ap- 
pellants, and  the  case  remanded. 

ORDERS  REVERSED  AND  CASE  REMANDED. 


Zacbariah  H.  Worthington,  Exc'r  op  Wm.  Worthing- 
TON,  vs.  Eleanor  Owings,  by  her  next  friend,  J.  W. 
Owings. — December  1850. 

A  testator  directed  his  ezocators  to  setl  certain  real  estate,  and  as  soon  as  the 
proceeds  were  collected,  to  divide  the  same  into  eight  equal  parts,  aod  "  to 
hold  one  share  in  their  hands  for  the  separate  ase  and  maintenance  of  the 
testator's  daaghier  «nd  her  children,  or  to  invest  the  same  in  lands  to  be 
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nttled  in  trust  on  his  said  daughter  and  her  heirs  forever,  for  the  eole  Qseand 
maintenance  and  support  of  hor  and  her  children,  without  the  control  of  her 
husband,  as  to  his  executors  should  seem  most  expedient.**  The  acting 
executor  sold  a  part  of  the  land  and  retained  the  proceeds  in  his  hands,  not 
being  able,  as  he  alleged,  to  invest  it  in  lands.  Held  :  That  the  testator 
designed  that  the  principal  of  the  sum  devised  to  his  daughter,  should  not 
be  diminished;  that  the  interest  alone  should  be  applied  to  her  roaintenanos 
and  that  of  her  children,  and  that  the  executor  was  bound  to  pay  interest 
on  the  sum  so- retained  by  him. 
With  respect  to  this  fund,  the  executor  was  invested  with  the  powers  and 
responsibilities  of  a  trustee,  and  if  he  was  unable  to  invest  it  in  land,  and 
did  not  choose  to  retain  it  upon  condition  of  paying  interest,  it  was  hia  doty 
to  apply  to  a  court  of  equity,  for  an  order  directing  a  temporary  investment 
of  it,  so  as  to  make  it  productive. 


Appeal  from  the  equity  side  of  Montgomery  county  court. 

The  appellee  filed  her  bill  in  the  court  below,  claiming  as  a 
devisee  under  the  will  of  the  appellant's  testator,  which  will 
directs  the  proceeds  of  certain  real  estate,  to  be  sold  by  the  exe- 
cutors, to  be  distributed  among  the  children  of  the  testator. 
(The  whole  of  the  clause  relating  to  this  controversy,  will  be 
found  in  the  opinion  of  this  court.)  The  bill  alleges  a  sale  of 
a  portion  of  the  lands,  and  report  thereof  to  the  orphans  court, 
an  audit  of  the  same,  and  an  order  thereon  to  pay  part  thereof, 
$90.96,  to  the  complainant,  which  it  charges  should  have  been 
invested  on  the  18lh  of  July  1839,  and  another  part,  $387.40, 
which  should  have  been  invested  in  August,  1846.  It  charges 
that  the  appellant  has  failed  to  invest,  and  refused  to  pay  over 
to  the  appellee,  and  prays  an  order  that  the  money  maj  be 
brought  into  court,  to  be  invested  under  the  direction  thereof. 

The  answer  alleges  that  respondent  has  always  been  ready 
and  willing  to  pay  to  any  one  legally  authorised  to  receive  it,  the 
share  assigned  by  order  of  the  orphans  court  to  the  complainant; 
that  he  has  held  it  according  to  the  will,  for  the  separate  use 
and  maintenance  of  her  three  children,  and  offered  to  pay  it 
to  her  trustee  on  receiving  a  bond  of  indemnity,  which  com- 
plainant declined.  He  could  not  invest  it  in  land ^  because 
the  fund  was  too  small,  and  the  testator  designed  the  whole 
lands  should  be  sold  before  a  distribution,  and  he  has  used  his 
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utmost  efforts  to  effect  a  sale.  The  respondent  offers  to  pay 
the  share  in  his  bands,  but  insists,  <^  he  is  not  liable  for  interest 
as  there  was  no  one  in  existence  to  whom  he  could  pay  them, 
and  the  funds  have  been  unproductive  in  his  hands" 

The  cause  was  submitted  on  bill  and  answer,  and  the  court, 
(Wilkinson,  A.  J.,)  decreed,  that  the  appellant  bring  into 
court  the  sum  of  $387.50,  with  interest  on  90.%|^,  from  the 
ISth  of  July,  1839,  and  interest  on  $296. 43|  from  the  2S(h 
of  August,  1846,  from  which  decree  the  defendant  appealed. 

The  cause  was  argued  before  Spence,  Magruder,  Martin 
aod  Frick,  J. 

By  R.  J.  Bowie,  for  the  appellant,  and 
By  KiLGOUR  for  the  appellee. 

Magruder,  J., dissented, and  delivered  the  follow] ngopinion: 

I  cannot  agree  with  my  brothers  that  this  decree  ought  to  be 
affirmed.  The  trustee  has  made  no  use  of  the  money;  was 
not  authorised  by  the  will  to  make  the  proposed  investment, 
and  was  bound  to  retain  the  money,  in  order  that  he  might  in- 
vest  it  in  real  estate,  whenever  an  opportunity  offered.  See 
Gassaway  and  Dame  vs,  Catletty  6  fl".  4*  /.,  475. 

The  chancellor  could  not  authorise  the  trustee  to  lend  out 
this  money,  and  thus  alter  the  will.  If  the  will  of  the  testa- 
tor had  been,  that  the  money  when  received,  should  be  in- 
vested in  some  safe  fund,  then  the  trustee  would  have  been  au- 
tliorised  to  lend  it  out,  and  the  chancellor,  upon  application, 
might  have  directed  the  trustee  so  to  invest  it. 

The  appellant  is  in  no  default,  as  it  is  not  pretended  he  ever 
bad  an  opportunity  of  investing  the  money  in  real  estate. 

The  chancellor  has  no  more  power  in  such  a  case  to  direct 
the  trustee  to  lend  out  the  money  on  security,  than  the  trustee 
has  to  do  it  against  the  chancellor's  direction.  This  would  be  to 
alter  the  will. 

A  direction  to  invest  money  in  real  estate,  is  a  direction  to 
iovesl  it  in  no  other  way;  to  retain  the  money  until  the  trustee 
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has  an  opportunity  of  so  investing  it,  and  when  such  an  op- 
portunity does  offer,  it  would  be  no  apology  for  not  muking 
such  an  investment,  that  he  had  phiced  the  money  out  of  his 
reach,  by  lending  it  upon  good  security.  Even  the  cy.  prcs  prin- 
ciple, cannot  authorise* any  tiling  of  the  kind.  * 

A  power  to  alter  a  man^s  will,  ought  not  to  be  possessed  by 
the  chancellor  or  any  other  person. 

But  in  this  case,  the  time  for  the  investment  had  not  arrived. 
A  considerable  portion  of  the  testator's  land  bad  not  been  sold, 
and  this  was  not  the  fault  of  the  trustee.  Surely  he  could 
not  be  required  to  purchase  land  as  soon  as  any  part  of  the  ap- 
pellee's portion  of  the  money  was  received  by  him. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  appeal  from  a  decree  of  Montgomery  county 
court  as  a  court  of  equity,  directing  that  the  appellant  bring 
into  court  upon  the  day  specified,  the  sum  of  $387.50,  with  in- 
terest on  ^0.%J^,  from  the  18lh  of  July,  1839;  and  interest 
on  $296.43J,  from  the  28th  of  August  1846. 

We  do  not  understand  the  counsel  for  the  appellant,  as  ob- 
jecting to  so  much  of  this  order  as  directs  the  fund  in  question 
to  be  brought  into  court.  That  part  of  the  decree  is  alone  con- 
troverted as  erroneous,  which  chaises  the  appellant  with  ibe 
payment  of  interest  on  the  sums  enumerated;  and  the  correct- 
ness of  the  opinion  pronounced  by  the  court  below,  in  this  re- 
spect, depends  entirely  upon  the  construction  of  the  will  of 
William  Worthington;  under  which  the  appellee  claims. 

By  this  will  the  testator  among  other  bequests  and  devises, 
directed  his  executors  to  sell  his  real  estate  in  Man/landand  Vir- 
giniay  as  therein  described,  and  as  soon  the  proceeds  thereof 
should  be  collected,  they  are  required,  after  deducting  certain 
pecuniary  legacies,  to  divide  the  same  into  eight  equal  parts, 
and  ^^0  hold  one  share  in  their  hands  for  the  separate  use  and 
maintenance  of  the  testator's  daughter,  Eleanor  OwingSy  and  her 
children,  or  to  invest  the  same  in  lands,  to  be  settled  in  (rust, 
for  his  said  daughter  Eleanor y  and  her  heirs  forever,  for  the 
sole  use  and  maintenance  and  support  of  her  and  her  chfldreo^ 
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and  wifhout  ihe  control  of  her  husband^  as  to  his  executors 
should  seem  most  expedient." 

This  is  (he  only  provision  in  the  will,  ihnt  bears  upon  ihe 
question  under  consideration.  It  is  apparent,  we  think,  from 
the  language  used  by  the  testator,  that  he  intended,  that  the 
principal  of  tjie  small  sum  devised  to  the  appellee,  should  not 
be  lessened  or  impaired,  and  that  the  profit  or  interest  arising 
from  this  sum  should  alone  be  applied  to  the  maintenance  of 
his  daughter,  and  her  children;  and  it  is  equally  clear,  that 
this  purpose  of  the  testator  could  only  be  accomplished,  upon 
the  supposition,  that  when  he  gave  to  his  executors  the  privi- 
lege, at  their  election,  and  in  their  discretion,  to  hold  this  fund 
in  their  hands,  instead  of  investing  it  in  land,  he  meant,  that 
it  should  be  so  held  by  them  upon  the  condition,  that  they  paid 
iDteresS  on  i(. 

This  we'  regard,  as  the  true  construction  of  this  will,  and 
the  character  of  the  trust  imposed  upon  the  executors  by  its 
provisions.  It  appears  that  one  of  the  persons  named  as  execu- 
tor has  renounced  (his  trust.  It  was  however  accepted  by  (he 
appellant.  Having  accepted  it,  he  was  bound  to  execute  it, 
according  to  its  terms;  and  we  have  already  declared,  (hat  (his 
trust  by  i(8  nature  and  teriDs,  imposed  upon  (he  execu(or,  who 
undertook  (o  discharge  it,  occupying  as  he  did  the  position  of  a 
trustee,  the  obligation  to  pay  interest  on  the  money  devised 
to  the  appellee,  and  which  he  retained  in  his  hands.  Upon 
this  ground,  we  think,  the  decree  of  (he  court  below  must  be 
afilrmed. 

The  view  we  have  thus  taken,  of  the  obligation  imposed  by 
the  nature  of  this  trust  upon  the  executor,  is  not,  we  think,  to 
be  resisted  by  the  argument,  that  it  appears  from  the  answer, 
that  the  fund  was  in  fact  unproductive;  (hat  the  appellont  was 
unable  (o  invest  it  in  land,  and  (hat  he  had  no  right  to  use  it; 
and  that  it  is  unjust  and  unreasonable  to  charge  him  with  in- 
terest on  money,  which  he  had  no  power  to  employ. 

An  argument  of  this  kind  would  proceed,  we  think,  upon  a 
misconception  of  the  will.  It  certainly  would  be  a  very  harsh 
and  unreasonable  rule,  the  operation  of  which  was  to  subject  a 
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party  fo  ihe  payment  of  interest,  on  money  which  he  had  no 
right  to  use.  When,  however,  (he  testator  declared  that  (his 
money  might  be  regained  in  the  hands  of  hi&  executors,  if  they 
preferred  this  course  to  an  investment  of  it  in  land,  we  do  not 
understand  him  to  have  intended,  that  (he  money  should  re- 
main in  their  hands,  a  barren  and  unproductive  fund.  Such 
an  idea  is  inconsistent  with  the  intention  of  the  testator,  to  ap- 
ply the  income  or  interest  produced  by  the  fund,  to  the  support 
of  his  daughter,  and  her  children.  What  the  testator  meant, 
was,  that  his  executors  should  have  the  control  of  the  fund, 
with  the  right  to  .use  it.  For  certainly,  as  soon  as  it  is  deter- 
mined, that  the  party  who  holds  the  money  is  chargeable  with 
interest  on  it,  it  follows  as  a  consequence,  that  he  has  a  right 
to  employ  it;  the  obligation  to  pay  interest  on  the  fund,  neces- 
sarily involving  the  right  so  to  use  and  employ  it,  as  to  make 
it  productive. 

With  respect  to  this  fund,  (he  appellant  was  invested  wi(h 
the  powers  and  responsibilities  of  a  trustee.  Devoted  as  the 
interest  of  (he  fund  was  by  the  testator  to  the  maintenance  of 
his  daughter,  and  her  children,  it  could  only  answer  the  pur- 
pose for  which  it  was  created,  by  being  made  productive.  And 
if  the  appellant  was  unable  to  invest  this  money  in  land,  and 
did  not  choose  to  retain  it  in  his  hands  upon  the  condition  of 
paying  interest  on  it,  it  was  bis  duty  by  an  appropriate  proceed- 
ing to  have  obtained  from  the  court  of  chancery,  or  from 
Montgomery  county  court,  as  a  court  of  equity,  an  order  for 
its  investment.  The  court  of  chancery  could  have  no  difficul- 
ty in  directing  a  temporary  investment  of  this  fund,  so  as  to 
make  it  productive,  and  in  this  way  contribute  to  the  support 
of  the  beneficiaries,  until  an  opportunity  occurred  for  investing 
ii  in  land. 

DECREE  AFFIRMED,  WITH  COSTSr 
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Simon  Leiqhton^  use  of  Eellt,  Ball  and  Go.^  vs.  Wm. 
P.  Preston  and  Hyatt  P.  Hepburn. — December  1860. 

Oeitain  frooda  were  mortgaged  by  the  owners,  to  the  plaintiff,  to  secare  a 
debt  dae  from  the  former  to  the  latter.  The  mortgagors  afterwards  conveyed 
the  same  goods  to  the  defendants,  in  trust  to  sell  and  distribute  the  pro- 
ceeds  among  the  creditors  of  the  grantors.  The  defendants  under  this 
deed  of  trust,  sold  the  goods,  and  received  the  proceeds.    Held  : 

That  in  making  this  sale  the  defendants  committed  a  tort,  for  which  they 
would  be  answerable  in  damages,  to  the  plaintiff,  who  could  either  sue  for 
the  tort,  or  waive  it  and  claim  the  proceeds,  to  satisfy  his  mortgage  debt, 
in  an  action  for  money  had  and  received. 

Where  a  mortgage  contains  no  covenant,  that  the  mortgagor  shall  remain  in 
possession  until  forfeiture,  the  mortgagee  is  to  be  deemed  the  owner  of  the 
property. 

On  the  day  after  the  sale,  the  mortgagee  executed  an  assignment  of  his  in- 
terest  in  the  mortgage,  to  a  third  party.  Held,  that  this  did  not  give  to 
the  assignee  a  right  to  sue,  in  an  action  of  assumpsit,  in  his  own  name  : 
this  action  must  be  instituted  in  the  name  of  the  mortgagee,  the  party  by 
whose  authority  the  sale,  to  be  a  legal  one,  must  have  been  made  at  the 
time  it  was  made. 

Appeal  from  BaUimore  county  court. 

This  was  an  action  of  assumpsit  brought  by  Leighion  the 
legal  ptaintiff,  for  the  use  of  Kelly,  Ball  and  RicardSf  against 
the  appellees.  The  mxr  contains  a  count  for  goods  sold  and 
delivered,  the  common  money  counts  and  a  count  on  an  insimtd 
computassent.    The  plea  was  non  assumpsit. 

The  facts  of  the  case  embodied  in  the  exception  are  as  fol- 
lows: On  the  21st  of  January  1845^  the  firm  of  Rosenthall 
and  Moshety  mortgaged  to  tbe  legal  plaintiff,  Leighton,  certain 
goods  to  secure  a  debt  of  $330y  for  which  they  passed  him  a 
promissory  note^  dated  the  same  day  with  the  mortgage,  and 
payable  in  sixty  days.  This  mortgage  contained  no  stipulation 
that  the  mortgagor  should  remain  in  possession  until  forfeiture. 
On  the  25th  of  January  1845,  the  same  firm  executed  to  tbe 
defendants,  the  appellees,  a  deed  of  all  their  property  real  and 
personal,  in  trust  to  sell  the  same,  and  pay,  Ist,  expenses  of  tbe 
trust,  a  commission  of  10  per  cent,  to  the  trustees;  and^nd,  to 
distribute  the  residue  equally  among  the  creditors  of  the  firm. 
The  defendants  under  this  deed  took  possession,  and  on  the  7th  of 
26        V.9 
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February  1 845,  sold  the  goods  covered  by  the  mortgage.  On  the 
8(h  of  February  1845,  LeighioHy  the  morlgngee,  assigned  the 
mortgage  to  the  cestui  que  vses,  Kelly,  Ball  and  Ricards. 
This  assignment  recites,  that  Leighton  for  a  valuable  consider- 
ation, has  transferred  ihe  promissory  note  (o  said  Kelly y  Ball 
and  RicardSj  and  in  order  to  give  them  the  full  benefit  of  the 
security  under  said  mortgage,  has  agreed  to  execute  this  assign- 
ment. 

Upon  these  facts  the  defendants  prayed  the  court  to  instruct 
the  jury,  that  if  they  find  from  the  evidence,  that  the  note  re- 
cited in  the  mortgage^  was,  on  or  before  the  8lh  of  February 
1845,  transfened  by  Leighton ^  for  value  received,  to  KeUy, 
BallSf  Co.y  and  that  said  mortgage  was  also  transferred  fairly 
and  bona  fide,  and  for  value  received,  by  Leighton  to  said 
Kelly y  Ball S/*  Co.,  by  assignment  dated  Slh  of  February  1845, 
and  shall  further  find  that  said  assignment  was  executed,  ac- 
knowledged, delivered  and  recorded,  on  the  day  of  its  date, 
then  the  plaintifi*  is  not  entitled  to  recover  in  this  case. 

The  plaintiflT  then  oflTered  four  prayers. 

Ist.  That  if  the  jury  shall  believe  that  the  said  mortgage, 
was  executed  and  delivered  io?/a  ^(/e,  on  the  21st  January 
1845,  to  the  plaintiff,  and  that  it  was  duly  recorded  on  the  3rd 
February  1845,  and  that  defendants  took  possession  of  and 
sold  the  goods  covered  by  the  mortgage,  as  stated  above,  then 
the  plaintiff  is  entitled  to  recover  in  this  action,  so  much  as  the 
jury  shall  believe  is  suflScient  to  pay  the  debt  of  the  plaintiff, 
secured  by  the  mortgage. 

2nd.  That  the  promissory  note  mentioned  in  said  mortgage, 
is  not  the  cause  of  action  in  this  suit. 

3rd.  That  the  transfer  of  the  said  promissory  note  mentioned 
in  the  plaintiflTs  2nd  prayer,  to  Kelly,  Ball  and  Co.,  as  stated 
in  the  assignment  of  the  mortgage,  dated  8ih  February  1846, 
did  not  carry  with  it  the  legal  title  in  the   mortgaged  property. 

4th.  That  the  assignment  of  the  mortgage  from  Leighton  to 
KeUy,  BaU  ^  Co.,  did  not  operate  as  a  special  endorsement 
of  the  said  note  to  the  said  Kelly,  BaU  <^  Co.,  but  only  as  a 
Iransfer  of  the  debt,  intended  to  be  secured  by  said  note. 
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The  court  (Le  Grand,  A.  J.,)  granted  the  prayer  of  the  de- 
fendants^ and  the  second  prayer  of  the  plainiiff,  but  rejected 
theirs/,  third  Siud  fourth  prayers  of  the  plaintiff,  to  which 
granting  of  the  prayer  of  defendants,  and  refusal  to  grant  said 
prayers  of  the  plaintiff,  the  latter  excepted,  and  the  verdict  and 
judgment  being  against  him,  he  appealed  to  this  court. 

The  cause  was  argued  before  Spence,  Magruder,  Martin 
and  Frick,  J. 

By  GwiNN  and  Campbell,  for  the  appellant,  and 
By  Preston  and  Brent,  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  appellant  claims  in  this  suit  a  sum  of  money,  which  he 
alleges  was  received  by  the  appellee  for  his  use. 

The  facts  may  be  given  in  a  few  words.  Goods  were  con- 
veyed, by  the  owners  of  them,  to  the  appellant,  in  order  to 
secure  the  payment  of  a  sum  of  money  due  from  the  former  to 
the  latter.  Subsequently  to  the  date  of  this  deed,  the  same 
persons  conveyed  them  to  the  appellees,  who  made  sale  of  them 
on  the  7th  February  1845,  and  received  the  purchase  money. 

In  making  this  sale  the  appellees  committed  a  tort,  for  which 
damages  might  be  recovered.  But  the  party  who  could  have 
sued  for  the  tort,  might  waive  it,  and  claim  the  proceeds  of  sale, 
or  a  part  thereof,  in  an  action  for  money  had  and  received. 

According  to  the  decision  of  this  court  in  the  case  of  Jamie- 
son  v$.  Bruce f  6  G,  ^  J,,  72,  the  appellant  is  to  be  deemed 
the  owner  of  the  property  conveyed  to  him,  and  his  right  to 
institute  this  suit  could  not  be  controverted,  if  there  existed  no 
other  fact  in  the  case.  It  seems  though,  that  on  the  8th  Sep- 
tember, (the  day  subsequent  to  the  sale  of  the  goods  by  the  ap- 
pellees,) the  appellant,  himself,  executed  a  deed,  thereby  de- 
aling to  assign  to  the  persons,  for  whose  use  this  suit  was 
brought,  his  interest  in  the  deed  of  mortgage,  and  because  of 
the  execution  of  this  instrument  it  is  insisted,  that  this  suit 
ought  to  have  been  instituted  in  the  name  of  the  cestui  que  use, 
instead  of  the  appellant.  This  is  the  material  question  upon 
this  appeal. 
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It  is  thought  that  the  court  below  erred,  in  instructing  the 
jury^  at  the  instance  of  the  defendant;  that  upon  this  statement 
the  action  could  not  be  sustained. 

The  suit  might  have  been  instituted  for  the  conversion  of  the 
property,  or  for  money  had  and  received.  The  latter  was  pre- 
ferred. The  defendant,  then,  is  to  be  regarded  as  a  person 
duly  authorised  to  sell,  and  to  receive  the  proceeds  of  sale.  For 
whose  use  did  he  receive  them  ?  Surely  for  the  use  of  the  per- 
son, who,  at  the  time,  was  the  owner  of  the  goods,  and  who 
alone  could  then  authorise  him  to  make  the  sale.  But  the 
cestui  que  use,  it  is  said,  is,  by  virtue  of  the  assignment,  enti- 
tled to  the  money,  (or  a  part  of  it,)  for  which  the  goods  were 
sold.  This  is  true,  but  then  if  compelled  to  sue  for  it,  he  must 
make  use  of  the  name  of  the  assignor,  as  he  cannot  allege  thai 
this  money  was  received  for  his  use,  when,  at  the  time  it  was 
paid  to  the  defendant,  the  cesiui  que  use  had  no  interest  in  the 
goods. 

If  this  action  for  money  had  and  received,  can  be  brought  at 
all  in  this  case,  (and  this  is  not  doubled,)  then  the  legal  plain- 
tiff must  necessarily  be  the  person  in  whose  name,  (hough  for 
the  use  of  another,  it  is  to  be  prosecuted.  The  sale  is  to  be 
considered  as  made  by  authority  derived  from  him^  the  money 
was  received,  at  the  time  it  was  paid,  for  his  use;  and  though 
he  has  since  assigned  all  interest  in  the  debt,  and  the  property 
to  secure  that  debt,  yet  this  assignment  did  not  give  to  the 
assignee  a  right  to  sue  in  his  own  name. 

If  instead  of  an  action  for  money  had  and  received,  it  had 
been  thought  proper  to  bring  an  action  of  trover  for  the  conver- 
sion of  these  goods,  that  action  must  have  been  brought  in  the 
name  of  the  person  who  was  the  owner  of  the  goods  at  the  time 
of  the  conversion;  and  so  (he  action  which  was  preferred,  must 
be  instituted  in  the  name  of  the  person  by  whose  authority  the 
sale,  to  be  a  legal  one,  must  have  been  made  at  the  time  it  was 
made:  although  if  the  sale  had  not  been  made  until  after  the 
assignment,  the  suit  could  not  have  been  instituted  in  the  name 
of  Leighton. 

In  deciding  this  question,  we  cannot  antedate  the  asBigQ- 
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ment,  nor  post-date  the  sale  and  receipt  of  the  purchase  money. 
On  the  day  of  the  receipt  of  the  money^  the  appellant  had  a 
chose  in  action^  which  he  is  permitted  to  assign. 

So,  too,  notwithstanding  the  torty  if  the  plaintiff  chooses  to 
sue  for  money  had  and  received,  neither  party  can  allege  that, 
the  legal  plaintiff  on  the  day  after  the  sale,  could,  by  deed, 
transfer  the  legal  title  to  the  goods;  as  neither  can  say,  that  on 
that  day  the  legal  plaintiff  had  not  parted  with  his  title  to  the 
goods.  This  would  deny  the  plaintiff's  right  to  waive  the  tarty 
and  aflBrm  the  sale,  made  on  the  7th  September. 

The  defendant  being  the  mortgagee  of  the  equity  of  redemp- 
tion, is  entitled  to  the  money,  provided  he  satisfied  the  mort- 
gage. It  is  to  recover  the  amount  due  on  this  mortgage,  that 
this  action  is  brought;  and  it  cannot  be  said  that  the  assignment 
of  a  later  date,  was  such  an  assignment  as  required  the  assignee 
to  institute  the  suit  in  his  own  name. 

The  court  below  erred  in  granting  the  prayer  of  the  defend- 
ant, and  in  rejecting  the  first  prayer  of  the  plaintiff. 

With  respect  to  the  third  and  fourth  prayers  of  the  plaintiff, 
we  do  not  discover  that  they  were  warranted  by  the  testimony, 
and  for  this  reason  we  affirm  them. 

In  refusing  to  give  the  first  instruction  prayed  by  plaintiff, 
and  in  granting  the  prayer  of  defendant,  the  court  erred. 

The  rest  affirmed. 

JUDGMENT  REVERSED^   AND 

PROCEDENDO   AWARDED. 


Ethblbsrt  Tanet  t;^.  John  Bachtell. — December  1860. 

To  an  action  of  coyen&nt  apon  certain  articlos  of  agreement,  the  defendant 
pieaded  performance  on  his  part,  upon  which  plea  was  the  only  iaaxxe  in 
the  case.  The  plaintiff,  besides  the  written  agreement,  ofiered  parol  testi- 
mciij,  to  lemore  the  anoertainty  of  the  description  of  the  land  in  the 
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agrreement,  which  the  county  court  admitted.    The  jury  gave  a  verdict 

for  the  plaintiff,  and  assessed  damages.     Held  : 
That  this  testimony  was  inadmissible  for  any  purpose  under  the  issue  in  this 

case,  and  as  this  court  cannot  say  that  it  bad  no  influence  on  the  jury  in 

assessing  the  damages,  its  admission  is  a  good  cause  for  the  reversal  of  the 

judgment. 
Where  evidence  is  offered  witliout  its  being  stated  for  what  purpose  it  is 

offered,  it  is  error  to  reject  it  if  it  was  admissible  for  any  purpose. 
An  agreement  under  seal  for  the  conveyance  of  land,  described  it  as  **a  farm 

on  which  is  a  grist  mill,  saw  mill  and  milling  apparatus,  containing  230 

acres.*'     Held:  That  this  description  is  uncertain,  and  the  unoertaiDty 

cannot  be  removed  by  parol  testimony. 
This  being  a  contract  relating  to  land,  every  part  of  it  must  be  in  writing, 

and  verbal  testimony  cannot  bo  admitted  to  supply  any  defect  or  omission 

in  it. 

Appeal  from   Washington  county  court. 

This  was  an  action  of  covenant,  instituted  by  the  appellee 
against  the  appellant^  upon  the  following  agreement. 

"Memorandum  of  an  agreement  made  this  16th  day  of  Febru- 
ary, 1848,  between  Ethelbert  Taney y  of  Hancock ^  Washing- 
ton county,  Maryland  J  of  the  one  part,  and  Jofm  Bachtell^  of 
Aforg^an  county,  Firg^'nta,  witnesseth,  that  said  Tan^  agrees 
to  transfer  his  present  stock  of  merchandize,  together  with  the 
house  and  lot  situated  in  the  west  end  of  Hancock j  Maryland ^ 
and  at  present  occupied  by  said  Taney  to  the  said  Bachtell, 
for  and  in  consideration  of  a  farm,  on  which  is  situated  a  grist 
mill,  saw  mill  and  milling  apparatus,  said  farm  containing  two 
hundred  and  thirty  two  acres;  the  said  Taney  is  to  allow  the 
said  Bachtell  the  sum  of  three  thousand  dollars,  to  be  paid  in 
merchandise  at  cost  prices,  with  an  advance  of  five  percent,  for 
freight,  &c.  The  said  parties  agree  that  an  inventory  shall  be 
taken  between  the  1st  and  6th  of  March  next.  It  is  also 
understood  that  the  said  Taney  is  to  have  the  grain  at  present 
in  the  ground  on  said  farm,  and  that  the  said  house  and  lot 
now  in  possession  of  said  Taney y  is  to  be  transferred  to  the 
said  Bachtell  fov  $700.        Ethelbert  Taney.     (Seal.) 

John  Bachtell,         (Seal.)" 

^' N.  McKinley.'' 

The  pleadings  are  fully  stated  in  the  opinion  of  this  court. 
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Exception.  The  plaintiff  offered  iq  evidence  the  agree- 
ment,  and  then  certain  parol  testimony,  which  is  recited  in  the 
opinion.  To  the  agreement  and  parol  evidence  thus  offered ,  de- 
fendant objected ,  and  prayed  the  court  to  instruct  the  jury  that 
upon  said  agreement  the  plaintiff  was  not  entitled  to  recover, 
because  it  gives  no  description  and  no  locality  to  the  land  there- 
in mentioned,  and  is  void  for  uncertainty;  and  that  such  de- 
scription cannot  be  aided  by  parol  testimony;  which  opinion 
the  court,  (Wbisel,  A.J.,)  refused  to  give;  but  permitted  said 
agreement  and  evidence  to  go  to  the  jury;  the  defendant  ex- 
cepted. The  jury  rendered  a  verdict  for  the  plaintiff,  and  as- 
sessed the  damages  at  $200.  Upon  this  verdict  judgment  was 
given  for  plaintiff,  and  the  defendant  appealed. 

The  cause  was  ai^ued  before  Magruder,  Martin,  and 
Frick,  J. 

Price,  for  the  appellant,  contended,  that  the  parol  evidence 
admitted  by  the  court,  should  not  have  been  received,  the  ef- 
fect of  that  testimony  being,  to  add  to  a  written  agreement. 

Spencer  and  Roman,  for  the  appellee,  insisted,  that  the 
evidence  was  properly  admitted  :  because 

Isi.  There  is  no  uncertainty  in  that  part  of  the  agreement, 
which  prescribes  the  obligation  of  Taney,  the  defendant  below. 

3nd.  If  there  be  uncertainty  in  that  part  which  sets  forth 
the  obligation  of  BacIUellj  it  is  merely  the  consideration  for 
Taney^s  agreement,  and  being  under  seal,  he  would  be  bound, 
without  any  consideration. 

3rd.  The  parol  evidence  waa properly  admitted,  not  to  ex- 
jdain  the  agreement,  but  to  point  its  application. 

4tfa.  The  supposed  defect  in  the  agreement,  is  fully  disclosed 
in  the  declaration,  and  the  defendant  should  have  demurred. 
By  his  pleading  he  has  taken  issue  on  the  fact,  and  waived  the 
I^al  insufficiency  of  the  agreement. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

This  suit  was  brought  in  Washington  county  court  by  the 
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appellee^  in  order  to  recover  from  the  appellaat  damages^  for 
the  non-performaDce  by  him  of  certain  articles  of  agreement. 
It  appears  that  by  those  articles  of  agreement,  entered  into  16th 
July  1848,  the  appellant  was  to  transfer  certain  goods  with  a 
house  and  lot  in  Hancock^  Man/land,  to  the  appellee,  '^forand 
in  consideration  of  a /arm  on  which  is  situated  a  grist  mill, 
saw  mill  and  milling  apparatus,  said  farm  containing  232 
acres." 

The  declaration  alleges,  that  although  he,  (the  appellee,) 
has  performed  or  offered  to  perform  every  thing  to  be  done  oq 
his  part,  yet  the  defendant  would  not  perform  any  of  the  things 
to  be  done  by  him,  but  refused  to  transfer  the  merchandize 
and  to  convey  the  house  and  lot  as  stipulated,  whereby  the  said 
John,  (the  appellee,)  says  he  has  lost  and  been  deprived  of  all 
the  benefits  and  advantages  which  would  have  accrued  to  him, 
by  and  from  the  performance  on  the  part  of  the  said  Taney, 
and  put  to  great  loss  and  damage,  by  such  violation  in  the  loss 
of  his  business,  to  wit,  to  the  value  of  $1000,  in  the  neglect 
and  dilapidation  of  his  property,  ice. 

To  this  declaration  the  appellant  pleaded,  that  he  had  kept 
and  performed  all  and  singular  the  covenants  and  agreements, 
in  the  said  articles  of  agreement  contained,  on  his  part  to  be 
performed  and  kept.  The  verdict  being  for  the  plaintiff,  the 
case  comes  before  us,  upon  a  single  exception  taken  by  the  ap- 
pellant. According  to  this  exception  no  proof  was  offered  on 
the  part  of  the  defendant,  but  the  plaintiff  it  is  stated  offered 
in  evidence  the  articles  of  agreement,  and  then  proved  by  wit- 
nesses, that  the  week  before  said  agreement  was  made,  the 
said  defendant  and  his  son  came  over  to  the  residence  of  the 
plaintiff,  being  a  farm  in  Morgan  county,  Virginiay  containing 
232  acres,  on  which  is  situated  a  grist  mill,  saw  mill,  dtc,  and 
was  bargaining  with  plaintiff  for  it;  offered  $2,500,  the  plaintiff 
asked  $3000;  and  also  that  between  the  Ist  &  5th  March  1848, 
plaintiff  came  over  to  Hancock,  and  asked  for  an  appraisement  of 
goods  and  merchandize,  and  then  offered  to  give  a  good  and 
sufficient  deed  for  said  farm,  in  Morgan  county,  VirgiMa,  so 
soon  as  the  goods  and  merchandize  should  be  appraised. 
To  all  this  proof  the  defendant  objected,  and  the  exception 
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is  taken  because  of  the  admission  by  the  court,  of  the  said  ar- 
ticles of  agreement,  and  parol  evidence  to  go  to  the  jnry.  We 
are  now  to  decide  whether  the  court  below  erred  in  admitting 
this  testimony^  and  if  it  did,  whether  because  of  such  error  the 
judgment  must  be  reversed. 

If  to  the  declaration  filed  in  this  case  the  defendant  below 
had  demurred,  then  the  (Question  which  has  been  argued  at  bar 
could  have  been  disposed  of  in  a  few  words.  The  defendant 
however  instead  of  demurring,  or  denying  a  performance  of 
the  covenant  by  the  plaintiff  below,  relies  in  his  defence  en- 
tirely on  a  performance  of  the  articles  of  agreement  by  himself. 
The  single  point  put  in  issue,  was  whether  the  defendant  had 
performed  the  covenant,  not  what  the  plaintiff  had  done,  or 
offered  to  do.  It  would  be  difficult  to  prove,  that  for  the  al- 
leged uncertainty,  in  the  description  of  the  farm  to  be  conveyed 
by  the  plaintiff  in  the  court  below,  the  jury  could  have  been 
authorized  to  find  a  verdict  for  (he  defendant,  thereby  declaring 
neither  more  nor  less,  than  that  the  defendant  had  performed 
his  part  of  the  agreement. 

This  testimony  was  offered  by  the  plaintiff  in  the  court  below, 
without  stating  for  what  purpose  it  was  offered,  and  it  is  insis- 
ted, that  if  for  any  purpose  it  was  admissible  in  the  trial  of  the 
issue,  than  for  the  admission  of  it  by  the  court  below,  the  judg- 
ment ought  not  to  be  reversed.  This  is  true,  but  is  it  admissi- 
ble for  any  purpose?  Certainly  it  was  not  necessary  in  order  to 
entitle  the  plaintiff  to  a  verdict,  and  although  admitted  it  could 
not  prejudice  the  defendant,  if  the  jury  had  only  to  say  whether 
the  defendant,  had  or  had  not  performed  every  thing  which  by 
the  covenant  he  was  bound  to  perform.  As  the  defendant 
offered  no  proof,  in  support  of  his  plea  of  performance,  the 
plaintiff  might  then  insist,  that  if  the  court  erred  in  admitting 
the  testimony,  it  was  an  error  by  which  the  defendant  was  not 
at  all  injured,  and  for  which  therefore  he  cannot  ask  that  the 
judgment  be  reversed. 

But  the  plaintiff  being  entitled  to  the  verdict,  because  the 
defendant  offered  no  proof  in  support  of  his  plea,  the  jury  were 
next  to  assess  the  damages  for  which  the  plaintiff  was  to  have  a 
27        V.9 
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judgment.  Now  this  court  cannot  say,  that  this  testimony  had 
no  influence  upon  the  minds  of  the  jury  in  assessing  the  dama- 
ges, and  of  course,  cannot  say,  if  there  was  error,  in  admitting 
this  testimony,  that  the  defendant  was  not  aggrieved  by  it. 
Hence  the  necessity  of  inquiring,  whether  the  testimony  was 
admissible  in  the  trial  of  this  case. 

If  the  court  could  not  say  that  the  farm  spoken  of  by  the  wit- 
ness, was  the  same  farm  mentioned  in  the  articles,  the  testi- 
mony, it  is  apprehended,  ought  to  have  been  excluded  from 
the  consideration  of  the  jury,  not  because,  if  admiUed,  it  would 
entitle  the  plaintiff  to  a  verdict,  (without  it,  the  verdict  must 
have  been  for  him,)  but  because  it  was  calculated  to  procure 
for  the  plaintiff  larger  damages  than  he  was  really  entitled  to. 

We  are  thus  brought  to  the  inquiry,  was  this  testimony  ad- 
missible to  prove,  that  the  farm  in  Morgan  county,  Virginia y 
spoken  of  by  the  wilness,  was  the  farm  which,  by  the  articles 
of  agreement,  the  plaintiff  below  was  to  transfer  to  the  defend- 
ant, in  exchange  for  the  house  and  lot  and  merchandise  of  the 
latter?  Is  not  the  description  of  the  farm,  in  the  articles  of 
agreement,  uncertain,  and  can  that  uncertainty  be  removed  by 
parol  testimony  ? 

It  is  thought  that  these  are  questions,  which  have  been  set- 
tled in  Maryland.  The  agreement,  itself,  certainly  does  not 
tell  us  that  the  farm,  which  the  defendant  in  the  court  below 
was  to  receive,  was  the  farm  on  which  the  plaintiff  then  resi- 
ded, or,  indeed,  in  what  county  or  State  that  farm  is  situated. 
It  is  very  much  more  uncertain,  than  the  description  of  the 
land,  which  was  a  subject  of  controversy  in  the  case  of  Dorsey 
vs.  Wayman,  6  GiU,  66.  In  that  case  the  name  of  the  land 
was  given,  and  although  it  related  only  to  a  part  of  the  tract^ 
it  was  that  part  adjoining  the  turnpike.  The  description  was 
too  uncertain,  because  it  gave  but  one  line  of  the  land,  and  the 
others  could  not  be  known  ^'from  the  agreement  itself,  or  by 
anything  referred  to  in  it.^^  In  the  case  of  Thomas  vs.  7\ir- 
vy,  1st  Harris  and  Gilly  435,  the  name  of  the  land  was  given 
but  only  a  part  of  it,  (without  describing  it  by  metes  and 
bounds^)  was  sold.    The  plaintiff  located  the  part  which  he 
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claimed  in  virtue  of  his  purchase,  and  there  was  no  counter- 
location.  The  court  said,  the  ambiguity  on  the  face  of  the 
deed  could  not  be  explained  by  extrinsic  circumstances;  the 
uncertainty  could  not,  by  any  possibility,  be  explained  by  mat- 
ter dehors  the  return. 

We  are  sometimes  misled,  by  applying  to  one  class  of  cases 
dicta  to  be  met  with  in  the  books,  used  in  reference  to  a  differ- 
ent class.  This  being  a  contract  relative  to  land,  must  be, 
every  part  of  it,  in  writing,  and  cannot  be  valid  if  partly  in 
writing,  though  the  deficiency  could  be  supplied,  if  verbal  tes- 
timony was  admissible.  ^'It  not  necessary,"  says  Chreenkafj 
{Yst  vol. J  sec.  268,)  'Uhat  the  written  evidence  required  by  the 
statute  of  frauds,  should  be  comprised  in  a  single  document, 
Dor  that  it  should  be  drawn  up  in  a  particular  form.  But  it 
must  all  be  collected  from  the  writings;  verbal  testimony  not 
being  admissible  to  supply  any  defects  or  omissions  in  the  writ- 
ten evidence.  For  the  policy  of  the  law,  is  to  prevent  fraud 
and  perjury,  by  taking  all  the  enumerated  transactions  entirely 
out  of  the  reach  of  any  verbal  testimony  whatever." 

If  such  a  description  of  this  land  was  not  too  uncertain,  or 
could  be  made  certain  by  parol  proof,  the  statute  of  frauds,  (the 
clause  which  relates  to  contracts  for  land,)  would  be  without 
meaning. 

JUDGMENT  REVERSED  WITH  COSTS,  AND 

PROCEDENDO  AWARDED. 


Eu    BeATTY,  TRUSTEE  IN  INSOLVENCY  OF  JoHN    DaVIS    VS. 

Charles  Davis  and  others. — December  1860. 

An  assignment  of  the  whole  of  a  debtor'a  propertj,  which  provides  that  one 
dav  of  creditors  shall  be  preferred  to  another,  and  the  sarplus,  if  any  re. 
mains  after  payment  of  all  debts,  to  be  paid  to  the  grantor,  unless  tainted 
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by  fraud,  is  good  both  at  common  law,  and  under  the  statute  of  13th 
Elizabeth. 

The  reservation  in  such  an  assignment  of  the  power  to  the  trustee,  to  mort- 
gage the  property  conveyed  to  him,  if  he  should  deem  it  necessary  to  do 
so  for  the  purposes  of  the  trusts,  does  not  vitiate  the  conveyance. 

To  render  a  deed  of  this  description  void  under  the  insolvent  laws,  there 
roust  be  a  two  fold  intent,  the  intent  to  apply,  and  the  intent  to  prefer. 

The  answer  of  the  debtor,  who  was  mado  a  defendant,  responsive  to  the  bill, 
denying  that  he  made  the  transfer,  with  a  view  or  under  an  expectation  of 
applying  for  the  benefit  of  the  insolvent  laws,  is  conclusive  upon  the  ques- 
tion of  intention,  unless  overcome  by  the  testimony  of  two  witnenea,  or 
of  one  with  corroborating  circumstances. 

The  circumstances  of  this  case,  distinguished  from  those  of  Dulanyti. 
Hoffman,  1  O.  j-  J.,  170. 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  is  the  solicitor  for 
the  party  for  whom  he  testifies,  such  objections  go  to  the  credibility  and 
not  to  the  competency  of  the  witness 

The  admissions  of  a  party  on  the  record  are  evidence,  although  he  stands  in 
the  attitude  only  of  a  trustee,  provided  the  admissions  were  made  aAer  the 
fiduciary  character  has  attached. 

In  this  case  the  declarations  and  admissions  of  an  insolvent  trustee,  a  party 
on  the  record,  made  after  he  became  such  trustee,  were  held  admiasiHe  in 
evidence. 

Appeal  from  the  equity  side  of  Washington  county  court. 

The  bill  in  this  cause  was  filed  on  the  28th  of  June  1818, 
by  the  appellant,  as  the  trustee  in  insolvency  of  John  Davis, 
to  vacate  a  deed  made  by  said  Davis,  previous  to  his  applica- 
tion,  to  his  son  Charles  W,  Davis.  This  deed  is  dated  the 
6th  of  October  1845,  and  embraces  all  the  property,  of  every 
kind,  of  the  grantor,  which  it  conveys  to  the  grantee  in  trust, 
to  be  sold  and  the  proceeds  of  sale  to  be  applied, /fr^/,  towards 
the  payment  of  ^'all  taxes,  liens,  judgments  and  other  incum- 
brances," and  ''a  commission  of  five  per  cent,  to  the  trustee;" 
secondly  J  ''to  pay  and  satisfy"  particular  crediiorSy  whose  names 
are  set  out  in  the  deed,  with  the  sums  alleged  to  be  due  to  each 
of  them,  amounting  to  $27,048.88.  These  preferred  creditors 
were  all,  with  but  few  exceptions,  either  children,  grand-chil- 
dren or  other  near  relatives  of  the  grantor.  Thirdly  after  the  pay- 
ment of  these  sums,  due  the  ^'several  creditors  specified,"  jthe 
balance  of  the  proceeds  of  sales  to  be  applied  ''if  sufficient," 
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to  the  payment  of  all  other  debts  and  habilities,  and  if  not  suffi- 
cient^ to  be  equally  distributed  among  the  remaining  creditors. 
The  deed  also  provides,  that  ''in  case  the  said  Chaj'les  W. 
Davis  shall  deem  it  necessary  for  the  purposes  of  this  trusty  to 
mortgage  the  said  real  estate  or  any  part  thereof,  he  is  hereby 
invested  with  full  power  so  to  do,  and  to  execute  all  necessary 
deeds  or  conveyances,  to  secure  the  mortgage."  The  grantor 
applied  for  the  benefit  of  the  insolvent  laws,  on  the  1st  of  March 
1848,  and  received  his  final  discharge  on  the  12th  of  Decem- 
ber 1848.  The  appellant  as  his  insolvent  trustee  is  the  only 
complainant,  no  creditor  having  united  in  the  bill.  The  grantor, 
the  various  cestui  que  trusts y  and  the  grantee  in  the  deed ,  are 
all  made  defendants.  The  grounds  upon  which  the  bill  im- 
peaches the  deed,  are  fully  stated  in  the  opinion  of  this  court. 

The  complainant  afterwards  filed  a  supplemental  bill,  in 
which  he  impeaches  another  deed  executed  by  the  same  gran- 
tor, sometime  prior  to  the  deed  impeached  by  the  original  bill, 
and  which  is  described  as  a  deed  to  his  son  John  Dams,  Jr., 
for  about  900  acres  of  land  in  Allegany  county,  and  which 
it  is  alleged  was  executed  either  t^iVAot/^  consideration,  or  upon 
inadequate  consideration,  and  which  has  never  been  paid, 
either  to  the  granlor,  or  the  complainant,  his  trustee.  There  is 
no  allegation  of  existing  insolvency  at  the  time,  on  the  part  of 
the  grantor,  (hough  it  is  stated  be  was  largely  in  debt. 

The  defendfints  all  deny  the  alleged  collusion  and  fraud; 
they  deny  that  the  debts  were  fictitious,  or  that  the  grantor 
made  the  deed  of  the  6th  of  October  1845,  with  a  view  or 
under  an  expectation  of  becoming  an  insolvent  debtor,  or  with 
intent  thereby  to  delay  or  defraud  creditors.  In  answer  to  the 
supplemental  bill,  the  said  /.  Davis,  Sen.,  and  /.  Davis^  Jr., 
set  forth  in  full,  a  record  of  a  proceeding  on  the  equity  side  of 
Allegany  county  court,  as  fully  explanatory  of  the  transac- 
tions between  them,  by  which  the  son  came  into  possession  of 
the  land  now  held  by  him,  in  Allegany  county,  and  they  re* 
ly  on  that  proceeding  in  support  of  the  son's  title.  The  ques- 
tion as  to  the  validity  of  this  title,  not  being  decided  in  this 
case,  it  is  unnecessary  to  state  the  nature  of  said   proceedings^ 
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in  Allegany  county  court.     All  other  facts  necessary  to  an 
understanding  of  the  opinion  are  stated  in  it. 

A  pro  forma  decree  was  passed  by  the  court  (Weisel,  A. 
J.,)  below^  dismissing  the  bill,  from  which  the  complainant  ap- 
pealed. 

The  cause  was  argued  before  Magruder,  Martin  and 
Frick,  J. 

By  John  Thompson  Mason,  for  the  appellant,  and 
By  Geo.  Schlet  and  Wm.  Schlet,  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

The  principal  question  presented  for  the  consideration  of  the 
the  court  by  this  record,  is  that  which  relates  to  the  validity  of 
the  conveyance  executed  by  John  Davisy  Sr.y  to  Charles  W. 
Davis,  on  the  6th  of  October,  1845.  This  deed  comprised 
the  entire  estate  of  the  grantor,  and  was  made  in  trust. 

1st.  To  discharge  the  expences  consequent  upon  the  execu* 
tion  of  the  trust,  with  a  commission  of  five  per  cent,  to  the 
trustee. 

2nd.  To  the  payment  of  all  taxes,  liens,  judgments  and 
other  incumbrances  resting  on  the  property  conveyed. 

3rd.  To  the  payment  of  certain  preferred  creditors,  whose 
names  are  enumerated  in  the  deed. 

4th.  After  the  payment  of  the  sums  due  the  several  creditors 
specified  in  the  preceding  class,  the  proceeds  of  sale  to  be  ap- 
plied, if  suflicient,  to  the  payment  of  all  other  debts,  and  liabili- 
ties of  the  grantor,  and  if  not  sufficient,  to  be  equally  distribu- 
ted among  the  remaining  creditors. 

5th.  Should  a  surplus  of  the  proceeds  of  sale,  &c.,  remain, 
after  payment  of  all  costs,  commissions,  counsel  fees,  judg- 
ments, liens,  incumbrances,  and  all  the  debts  due  and  owing, 
or  contracted  by  the  grantor,  either  as  principal,  security  or 
endorser,  then  to  pay  over  such  surplus  to  the  grantor,  his 
executors,  administrators  or  assigns. 

It  appears  from  the  record,  that  this  case  was  submitted  to 
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Washington  county  court,  as  a  court  of  equity.  On  the  30lh 
of  May,  1849,  a  pro  forma  decree  was  passed  by  that  court, 
with  the  consent  of  the  counsel  concerned  in  the  cause,  main- 
taining the  vah'dity  of  the  deed,  and  dismissing  the  complain- 
ant's bill.  This  correctness  of  this  decree  forms  the  subject  of 
the  present  appeal. 

The  objections  made  to  the  deed,  are: 

1st.  That  it  contains  preferences  and  provisions,  in  contraven- 
tion of  the  statute  of  13  Eliz.y  ch.  5,  and  is  therefore  tq  be 
treated  as  fraudulent  upon  its  face. 

2nd.  That  it  was  made  with  the  view  of  creating  sur- 
reptitious debts,  and  is  to  be  considered  as  contaminated  with 
actual  fraud. 

3rd.  That  the  deed  was  made  by  the  grantor,  with  the  view, 
or  under  the  expectation  of  being  or  becoming  an  insolvent 
debtor^  and  with  an  intent  thereby  to  give  an  undue  and  im- 
proper preference  to  the  preferred  creditors  therein  specified; 
and  is  therefore  to  be  condemned  as  in  violation  of  the  insol- 
vent laws. 

Ist.  There  is  no  foundation  for  the  first  objection.  The 
provision  in  the  deed,  that  any  surplus  that  may  remain  unab- 
sorbed  by  the  debts  of  the  grantor,  shall  be  paid  by  him,  is  of 
course  unexceptionable.  It  only  secures  to  him,  by  the  terms 
of  the  conveyance,  a  right  which  the  law  would  imply  in  his 
favor  in  the  absence  of  any  express  reservation.  This  is  the 
only  reservation  in  favor  of  the  debtor,  to  be  found  in  the  con- 
veyance. And  that  a  debtor  in  failing  circumstances,  apart 
from  the  provisions  of  an  insolvent  or  bankrupt  law,  may,  in 
virtue  of  that  absolute  dominion  which  he  holds  over  his  estate, 
make  a  bona  fide  assignment  of  the  whole  of  it,  for  the  pay- 
ment of  bis  debts,  with  stipulations  in  favor  of  preferred  credi- 
tors, is  certainly  at  this  day,  a  legal  proposition  too  firmly  es- 
tablished, to  be  controverted.  Hickley  vs.  Farmers  and  Mer- 
chants Bank  J  6  0.6/^J.y  377.  State  of  Maryland  vs.  Bank 
of  MaryUmdy  6  G.^J.^  205.  Niolon  vs.  Douglas,  2  HilVs 
Ch.  Rep.fUe.  Brasher  vs.  West ,  7  P(?/.,  608,  In  this 
last  caiie,  it  appeared  that   West,  by  a  deed  of  the  21st  of 
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April;  1S07.  assigned  all  his  estate  to  trustees  to  be  sold,  and 
the  money  paid  first  to  certain  preferred  creditors,  and  after- 
wards to  his  creditors  generally;  and  the  Supreme  Court,  when 
speaking  of  this  clause  of  the  deed,  said :  ' '  In  England,  such 
an  assignment  could  not  be  supported,  because  it  is  by  law  an 
act  of  bankruptcy,  and  the  law  takes  possession  of  the  bank- 
rupt's estate^  and  disposes  of  it.  But  in  the  United  States^ 
where  no  bankrupt  law  exists  for  setting  aside  a  deed  honestly 
made  for  transferring  the  whole  of  a  debtor's  estate^  for  the  pay- 
ment of  his  debts;  the  preference  given  in  this  deed  to  favored 
creditors,  though  liable  to  abuse,  and  perhaps  to  serious  objec- 
tions, is  the  exercise  of  a  power  resulting  from  the  ownership 
of  property,  which  the  law  has  not  yet  restrained.  It  cannot 
be  treated  as  a  fraud." 

That  the  deed  in  qtiestion  contains  an  assignment  of  the 
whole  of  the  grantor's  property,  and  provides  that  one  class  of 
creditors  shall  be  preferred  over  another  class,  is  therefore  no 
objection  to  it,  unless  tainted  by  fraud;  the  right  thus  to  prefer 
one  creditor  or  class  of  creditors,  being  a  privilege  secured  to 
the  debtor  by  common  law,  and  not  abridged  or  restrained  by 
the  statute  of  13  Elizabeth. 

By  referring  to  this  conveyance,  it  will  be  seen  that  the 
trustee  is  invested  with  the  power  of  mortgaging  the  real  estate 
conveyed  to  him,  if  he  should  deem  it  necessary  to  do  so  for 
the  purposes  of  the  trust,  and  it  has  been  contended  that  the 
deed  is  to  be  considered  as  vitiated  by  this  provision.  We  do 
not  think  so.  It  is  entirely  unlike  the  case  where  a  power  to 
mortgage  was  reserved  to  the  debtor.  That  was  properly 
treated  as  a  badge  of  fraud.  It  left  upon  the  mind  the  im- 
pression that  the  debtor's  control  over  the  property  coDlinued, 
and  that  the  assignment  was  colorable.  But  this  is  not  the 
character  of  the  power  granted  by  the  deed  to  this  trustee.  It 
was  a  beneficial  power,  iutroduced  to  enable  the  trustee  to 
guard  against  a  forced  and  ruinous  sale  of  the  property,  and 
might  have  been  most  advantageously  used  for  the  interest  of 
the  cestui  que  trusts, 

2nd.  The  second  objection  urged  against  the  deed,  is  of  a 
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different  character.  It  charges  the  deaiga  in  the  grantor  to 
perpetrate  actual  fraud,  by  the  creation  of  fraudulent  and  sur- 
reptitious debts.  A  charge  imputing  to  this  debtor  a  niOtive  so 
corrupt  as  that  alleged  by  the  bill,  is  certainly  not  to  be  pre- 
sumed.   Has  it  been  proved  ?     We  think  not. 

The  class  of  debts  against  which  this  charge  is  directed,  are 
the  debts  known  in  the  proceedings  as  those  due  to  various 
members  of  the  Watson  family,  the  children  and  grand-chil- 
dren of  the  grantor. 

As  to  these  debts,  William  J.  Ross,  in  his  answer  in  this 
respect  responsive  to  the  bill,  states,  that  he  knows  that  the 
debts  due  the  Hagerstown  Bank,  the  Frederick  Toum 
Savings  Institution  J  Mary  A.  Watson,  Elizabeth  A,  Watson, 
Martha  Watson  and  Fanny  Watson,  are  bona  fide  debts,  and 
were  so  at  the  date  of  the  execution  of  the  deed.  That  the 
money  or  the  claims  due  to  Mary,  Elizabeth,  Martha  and 
Fanny  Watson,  passed  through  his  hands  as  administrator  of 
John  Watson,  deceased,  many  years  ago^  upon  the  express 
pledge  of  the  said  John  Davis,  that  he  would  pay  or  secure 
the  payment  of  the  said  claims,  and  that  at  the  date  of  the 
execution  of  the  deed  of  trust,  he  urged  upon  the  said  John 
Davis  the  payment  of  the  said  claims,  and  the  claim  due 
Mary  J.  Watson. 

John  Davis,  in  his  deposition,  declares  that  he  was  in  pos- 
session of  nearly  the  whole  of  the  Watson  estate,  amounting 
to  about  fourteen  thousand  dollars  after  deducting  the  amount 
due  the  deponent  by  the  said  estate;  which  sum  of  fourteen 
thousand  dollars  he  had  always  promised  to  secure  to  the  Wat- 
son family. 

Each  of  the  defendants  in  their  answers  to  the  bill,  deny 
that  the  claims  held  by  them  against  John  Davis  were  fraudu- 
lent or  surreptitious,  as  charged  in  the  bill.  These  answers  are 
strictly  responsive  to  the  bill.  The  testimony  of  John  Davis 
stands  unimpeached.  And  with  these  statements  and  this  evi- 
dence before  us,  it  is  impossible  to  do  otherwise  than  declare 
that  this  allegation  is  to  be  dismissed,  as  entirely  unsupported 
by  any  proof  in  the  cause.  The  charge  of  collusion  is  equal - 
28        v.9 


218  CASES  IN  THE  COURT  OF  APPEALS 

Beatty,  Trastee  of  Davis,  v9.  Davit,  et  al, — 1850. 

ly  barren  of  proof,  and  was  not  indeed  relied  upon  in  the 
argument. 

3rd.  The  third  objection  raises  the  question,  whether  the 
deed  in  controversy  was  made  by  the  grantor  with  a  view,  or 
under  an  expectation  of  applying  for  the  benefit  of  the  insol- 
vent laws,  and  with  an  intent  thereby  to  give  an  undue  and 
improper  preference  to  the  creditors  therein  named. 

To  place  a  deed  of  this  description  within  the  operation  of 
the  insolvent  laws,  there  must  be  a  two  fold  intent.  5  JEfor. 
ofidJohn.y  411.  But  as  we  think  it  perfectly  clear  upon  the 
pleadings  and  evidence  in  this  cause,  that  the  grantor  cannot 
be  considered  as  having  made  the  deed  of  the  6th  of  October, 
1845,  '^  with  the  view  or  under  the  expectation  of  being  or  be- 
coming an  insolvent  debtor,''  it  is  unnecessary  to  inquire 
whether  the  assignment  is  to  be  regarded  as  voluntary,  or  as 
in  compliance  with  the  demands  and  solicitations  of  creditors, 
so  as  to  place  the  case  within  the  protection  of  the  principle 
established  by  the  decision  in  Crawford  and  SeUmany  vs. 
Taylor y  6  QUI  and  John.j  323. 

We  have  seen  that  this  deed  was  executed  on  the  6th  of 
October,  1845.    It  appears  from  the  record,  that  John  Davis 
applied  for  the  benefit  of  the  insolvent  laws  on  the  Ist  of 
March,  1848.     He  was  discharged  on  the  12ih  of  December 
of  the  same  year,  more  than  two  years  after  the  date  of  the 
conveyance.     In  his  answer  to  the  bill  of  complaint,  the  de- 
fendant expressly  denies  that  he  made  the  transfer  in  question, 
with  the  view,  or  under  the  expectation  of  applying  for  the 
benefit  of  the  insolvent  acts;  and  an  answer  thus  responsive  to 
the  bill,  emenating  from  a  party  made  a  witness  by  the  act  of 
the  complainant,  speaking  in  reference  to  the  motives  and 
views,  under  the  influence  of  which,  the  transfer  in  dispute 
was  made,  a  matter  lying  necessarily  within  his  own  bosom, 
must  be  held  as  conclusive  upon  the  question  of  intention, 
unless  it  is  overcome  by  the  testimony  of  two  witnesses,  or  that 
of  one  witness  with  corroborating  circumstances.     Roberts  vs. 
SalMwy,  3  O.  ^  J.,  433.    No  such  testimony  has  been  pre- 
sented by  the  complainant.     After  carefully  collating  the 
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several  answers  made  by  the  defendant  to  the  various  bills  of 
complaint  introduced  into  the  record,  we  are  satisfied  that  he 
is  not  obnoxious  to  the  chaiige  of  inconsistency.  The  truth- 
fulness of  that  part  of  the  answer  which  contains  a  negation  of 
the  allegation,  that  he  executed  the  assignment  with  the  expec- 
tation of  applying  for  the  benefit  of  the  insolvent  laws,  is  sus- 
tained by  the  strong  fact  that  there  was  an  intervention  of 
nnore  than  two  years  between  the  date  of  the  transfer,  and  the 
period  at  which  he  placed  himself  under  the  protection  of  those 
laws.  In  the  case  of  Dulany  vs.  Hofffnatiy  7  G,  ^  J,,  170, 
there  was  an  interval  of  only  seventeen  days  between  the 
assignment  and  ibe  application. 

In  this  respect,  this  case  is  clearly  distinguishable  from  that 
of  Dulcmy  and  Hoffman,  It  is  unlike  that  case  in  another 
most  important  feature.  In  the  case  referred  to,  the  defendants 
leA  unanswered  the  allegation  in  the  bill,  that  the  goods  in  con- 
test were  delivered  by  them  to  Hoffman  and  Bond^  with  the 
view  or  expectation  of  becoming  insolvent  debtors,  leaving 
upon  the  mind  of  the  court,  the  impression,  that  this  allega- 
tion was  not  answered,  because  it  could  not  with  truth  be  de- 
nied. But  this  is  not  the  predicament  of  this  defendant.  He 
has  subjected  himself  to  no  such  injurious  suspicions.  In  his 
answer  to  the  bill,  he  has  plainly  and  directly  denied,  that  he 
made  the  deed  in  question,  in  contemplation  of  the  protection 
aflTorded  by  the  insolvent  laws.  The  cases  are  dissimilar  in  all 
their  material  circumstances. 

It  is  true,  that  by  this  assignment  the  grantor  denuded  him- 
self of  his  whole  estate,  but  the  testimony  shows,  we  think, 
that  this  was  done,  under  the  belief  sincerely  and  honestly  en- 
tertained at  the  period  of  the  execution  of  the  assignment, 
founded  upon  estimates  carefully  made,  that  his  property  would 
be  amply  sufficient  for  the  payment  of  his  debts. 

Before  leaving  this  branch  of  the  case,  it  remains  only  to 
notice  very  briefly,  the  exceptions  taken  by  the  counsel  for  the 
appellant,  to  a  portion  of  the  testimony  to  be  found  in  the 
record. 

The  first  exception   relates  to  the  testimony  of  Joseph  J, 
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Merrick.  The  objection  ui^ed  against  the  competency  of 
Mr.  Merrick^  is,  that  he  was  at  the  time  he  was  sworn,  and 
still  is  one  of  the  solicitors  for  the  defendants. 

This  is  a  novel  objection  to  the  competency  of  a  witness, 
and  is  placed  upon  two  decisions  in  the  English  Bail  court, 
cited  in  the  case  of  Potter  vs.  T/ie  Inhabitants  of  Ware,  1 
Cush.  Mass. ,  519.  United  Slates  Monthly  Magazine,  Jany. 
\^o\,page  57. 

There  is  we  think;  no  force  in  the  objection.  It  is  not  pre- 
tended that  this  witness  was  incompetent  on  the  ground  of  in- 
terest,  and  it  is  a  well  settled,  and  familiar  rule,  that  by  the 
common  law,  all  persons  are  to  be  considered  as  competeui 
witnesses,  unless  they  are  disqualified  by  want  of  capacity, 
or  of  religious  faith,  by  infamy,  or  by  a  direct  interest  in  the 
result  of  the  suit. 

Potter  vs.  Inhabitants  of  Ware,  1  Cushing^s  Mass.  Rep., 
619.  Olenn  vs.  Von  Kapff,  2  G.  Sf  John,  134.  Objections 
of  this  character  go  to  the  credibility,  and  not  to  the  compe- 
tency of  the  witness. 

The  counsel  for  the  appellant  has  also  excepted  to  the  ad* 
missibility  of  the  declarations  of  the  complainant,  as  detailed 
by  Joseph  J.  Merrick,  because  he  is  a  mere  nominal  party  to 
tliese  proceedings,  the  creditors  being  the  real  parties  in  interest 
There  is  no  ground  for  this  objection.  It  is  apparent  from  the 
record,  that  these  declarations  and  admissions  were  made  by 
the  complainant,  after  he  had  become  the  trustee  of  John  Da- 
vis; and  this  being  so,  the  point  is  covered  by  the  case  of 
Dent  vs.  Dent,  3  Gill,  482.  It  was  in  that  case  held,  by  the 
Court  of  Appeals,  as  indisputable  law,  that  the  admissions  of 
a  party  on  the  record,  are  evidence,  although  he  stands  in  the  atti- 
tude only  of  a  trustee,  provided  the  admissions  were  made 
after  the  fiduciary  character  had  attached. 

The  appellant's  objection  to  the  competency  of  John  Davis, 
Sen.,  on  the  ground  of  interest  in  this  suit,  roust  be  also  over- 
ruled. He  could  have  bad  no  interest  in  the  result  of  this 
controversy,  at  the  time  of  bis  examination  as  a  witness,  for 
|he  plain  reason,  that  at  that  period  it  had  been  ascertained 
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that  his  estate  was  totally  insufficient  for  the  payment  of  his 
debts.     For  him  there  was  no  surplus. 

We  think;  therefore,  that  the  deed  of  the  6lh  of  October 
1845;  is  free  from  objection,  and  is  to  be  treated  as  a  valid 
conveyance.  Assuming  this  to  be  true,  it  is  manifest^  that  the 
controversy  with  respect  to  the  AUegany  property,  is  not  open 
for  eKamifiation  on  this  bill.  With  respect  to  the  merits  of  the 
contestation  relative  to  the  lands  in  Allegany  county,  we  de- 
sire to  be  understood  AS  intimating  no  opinion.  With  that  con- 
troversy we  have,  at  present^  no  concern.  For  as  the  deed  of 
the  6ih  of  October  1846,  vests  in  Charles  W.  Davis  the  en- 
tire estate  of  the  grantor,  embracing  his  land  in  Allegany  as 
well  as  in  Washington  county,  it  is  very  clear,  that  if  the 
agreement  between  JbAn  yjavw,  Sen.  y  and  John  Davis ^  Jr., 
with  reference  to  the  Allegany  property,  is  liable  to  be  impugn- 
ed, the  proper  party  to  assail  it,  is  Charles  W.  Davis,  invested 
as  he  is  by  the  deed  of  1845,  with  the  legal  title  to  this  estate. 
We  do  not  however  mean  to  say,  that  if  diaries  W,  Davis 
failed  in  this  respect  to  discharge  his  duty,  it  would  not  be 
competent  for  the  appellant  to  impeach  this  alleged  contract 
ID  a  bill  properly  framed  for  that  purpose^  and  calling  upon  the 
conventional  trustee  to  account  to  him  for  the  manner  in  which 
he  had  administered  the  trust. 

The  decree  of  the  court  below  is  affirmed,  with  costs  in 
both  courts. 

DECREE  AFFIRMED  WITH  €08TS. 
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Henry  Powles,  George  W.  Hyde  and  others,  vs.  Jo- 
seph Dilley,  Barney  Dilley,  Benjamin  R.  Edwards, 
AND  THE  Merchants  Fire  Insurance  Company. — 
December  1850. 

The  common  law  has  always  sanctioned  the  ri^ht  of  one  creditor  to  obtain 
the  payment,  or  secarity  of  his  debt,  from  the  debtor,  to  the  ezclosion  of 
other  creditors. 

To  render  a  transfer  to  a  favored  creditor  void  under  the  insolvent  system* 
the  debtor  must  intend  both  to  apply  for  the  benefit  of  the  insolvent  laws, 
and  intend  to  prefer  the  particular  creditor  or  creditors ;  the  guilty  intent 
must  concur  in  both  particulars. 

To  ascertain  this  intent,  all  the  facts  and  circumstances  surrounding  the  easa 
roust  be  brought  into  viewi  and  the  court  are  as  free  to  infer  it  from  cir- 
cumstances,  as  if  it  had  been  expressed  by  the  party. 

But  the  inference  must  be  a  fair  and  justifiable  one  from  all  the  facts ;  one 
that  leaves  no  doubt  in  the  mind,  that  the  party  at  the  time  contemplated 
an  application  for  the  benefit  of  the  insolvent  laws;  and  it  is  incombent 
on  the  complainant  to  establish  this  motive  where  it  is  denied  by  the 
answer. 

Where  an  assignment  is  assailed  as  a  fraud  upon  the  insolvent  laws,  the  de. 
clarations  of  the  parties  to  it,  made  at  the  time,  showing  that  it  was  only 
executed  after  urgent  per9iasions  on  the  part  of  the  creditor,  are  admissi* 
ble  as  part  of  the  re*  ge«ta,  to  explain  the  motives  and  circumstances  anr- 
rounding  the  assignment. 

The  rule,  with  but  an  occasional  exception,  is  well  established  and  of  lonjf 
standing,  that  the  answer  of  one  co-defendant  is  not  to  be  received  agam§t 
another,  because  if  the  complainant  wishes  to  establish  a  fact  by  the  evi- 
dence  of  one  defendant,  he  may  examine  him  as  a  witness,  which  will 
aflTord  the  co-defendant  an  opportunity  of  a  cross-examination. 

But  where  the  complainant  calls  upon  a  defendant  to  answer,  he  makes  the 
latter  a  witness,  and  so  far  as  the  answer  is  responsive  to  the  bill,  it  must 
be  received  against  the  complainant,  and  it  cannot  be  excluded  because 
there  is  a  co-defendant  in  whose  favot  it  may  and  does  consequentially 
operate. 

A  p&rty  who  cites  a  witness  and  examines  him,  is  not  at  liberty  to  reject  his 
testimony  afterwards. 

It  is  no  objection  to  the  validity  of  this  assignment  that  it  was  made  after  the 
filing  of  a  former  bill,  against  the  same  parties,  which  was  subsequently 
dismissed,  and  the  existence  of  which  was  not  known  to  the  parties  until 
aflor  the  assignment  was  made,  which  was  done  before  the  institution  of 
the  present  suit. 

Where  a  trustee,  in  two  characters,  has  the  means  of  committing  fraud,  as 
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trofitee  and  porchiser  both,  a  oourt  of  equity  will  intorpoee,  and  not  com- 
pel the  partj  to  wait  until  the  inischiefiB  done. 

If  property  in  the  hands  of  an  insolvent  trustee  is  not  secure,  and  is  about  to 
be  wasted  and  applied  by  the  trustee  to  his  own  use,  a  court  of  equity  may 
interfere  to  prevent  the  abuse  of  the  trust,  until  the  proper  remedy  can  be 
applied,  provided  the  mischief  be  irreparable,  or  the  consequences  of  yuch 
a  character  as  to  be  without  relief,  except  in  equity. 

But  where  there  is  adequate  remedy  pointed  out  by  law,  equity  will  not  in. 
terfere ;  more  especially  where  the  party  souj^ht  to  be  affected  by  the  pro- 
ceeding, derives  his  power  under  a  special  jurisdiction,  and  is  made  respon. 
Bible  to  that  jurisdiction  for  the  exercise  of  his  trust. 

The  court  of  chancery  has  no  jurisdiction  over  the  appointment  and  removal 
of  trustees  of  insolvent  debtors,  the  whole  subject  being  regulated  by  sta- 
tutes, and  resting  with  the  courts  of  law. 

The  whole  adminsitration  of  the  insolvent's  assets,  is  confided  exclusively  to 
the  courts  of  law. 

The  authority  of  a  court  of  competent  jurisdiction,  when  coming  incidentally 
in  question,  is  conclusive  of  the  matter  decided,  and  cannot  be  impeached 
on  the  ground  of  informality  in  the  proceedings,  or  mistake  or  error  in 
the  matter  on  which  they  have  adjudicated. 

Where  the  question  of  the  appointment  of  an  insolvent  trustee  arises  inci- 
dentally in  other  courts,  it  is  not  competent  there  to  inquire,  whether  he 
was  rightfully  appointed  or  not. 

Appeal  from  the  Court  of  Chancery. 

This  appeal  was  taken  by  the  appellants^  creditors  of  Bar- 
ney Dilley  and  Benjamin  R.  Edwards^  two  of  the  appellees, 
fronr)  an  order  of  the  chancellor  passed  on  the  13th  of  March 
1849,  dissolving  an  injunction  and  dismissing  the  bill  of  the 
appellants,  which  they  had  filed  for  the  purpose  of  vacating  an 
assignment  of  a  policy  of  insurance,  of  the  Merchants  Fire 
Insurance  Company,  made  by  Edwards  to  Joseph  Dilley,  the 
other  appellee,  as  fraudulent  under  the  statute  of  13/A  Eliza- 
beth, or  the  insolvent  laws  of  this  State. 

The  allegations  of  the  bill  and  answers,  and  all  the  plead- 
ings and  facts  of  the  case,  are  stated  in  the  opinion  of  this  court, 
delivered  by  his  honor  Judge  Frick,  The  opinion  of  the  chan- 
cellor, (Johnson,)  delivered  upon  the  passing  of  the  order  ap- 
pealed from,  is  reported  in  2  Md.  Chancery  Decisions,  118. 

The  cause  was  argued  before  Spence,  Magruder,  Martin 
and  Frick,  J. 
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S.  T.  WaI/Lis  for  the  appellants^  niad«  the  following  points: 

Ist.  That  there  is  no  competent  or  sufficient  evidence  of  any 
original  agreement,  on  the  part  of  Edwards  and  Dilley ^  to 
give  to  Joseph  Dilley y  any  lien  upon  their  stock  in  trade. 

2nd.  That  even  if  there  be  any  such  evidence  of  an  agree- 
ment, it  does  not  apply  to  the  stock  in  trade  which  was  burned, 
and  which  the  policy  secured,  and  can  furnish  no  foundation 
or  consideration,  for  the  alleged  transfer  of  that  policy,  and  its 
proceeds  to  Joseph  Dilley j  at  the  time  and  under  the  circum- 
stances, when  the  same  is  alleged  to  have  taken  place. 

3rd.  That  the  agreement  so  attempted  to  be  set  up,  was,  if 
made  at  all,  a  fraud,  or  a  secret  equity^  which  cannot  be  recog- 
nized or  enforced  as  against  subsequent  creditors. 

4th.  That  the  alleged  assignment  of  the  policy  to  Joseph 
Dilley,  was  made  by  Edwards ,  post  litem  motam^  when  he 
was  insolvent,  and  was  by  said  Dilley  known  to  be  so,  and 
that  it  was  a  fraudulent  preference  under  the  insolvent  laws. 

5th.  That  the  alleged  assignment  was  void  as  not  bonajide, 
under  the  statute  of  Elizabethy  and  our  insolvent  laws,  being 
to  hinder  and  defraud  creditors^  and  likewise  to  secure  and  ob- 
tain benefits  for  Edwards  from  Dilley. 

6lh.  That  the  whole  proceedings  of  J?{f}rarc/f  ftnd  Dilley^ 
in  regard  to  the  policy,  its  alleged  transfer,  the  insolvent  appli- 
cation of  Edwards,  and  the  appointment  of  Dilley  as  his  trus- 
tee, constitute  a  fraud  in  fact,  and  were  the  result  of  fraudu- 
lent combination. 

7tb.  That  the  answers  of  Barney  Dilley  and  Edwards,  are 
not  evidence  for  Joseph  Dilley.  \ 

8th.  That  the  statements  of  A/.  T.  Evans,  in  his  testimo- 
ny, in  regard  to  the  declarations  of  Edwards,  and  the  conver- 
sations of  that  witness  with,  him,  were  inadmissible  as  evidence. 

9th.  That  it  is  competent  for  chancery,  under  the  circum- 
stances of  this  case,  to  interfere  and  remove  an  insolvent's  per- 
manent trustee,  who  has  become  such  fraudulently,  pending 
proceedings  in  chancery,  whereby  jurisdiction  has  been  ac- 
quired over  the  distribution  of  the  insolvent's  assets^  and  where- 
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to*  the  party  so  becoming  trustee,  is  a  party  claiming  an  interest; 
such  an  appointment,  so  procured,  being  a  device  to  oust  the 
jurisdiction  of  chancery,  and  to  acquire  indirectly  a  right  to  the 
very  possession  of  assets,  which  is  the  subject  of  the  chancery 
controversy. 

lOih.  That,  even  if  chancery  has  no  right  to  remove  the 
permanent  trustee  of  an  insolvent,  or  to  appoint  another,  it  has 
unquestionable  jurisdiction  over  him,  so  far  as  to  adjudicate,  as 
between  him  and  the  other  creditoi's,  the  right  to  the  custody 
and  ownership  of  any  part  of  the  assets,  which  he  claims  to 
hold  in  his  own  right,  and  adversely  to  the  other  creditors. 
Such  jurisdiction  is  a  part  of  the  recognized  chancery  control 
over  all  trusts  and  their  administration,  and  affords  to  the  credi- 
tors, who  deny  the  individual  right  set  up  by  the  trustee,  their 
only  mode  of  litigating  the  question,  the  legal  title  to  hold  and 
to  sue,  being  in  the  very  party  whose  pretensions  are  impeached. 
In  the  present  case  it  will  be  contended,  that  the  jurisdiction  is 
aided  by  the  allegation  and  proof  of  fraud  in  the  trustee,  though 
it  exists  independently  of  fraud,  and  of  any  such  irregularity 
in  the  appointment  or  conduct  of  the  trustee,  as  would  justify 
bis  removal  by  the  county  court,  sitting  in  insolvency. 

llih.  That  under  the  actsof  Assembly,  Edwards  had  no  right 
to  apply  in  Allegany  county;  that  the  proceedings  there  were 
coram  nonjudicc,  and  that  Dilley  hdis  no  standing  in  court^  as 
permanent  trustee  of  Edwards^  his  alleged  appointment  not 
beiog  legal;  or  by  a  court  of  competent  jurisdiction. 

Wm.  p.  Prick  and  McKaig,  for  the  appellees,  contended: 

1.  That  the  assignment  in  question  was  not  fraudulent,  un- 
der the  statute  of  13  Elizabeth;  but  bona  fide,  and  for  a  valua- 
ble consideration. 

2.  That  the  same  was  not  fraudulent  under  our  insolvent 
system:  1st.  Because  it  is  not  proved,  that  Edwards  was  in- 
solvent in  fact  when  he  made  the  assignment;  nor  that  it  was 
made  by  him  with  a  view,  or  under  an  expectation,  of  taking 
the  benefit  of  the  insolvent  laws.  2nd.  Because  it  was  not  an 
undue  and  improper  preference >  it  being  in  proof  that  it  was 
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made  in  compliance  wilh  an  engagement  (o  secure  DUley;  and 
further,  that  it  was  involuntary,  and  made  upon  Dilley^s  ur- 
gent request  and  demand. 

3.  That  there  was  neither  fraud,  in  fact  or  in  law,  in  the 
making  of  the  assignment  by  Edwards^  or  ils  receipt  by  DU- 
ley; nor  in  any  of  their  subsequent  proceedings  in  the  case. 

4.  That  the  assignment  was  not  made,  post  litem  motam; 
and  that  the  answera  and  all  the  other  evidence  in  the  case^  are 
sufficient  and  competent  to  prove  the  fact  of  the  assignment,  the 
time,  the  consideration,  and  the  circumstances  of  its  execution, 
and  its  validity. 

5.  That  the  answers  of  Barney  DUley  and  Edwards  are 
evidence  for  Joseph  DUley  against  the  complainants. 

6.  That  the  complainants  have  no  standing  in  court  to  im- 
peach the  assignment  in  question;  because,  if  in  fraud  of  the  in- 
solvent system,  the  permanent  trustee  of  the  insolvent  can  alone 
avoid  it. 

7.  That  the  application  of  Edwards  in  insolvency  was  regu- 
lar and  lawful;  and  the  appointment  of  DUley  as  bis  trustee, 
also  legal  and  proper. 

8.  That  the  court  of  chancery  has  no  jurisdiction  in  the  ap- 
pointment and  removal  of  trustees  of  insolvents,  the  same  rest- 
ing with  the  courts  of  law,  and  the  whole  subject  matter  being 
governed  by  statute;  and  that  it  has  theiefore  no  power  to  re- 
move DUley i  on  the  ground  alleged,  that  his  appointment  was 
improper. 

9.  That  the  court  of  chancery  cannot  adjudicate  the  right  to 
the  policy  in  question,  between  the  complainants  and  DUley ^ 
either  in  his  own  right,  or  as  the  trustee  of  Edwards,  in  the 
present  proceedings;  the  same  having  been  improperly  con- 
ceived, and  being  erroneous  and  defective  in  many  respects. 
And  that  the  chancellor's  decree  must  be  affirmed. 

Frjck,  J.,  delivered  the  opinion  of  this  couit. 

Barney  DUley y  the  infant  son,  and  Benjamin  JR.  Echtards, 
the  flon-in-law  of  Joseph  DUley  y  the  appellee,  on  the  11th  of 
January;  1844,. commenced  business  in  the  town  of  Ottmber- 
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Jandy  under  the  name  of  Edwards  and  DiUey^  and  in  the 
course  of  the  autumn  of  that  year,  became  indebted  to  the 
complainants  and  others,  for  goods  purchased  in  the  prosecution 
of  their  business. 

They  had  originally  obtained  from  the  Merchants  Fire  In- 
surance Oompany  of  Baltimore  yun  insurance  upon  (heir  stock 
in  trade,  to  the  amount  of  $3000,  and  at  the  expiration  of 
the  policy,  on  the  17th  of  February,  1845,  Barney  DiUey 
having  in  the  meantime  withdrawn  from  the  concern,  upon 
notice  to  the  creditors,  that  being  a  minor  he  was  not  respon- 
sible for  any  of  the  business  transactions  of  the  firm,  Edwards 
procured  a  renewal  of  the  policy,  and  continued  the  business 
in  his  own  name. 

Very  soon  after,  on  (he  13th  of  March,  a  fire  broke  out  on 
the  premises,  by  which  the  whole  stock  in  trade  was  consumed; 
being  considerably  more  than  was  covered  by  the  insurance; 
and  Edwards^  then  alone  interested,  proceeded  to  Baltimore 
with  a  view  to  adjust  the  loss  with  the  insurance  company,  and 
confer  with  his  creditora. 

About  this  period,  on  the  6th  of  April,  1845,  the  present 
complainan(s  filed  in  Baltimore  county  court  a  bill  of  com- 
plaint against  Edwards  and  DiUeyy  and  the  Merchants  Fire 
Insurance  Oompany  alleging  the  insolvency  of  the  concern, 
and  the  intention  of  Edwards  to  assign  the  policy  of  insur- 
ance, for  the  purpose  of  securing  the  claim  of  Joseph  Dilley, 
his  father-in-law,  to  the  exclusion  of  the  rest  of  his  creditors, 
and  as  a  proposed  fraudulent  preference  of  Dilley.  The  bill 
prayed  for  an  injunction  against  the  company,  forbidding  the 
settlement  of  the  policy  with  either  Edwards  and  Dilley,  or 
Joseph  Dilley,  and  for  the  appointment  of  a  receiver  to  take 
possesBfon  of  the  effects  of  the  concern,  for  the  purpose  of  a 
ratable  distribution  of  the  proceeds  among  all  the  credi(or8. 

The  injunction  was  granted,  and  the  case  afterwards  re- 
moved to  the  court  of  chancery,  where  upon  the  bill  and 
aoflwers,  the  injunction  was  dissolved.  An  appeal  was  taken 
to  this  court,  and  (he  chancellor's  order  was  here  afilirmed  oo 
tile  13th  of  Febrtiary,  1846. 
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Immediately  thereupon  the  complainants  dismissed  their 
bill,  and  on  the  14th  of  February,  (the  next  day.)  filed  a 
second  bill  on  the  equity  side  of  Baltimore  county  court,  in 
which  they  repeat  substantially  the  averments  of  the  former 
bill,  with  the  exception  that  it  is  now  chained  that  (he  assign- 
ment had  been  actually  executed,  and  Joseph  Dilley  is  made 
a  party  to  the  bill.  They  again  pray  an  injunction  against  the 
payment  of  the  money  by  the  insurance  company,  and  the 
appointment  of  a  receiver  for  the  same  purpose  of  a  ratable 
distribution  of  assets,  as  in  the  preceding  bill. 

This  injunction  was  also  granted,  and  upon  removal  of  the 
case  to  the  court  of  Chancery  after  answers  filed,  was  there 
dissolved.  Upon  an  appeal  to  this  court,  the  order  of  the 
chancellor  was  again  afiHrmed  on  the  second  of  July,  1847. 

A  rule  for  further  proceedings  was  then  had,  and  on  the 
23d  of  December,  1847,  the  complainants  filed  a  supplemen- 
tal bill  against  Joseph  Dilley  and  the  Merdtants  Fire  Lisur- 
ance  Company, 

The  bill  stales  that  they  had  recently  obtained  judgments 
against  Edwards^  {Barney  Dilley  having  defeated  them  on 
the  plea  of  minoiiiy,)  and  that  he  had  eluded  their  executions 
by  removing  to  Kent  county,  and  being  there  puraued,  had  re- 
turned to  Allegarty  county  and  applied  for  the  benefit  of  the 
insolvent  laws;  that  by  collusion  between  Edwards  and  him- 
self, Jostph  Dilley  had  been  appointed  permanent  trustee  in 
fraud  of  complainants,  who  had  no  notice  or  knowledge  of  his 
appointment.  That  being  charged  with  fraud,  he  was  not  a 
proper  person  to  execute  the  trust.  The  bill  then  further 
charges,  that  any  and  every  transfer  of  the  policy  or  other 
assets,  made  by  Edwards  to  Joseph  Dilley,  were  made  with  a 
view  and  expectation  on  the  part  of  Edwards  of  being  and  be- 
coming an  insolvent  debtor,  and  wiih  an  intent  to  give  to 
Dilley  an  undue  and  improper  preference;  and  to  hinder,  delay, 
and  defraud  complainants  of  their  just  and  lawful  actions; 
and  to  receive  benefit  and  advantage  thereby,  in  fraud  of  the 
complainants  and  other  creditors. 

This  bill  prays  the  removal  of  Joseph  DiUey  frona  the  trus- 
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teeship,  and  also^  (hat  ihe  assignment  of  the  policy  of  insur- 
ance aud  other  transfers  to  the  said  Dillej/ ,  may  be  declared 
void,  and  a  receiver  appointed  to  take  possession  of  the  pro- 
ceeds of  the  policy  and  other  assets  of  the  concern  of  Edwards 
and  DUley, 

The  answer  of  Joseph  Dilky  to  this  supplemental  bill,  ad- 
mits that  Edwards  applied  for  the  benefit  of  the  insolvent  laws 
in  Allegany  county,  on  the  14ih  of  August,  1847;  and  that 
he  was  appointed  permanent  trustee  by  the  court;  but  insists 
that  he  refused  the  acceptance  of  said  trust,  until  pressed  by  his 
counsel  to  accept  it,  and  that  he  has  given  bond  for  the  discharge 
of  his  duty  as  trustee.  He  denies  all  irregularity,  fraud  and  coU 
]usion,  and  insists,  that  if  his  appointment  was  improper,  Alle- 
gany county  court  alone  has  the  power  to  remove  him.  He 
further  denies  that  Edwards  eluded  the  complainants'  execu- 
tions, but  avers  that  they  were  served,  and  security  given  for  his 
appearance  at  the  return  day.  He  denies  also  that  the  assets 
will  be  wasted  in  his  hands,  &c.;  and  that  the  assignment 
of  the  policy  to  him  was  intended  to  give  to  him  an  un- 
due and  improper  preference  over  other  creditors;  but  that  it 
was  made  in  comph'ance  witii  the  original  agreement  set  up  in 
his  former  answer,  and  prays  that  it  may  be  incorporated  as 
part  of  this  answer. 

Edwards^  in  his  answer,  denies  the  allegation  of  fraud,  &c] 
He  alleges  that  when  the  firm  of  Edwards  and  Dilley  em- 
barked in  business,  Joseph  Dilley  became  surety  for  the  pay- 
ment of  the  slock  of  goods  purchased  by  them,  with  the  agree- 
ment that  the  goods  should  always  be  responsible  for  bis  en- 
dorsements, and  that  after  the  fire,  Joseph  Dilley  insisted  that  the 
policy  of  insurance  should  be  transferred  as  representing  the 
goods;  and  that  the  transfer  was  made  at  the  urgent  request  and 
importunity  of  Joseph  Dilley,  and  wiih  no  view  of  applying  for 
the  benefit  of  the  insolvent  laws,  or  of  giving  to  him  an  undue 
and  improper  preference,  as  he  expected  after  the  assign- 
ment to  continue  the  business  with  the  goods  saved  from  the 
fire^  the  debts  upon  the  books,  and  the  aid  of  friends. 

Barney  Dilley,  (discharged  of  all  liabilities  by  his  plea  of 
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minority,)  was  examined  upon  leave,  and  swears  that  it  was  dis- 
tincily  understood  that  Joseph  Dilley  was  to  be  secured  in  some 
way  by  the  stock.  That  it  was  spoken  of  when  the  firm  be- 
gan, and  that  they  promised  and  fully  intended  to  secure  hira. 
And  his  answer  to  the  original  bill  is  to  the  same  purport. 

The  evidence  of  M.  T.  Evans,  proves,  that  in  April,  the 
end  of  the  month,  or  the  beginning  of  May,  1845,  after  the 
fire,  as  attorney,  he  was  employed  by  Dilley  to  procure  the 
assignment  of  this  policy;  that  he  ui^ed  the  matter  repeatedly 
upon  Edtoards  on  the  ground  that  DiUey  was  security  for  the 
payment  of  the  stock,  and  that  the  policy  ought  to  stand  as  his 
indemnity  in  lieu  of  the  goods.  That  Edwards  did  not  deny 
that  the  firm  were  to  have  secured  Dilley  by  the  stock  when 
witness  mentioned  it,  but  made  various  excuses;  finally,  how- 
ever, he  consented,  and  witness  took  the  policy  to  the  office 
of  the  company,  to  obtain  their  assent  to  the  transfer,  wbidi 
was  accordingly  executed. 

The  testimony  further  shows  that  the  entire  stock  of  goods 
being  in  amount,  $4800,  with  the  exception  of  about  $500  in 
value^  were  consumed  by  the  fire;  and  that  the  debts  due  to 
the  concern,  amounted  by  the  ledger  to  about  $500,  and  (hose 
on  the  Tailor^s  book  which  was  destroyed  in  the  fire,  amount- 
ed to  $2000,  of  which  it  was  assumed  one-half,  ($1000,) 
might  be  collected. 

It  is  further  in  proof  that  Joseph  Dilley  was  liable  to  pay^ 
and  had  paid  as  surety  for  the  firm,  a  sum  exceeding  the 
amount  of  the  policy,  and  the  matter  in  controversy  between 
the  parties  now  is,  the  validity  of  this  assignment  from  Edwards 
to  Dilley  of  the  policy  of  insurance  in  question. 

In  iho  discussion  of  this  case,  various  points  were  raised  upon 
the  pleadings  and  exceptions  taken  to  evidence,  which  so  far 
as  material  to  a  correct  understanding  and  decision,  we  shall 
advert  to  when  they  properly  arise  in  the  course  of  our  exami- 
nation of  the  case. 

We  are  first  to  examine  whether  this  assignment  is  void 
under  the  statute  of  I3ih  Elizabeth^  as  not  bona  Jide,  and  made 
to  defeat,  hinder  and  delay  creditors.    The  proof  is  abundant 
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that  it  was  made  for  a  valuable  consideration;  and  in  the  rela- 
tion between  these  parties  which  the  evidence  discloses,  there 
is  nothing  to  impeach  the  bona  Jides  of  the  transfer  at  the  time 
it  is  assumed  to  have  been  made.  There  is,  moreover,  nothing 
to  indicate  that  he  interposed  lo  prevent  the  action  of  the  other 
creditors.  As  a  creditor  himself  to  a  large  amount^  he  urged 
upon  the  party  the  payment  or  security  of  his  own  debt.  It 
was  his  unquestionable  right  to  do  so^  and  to  obtain  the  prefer- 
ence, which  he  sought  from  his  debtor.  The  common  law 
has  always  sanctioned  this  right  of  one  creditor  to  obtain  the 
payment  or  security  of  his  debts  to  the  exclusion  of  other  credi- 
tors; and  there  is  no  such  badge  of  fraud  upon  this  assign- 
ment, or  in  the  circumstances  under  which  it  was  procured,  as 
would  authorize  us  to  say  that  it  was  intended  to  hinder,  delay 
Of  defeat  the  action  of  the  other  creditors  of  Edwards;  more 
especially  as  it  appears  from  the  evidence  that  all  his  means 
were  not  exhausted,  and  he  expected,  with  the  aid  of  friends,  to 
be  able  to  continue  his  business. 

But  it  is  insisted,  that  if  not  void  under  the  statute  of  EHzQ' 
bethj  this  assignment  is  an  undue  and  improper  preference 
under  our  insolvent  laws,  being  made  with  a  view  and  under 
an  expectation  of  being  or  becoming  an  insolvent  debtor,  and 
with  a  view  to  this  alleged  preference  of  Diliey. 

We  are  not  to  inquire  how  far  the  fire  and  destruction  of  the 
property  in  February,  left  Edwards  in  a  state  of  actual  insol- 
vency or  otherwise,  except  so  far  as  it  may  have  influenced  his 
motives  and  his  conduct  to  his  creditors.  It  may  or  may  not 
be  true,  that  it  rendered  him  actually  insolvent;  and  yet  the 
poBsession  of  the  fund  accruing  from  the  policy,  relieved  from 
the  complainants'  injunction,  might  have  enabled  him  to  make 
some  satisfactory  arrangement  to  continue  his  business.  Or  he 
might  reasonably  have  entertained  hopes  of  resuming  it  with 
the  assistance  of  his  father-in-law,  if  he  could  secure  to  him 
the  avails  of  the  policy  of  insurance.  The  insolvency  here  in 
question,  is  that  technical  insolvency,  which  involves  and 
oontemplates  an  application  for  the  benefit  of  the  insolvent 
laws.    He  must  intend  both  to  apply  and  intend  to  prefer  the 
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particular  creditor  or  creditors.     And  (he  guilty  intent  roust 
concur  in  both  pariicniars 

To  ascertain  this  inient,  all  the  facts  and  circumstances  sur- 
rounding tlie  case,  must  be  brought  into  view;  and  the  court 
are  as  free  to  infer  it  from  circumstances,  as  if  it  had  been  ex- 
pressed by  the  parly.  But  the  inference  must  be  a  fair  and 
justifiable  one  from  all  the  facts,  that  leaves  no  doubt  in  the 
mind  that  the  party,  at  the  time,  contemplated  an  application 
for  the  benefit  of  the  insolvent  laws.  And  it  is  incumbent 
on  the  complainants  to  establish  (his  iTiotive. 

It  is  their  allegation,  met  by  the  express  denial  of  Edirards 
in  his  answer,  that  the  assignment  was  wiih  no  view  whatever 
to  the  insolvent  laws,  but  that  he  expected,  after  the  assign- 
ment, with  the  aid  of  friends,  his  book  debts,  and  the  goods 
saved  from  the  fire,  to  continue  his  business. 

In  the  case  of  Hickley  vs.  the  fbrmers  and  Merchants 
Bank,  5  G.^  J,j  378,  the  declaration  of  the  insolvent  upon 
his  examination  was  much  to  the  same  import:  **  that  at  the 
time  of  the  assignment,  he  had  not  the  slightest  idea  of  taking 
the  benefit  of  the  insolvent  laws,  but  hoped  to  be  able  to  settle 
with  his  creditors.*'  The  court  there  held:  that  for  want  of 
other  evidence  to  control  this  declaration,  the  transaction  must 
be  left  to  its  operation  at  common  law,  and  being  a  bona  fide 
assignment,  and  for  sufficient  consideration,  it  was  sustained. 

The  leading  fact  in  this  cause,  set  up  to  suppoit  the  chaige 
in  the  bill,  is  the  actual  application  of  Edwards  for  the  benefit 
of  the  insolvent  laws,  in  August,  1847,  more  than  two  years 
after  the  remotest  period  that  can  be  assigned  for  the  date  of  the 
assignment,  with  the  charge,  that  the  intervening  time  bad 
been  spent  by  him  in  baffling  his  creditors,  and  postp)oning  the 
application,  which  he  must  have  had  in  view  at  the  time  of 
this  assignment.  However  plausible  this  construction  of  his 
conduct  may  seem,  yet  it  is  difficult  to  imagine  at  the  same 
time,  that  he  would  have  suffered  himself  to  be  hunted  and 
harrassed  by  his  creditors,  through  this  long  intervening  peri- 
od^ merely  to  give  color  to  the  assignment.  And  it  is  equally 
plausible  and  not  improbable,  that  be  awaited  the  adjustment 
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of  his  loss  with  the  insurance  company,  which  the  complain- 
ants had  protracted  and  defeated ,  in  the  hope  of  future  and 
further  aid  from  his  father- in-law,  to  whom  he  had  assigned  the 
claim. 

In  this  connection  it  is  an  important  fact,  that  very  few,  if 
any  of  his  engagements  with  the  other  creditors,  had  become 
due.  when  this  assignment  was  executed.  Yet  he  sought  them 
out,  came  to  Baltimore  to  explain  the  condition  of  his  assets 
aAer  the  fire,  and  was  at  the  time,  engaged  in  an  effort  to  com- 
promise with  them.  He  tells  them,  that  he  expected  to  carry 
on  his  business  with  the  aid  of  friends.  His  father-in-law  was 
the  friend  who  had  before  assisted  him,  and  whom  he  had 
promised  to  secure.  As  soon  as  it  was  ascertained  that  he 
proposed  to  do  so,  the  bill  is  filed  by  complainants  to  enjoin 
him.  The  creditors  themselves  •arrest  the  fund,  put  it  out 
of  his  power  to  reach  it^  up  to  the  present  moment,  and  take 
from  him  the  means  and  the  aid,  by  which  in  making  the  as- 
signment, he  hoped  to  continue  his  business.  It  would  seem, 
therefore,  no  overstrained  inference  to  assume,  that  he  only 
then  first  thought  of  this  application,  when  the  protracted  con- 
troversy about  the  proceeds  of  his  insurance  obliterated  all 
hopes  of  aid  from  that  resource;  and  the  executions  pending 
over  him,  rendered  this  resort  to  the  insolvent  laws  imperative. 

But  supposing  the  intention  of  the  party  here  to  be  doubtful 
or  equivocal,  (which  we  do  not,)  there  is  yet  another  branch  of 
the  case,  upon  which  the  evidence  is  positive  and  conclusive. 
Joseph  DiUcy  says,  there  was  a  preexisting  engagement,  to 
secure  him  in  his  endorsements  for  the  firm;  and  Barney  Dil- 
ley^s  answer  .and  evidence  confirm  it.  We  do  not  mean  to 
assert,  that  standing  alone,  such  an  equity  can  be  made  to  sup- 
port this  assignment  against  subsequent  creditors.  But  it  was 
at  least  consideration  enough  to  prompt  DiUey  urgently,  to 
press  a  compliance,  when  the  fire  had  rendered  his  security 
precarious.  Thus  connected  with  the  other  proof,  it  is  consis- 
tent, and  fortifies  the  testimony  of  Evans,  that  the  assignment 
was  the  result  of  his  urgent  representations  of  this  fact,  and  not 
voluntary  on  the  part  of  Edwards.  All  the  parties  we^e  in 
30        V.9 
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Baltimore  at  the  lime^  the  creditors  as  well  as  DUleyy  urging 
the  assignment  of  this  policy.  Evans  was  ennployed  by  Dilleyy 
and  as  his  attorney  and  agent^  for  this  purpose  alone  had  several 
interviews  with  Edwards.  He  says  in  his  testimony,  \h^\,  Ed- 
wards at  first  refused,  and  that  he  made  various  evasive  excu- 
ses when  first  applied  to;  that  he  urged  the  matter  repeatedly, 
on  the  ground,  thsit  DiUey  was  the  security  for  the  stock  of 
goods  insured  by  the  policy,  and  that  the  policy  ought  to  stand 
as  his  indemnity,  in  lieu  of  the  goods;  that  be  finally  prevailed 
and  Edwards  agreed  to  execute  it. 

We  are  not  unmindful  that  the  statements  of  Evans,  in  re- 
gard to  the  declarations  of  Edwards,  and  the  conversations 
with  him^  are  objected  to,  as  declarations  between  themselvee^ 
of  the  parties  to  the  alleged  fraud,  or  rather  between  Edtcards 
on  the  one  hand;  and  Evans,  who  represented  DUley  on  the 
other.  So  far  as  these  declarations  are  the  mere  narrative  of  a 
past  occurrence,  it  roust  be  conceded,  that  they  cannot  be  re- 
ceived as  proof  of  the  existence  of  the  occuirence.  1  Qreenlf., 
sec.  110.  But  ^^as  far  as  they  are  concomitant  with  the  princi- 
pal act,"  they  are  part  of  the  resgesite,  that  explain  the  motives 
and  circumstances  surrounding  the  assignment.  As  agent  for 
DUley  be  applies  to  Edwards  for  an  assignment  of  this  policy, 
and  obtains  it. 

The  validity  and  legality  of  this  act,  is  the  very  issue  in  the 
cause  made  by  the  complainants.  It  is  assailed  upon  the 
ground,  that  Edwards,  at  the  time,  had  it  in  contemplation  to 
apply  for  tlie  benefit  of  the  insolvent  laws;  and  that  the  assign- 
ment on  his  part  was  voluntary.  And  supposing  the  com- 
plainants to  have  made  out  a  case  of  prima  fade  intent,  bow 
is  this  to  be  repelled  but  by  facts  and  declarations  accompanying 
the  act?  It  is  not  competent  and  proper  for  DiUey  to  show 
what  took  place  and  what  was  said  at  the  time,  as  part  of  the 
transaction  and  thus  bring  out  the  co-existing  influences  and 
motive  of  the  assignment?  How  is  this  motive  to  be  ascertained 
but  from  the  conduct  and  declarations  of  the  party  at  the  time 
of  the  act?  Evans,  although  here  presents  one  of  the  parties 
here,  has  no  interest  in  the  case  that  can  disqualify  him  as  a 
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witness;  and  his  testimony  as  here  restricted  being  admissible^ 
he  proves  that  the  assignment  was  only  executed  after  the  re- 
peated importunities  and  urgent  persuasions  of  himself,  as  the 
agent  of  Dilley;  and  in  this  aspect  of  the  case,  it  is  beyond 
the  reach  of  the  complainants  successfully  to  assail  it. 

It  is  said,  however,  that  these  conclusions  can  only  be  sus- 
tained by  invoking  the  answers  of  Barney  Dilley  and  £cf- 
irorcb,  the  insolvent;  and  that  their  declarations  are  not  evi- 
dence for  Joseph  Dilley,  That  is  to  say,  the  answer  of  one 
defendant  cannot  be  made  to  avail  as  evidence  in  favour  of 
another  defendant. 

But  why  should  the  answers  of  these  defendants  be  exclud- 
ed from  this  inquiry?  The  complainants  are  here  asking  from 
each  of  these  defendants,  on  oath,  evidence  as  regards  this  al- 
leged combination,  and  the  intention  of  Edwards  to  evade  the 
provisions  of  the  insolvent  laws;  and  they  claim  a  discovery 
from  each  and  all  of  them,  upon  the  interrc^atories  submitted  in 
their  bill.  They  charge  that  Edivards^  by  reason  of  the  fire, 
became  insolvent,  and  that  he  contemplated  to  apply  for  the 
benefit  of  the  insolvent  laws. 

He  answers  that  he  was  not  insolvent,  that  he  did  not  intend 
so  to  apply,  but  had  good  reason  to  expect  he  would  be  able  to 
prosecute  his  business,  when  he  made  the  assignment  in  ques- 
tion. Can  there  be  any  sound  reason  or  principle  why  they 
are  not  bound  to  take  this,  with  the  answers  of  the  other  defend- 
ants, as  responsive  to  their  bill ;  and  as  legal  evidence^  until  re 
butted?  It  is  true,  as  was  forcibly  urged  on  the  ground  of 
mutuality,  that  if  Edwards  had  answered  that  he  didy  at  the 
time  of  the  assignment,  intend  to  apply  for  the  benefit  of  the 
insolvent  laws,  Joseph  Dilley  is  not  to  be  precluded  or  bound 
by  that  answer.  Because  the  rule,  with  but  an  occasional 
exception,  (see  4  OUl,  380 J  is  well  established  and  of 
long  standing,  that  the  answer  of  one  co-defendant  is  not 
to  be  received  against  another.  And  why  not  ?  Because  if  the 
connplainant  wishes  to  establish  a  fact  by  the  evidence  of  one 
defendant,  or  repel  the  force  of  his  answer,  he  may  further  ex- 
amine him  as  a  witness  on  interrogatories  to  that  intent;  which 
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will  aiford  to  the  other  co-defendants^  an  opportunity  of  croas- 
examinatioo.  And  this  rule  is,  in  itself,  just  and  reasonable, 
as  it  insures  to  both  paities  the  privilege  of  examining  the  witness. 
It  would  appear  somewhat  singular,  that  if  the  rule  is  to  he 
considered  reciprocal,  that  it  should  now,  for  the  first  time,  be 
urged  in  this  court.  In  the  case  of  Sellman  and  Crcnrfordy 
vs,  Taylor,  6  O.^  J.,  323,  the  answer  of  Ford,  the  insol- 
vent, is  expressly  invoked  and  used  in  favor  of  a  co-defendant, 
without  any  objection  being  interposed;  and  we  may  fairly  in- 
fer from  tbe  cases  adduced  in  tbe  course  of  the  argument,  that 
it  has  been  the  practice  of  the  chancery  court,  hitherto  unchal- 
lenged. The  only  JSnfflisk  case  referred  to  of  Bennett  vs. 
Walker^  1  Dickens,  130,  where  the  answer  of  one  defendant 
was  read  in  evidence  to  support  the  plea  of  the  other  defendant, 
so  far  also  sustains  the  doctrine;  while  it  is  proper  to  note  at 
the  same  time,  that  the  defendant  in  that  case,  refers  to  the  an- 
swer of  his  co-defendant  in  support  of  his  plea,  and  thus  makes 
it  his  own. 

The  proposition  is  best  tested  by  the  sound  and  just  rule  of 
evidence,  that  neither  party  shall  be  charged  by  evidence, 
without  an  opportunity  to  examine  the  witness;  but  that  a 
party  who  cites  the  witness  and  examines  him,  shall  not  be  at 
liberty  to  reject  bis  testimony  afterwards.  Here  the  evidence 
offered  is  the  result  of  the  complainant's  own  examination. 
The  complainant  may  so  shape  bis  bill,  as  to  make  such  use 
of  the  defendant  as  he  pleases,  in  eliciting  his  evidence.  Inter- 
rogatories are  not  a  necessary  part  of  his  bill.  He  may  call  upon 
the  defendant  to  answer  generally,  the  matters  charged  in  his 
bill.  But  if  he  proceeds  by  interrogatories,  so  far  as  they  are 
responsive,  he  makes  the  answers  evidence.  If  the  defendant 
sets  up  new  matter  to  defeat  the  equity,  it  is  mere  pleading  and 
he  must  make  it  out  by  proof.  But  where  his  answer  is  re- 
sponsive and  he  denies  the  complainant's  averments,  it  is 
pleading  coupled  with  evidence.  And  when  a  complainant  as 
here,  seeks  a  discovery  and  requires  full  answers  to  interroga- 
tories from  all  the  defendants,  he  cannot  be  allowed  to  say, 
that  each  answer  is  not  evidence  against  him,  whatever  may  be 
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the  iDcidental  operation  of  the  evideoce  upon  the  other  defen- 
dants. The  only  two  American  cases  cited^  expressly  deter- 
mine,  that  it  is  evidence  in  favor  of  all  the  defendants.  In 
reference  to  the  rule,  it  is  said  in  MiUs  vs.  Gore,  20/A  Pick.,  34, 
that  '^0  admit  the  answer  of  one  defendant  to  be  evidence 
against  the  other,  where  a  cross-examination  could  not  be  ad- 
mitted, would  give  to  the  plaintiff  an  undue  advantage  against 
the  iDanifest  principles  of  impartial  justice.  The  plaintiff 
might  so  frame  his  bill  and  interrogatories,  as  to  elicit  evidence 
from  one  defendant  to  charge  another,  and  to  exclude  such 
matter  as  might  discharge  him.  But  where  the  answer  is  im- 
favourable  to  the  plaintiff,  and  consequently  operates  favorably 
for  co-defendants,  the  reason  of  the  rule  is  not  applicable." 
And  the  case  of  FHeld  vs.  Holland^  in  6  Cranchy  8,  is  fully  to 
the  same  purport:  that  the  answer  of  one  defendant,  respon- 
fflveto  the  bill,  is  evidence  against  the  plaintiff,  although  the 
answer  of  one  co-defendant  is  not  testimony  against  another. 

But  assuming  here  the  general  rules  upon  which  testimony 
is  either  received  or  rejected.  The  complainants  have  made 
Edwards  their  witness,  and  he  has  no  interest  in  the  contro- 
versy. 

For  if  his  intention  to  apply  was  expressly  admitted  by  him, 
or  if  he  conceded  that  the  assignment  was  voluntary,  yet  such 
admissions  could  only  vitiate  and  avoid  the  transfer,  but  would 
not  disturb  his  discharge  under  the  insolvent  laws.  But  were 
it  otherwise,  still  the  complainants  have  made  him  a  witness; 
and  if  his  denial  in  his  answer  is  received,  as  we  have  shown, 
it  must  be  received,  against  the  complainants,  to  contradict  the 
allegations  of  their  bill,  how  is  it  to  be  excluded,  because  there 
is  a  co-defendant,  in  whose  favour  the  answer  may  and  does 
operate,  as  here,  consequentially? 

Such  a  rule  would  give  to  a  complainant  an  advantage, 
which  it  is  conceived  can  be  warranted  by  no  just  and  fair 
principle  of  law  or  of  evidence. 

It  is  next  objected  against  the  validity  of  this  assignment,  that 
it  was  made  post  litem  motem,  and  must  be  subjected  to  all 
the  conditions  which  would  attach  to  it,  if  so  made  after  the 
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filing  of  complainants'  bill  of  con) plaint,  which  was  upon  the 
6th  of  April  1845.  The  testimony  of  Evans,  taken  literally, 
certainly  would  indicate  that  it  was  executed  after  that  date. 
But  connected  with  other  facts  and  circumstances  in  evidence, 
it  is  more  than  probable^  that  there  is  error  in  the  period  assign- 
ed by  him,  as  Edwards^  and  all  the  parties  are  proved  to  have 
been  in  Bcdtimore,  in  March  or  April,  soon  after  the  fire,  and 
not  in  the  latter  part  of  April  or  early  in  May,  as  stated  by  Mr. 
Evans.  The  inquiry  however  becomes  unimportant  in  view 
of  the  fact,  that  this  bill  was  afterwards  dismissed  by  the  com- 
plainants themselves.  But  in  addition  to  this,  it  is  manifest 
the  proceeding  was  never  known  to  Dilley  and  EdwardSj  un- 
till  late  in  June.  The  bill  alleging  these  defendants  to  be  resi- 
dents of  Allegany  county,  is  filed  on  the  equity  side  of  BaUi- 
more  county  court;  and  the  subpoenas  made  returnable  in  that 
court,  on  the  7th  of  April,  (two  days  after)  were  never  served. 
And  when  the  injunction  upon  the  Fire  Insttrance  Company y 
became  known  to  them  late  in  June,  (on  the  27th,)  they  volun- 
tarily appeared  to  the  suit.  There  is  nothing  in  the  evidence 
to  show  that  they  had  any  earlier  knowledge  of  these  proceed- 
ings on  the  part  of  the  complainants. 

TV  hatever  effect ,  therefore ,  if  any,  such  knowledge  might  have 
bad,  upon  a  subsequent  assignment  of  this  policy,  it  is  useless 
to  inquire,  as  the  testimony  is  conclusive,  that  at  least,  before 
the  last  mentioned  date,  the  assignment  had  been  executed. 

But  a  further  question  has  been  raised  here,  which  it  be- 
comes necessary  to  determine  in  disposing  of  the  case.  The 
supplemental  bill  filed  after  the  application  of  EdwardSy  for  the 
benefit  of  the  insolvent  laws,  charges  that  Joseph  Dilley y  in 
aid  of  the  fraud  intended  to  be  consumated  by  the  parties,  pro. 
cured  his  own  appointment  as  the  permanent  trustee  of  Ed- 
wardSy  under  said  application,  and  thus  indirectly  acquired  a 
right  to  the  possession  of  the  assets;  which  right  was  and  is  the 
subject  of  this  controversy  in  chancery;  while  at  the  same  time 
the  funds  are  not  considered  secure,  but  it  is  averred  will  be 
wasted  in  his  hands,  and  applied  to  his  own  use  and  benefit. 
And  ihe  bill  prays  that  Dilley  may  be  removed  from  the  ad- 
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ministration  of  the  trusty  and  another  trustee  be  appointed  in 
his  place,  and  thai  to  save  waste  and  misapplication  of  the  as- 
sets,  i\  receiver  Dfiay  be  appointed  by  the  courts  and  the  assign- 
ment in  question  be  declared  void. 

That  cases  may  occur  which  would  warrant  the  interposition 
of  a  court  of  equity,  to  prevent  the  abuse  of  a  trust  of  this 
character,  until  the  proper  and  appropriate  remedy  can  be  ap- 
plied;  must  be  readily  conceded.  The  allegation  in  this  bill, 
that  the  property  is  not  secure,  and  will  be  wasted  and  appUed 
by  the  trustee  to  his  own  use,  if  supported  by  evidence,  might 
furnish  such  a  case,  provided  the  mischief  were  irreparable  or 
the  consequences  of  such  a  character,  as  to  be  without  relief 
unless  in  equity. 

Where  a  trustee  in  two  characters  has  the  means  of  commit- 
ting fraud  as  trustee  and  purchaser  both,  a  court  of  equity  will 
interpose  and  not  compel  the  paity  to  wait  untill  the  mischief 
is  done.  Jeremy ^  395.  But  in  the  case  before  us,  it  is  the 
fair  and  legal  presumption,  that  the  bond  of  the  trustee  execu- 
ted before  the  proper /ori/m,  is  adequate  security  against  any 
such  anticipated  misfeasance,  and  is  besides  under  the  special 
control  of  that  tribunal.  In  \st  Sion/^s  Eq.  Jur.y  sec,  70,  it 
is  said:  ^^When  we  depart  from  matters  of  fraud,  accident,  mis- 
take and  account,  as  the  foundation  of  a  suit,  in  equity  it  is 
difficult  to  ascertain  the  boundary,  where  the  right  of  a  court 
of  equity  to  entertain  a  bill  for  relief,  as  consequent  upon  the 
jurisdiction  for  discovery,  begins  and  when  it  ends."  And  it 
may  be  safely  assumed,  that  where  there  is  any  adequate  reme- 
dy poioted  out  by  the  law,  courts  of  equity  will  not  interpose; 
more  especially,  where  the  party  sought  to  be  affected  by  the 
proceeding,  derives  his  powers  under  a  special  jurisdiction,  and 
is  made  responsible  to  that  jurisdiction  for  the  exercise  of  his 
trust.  Kennedy  vs.  FowteVy  8  G,  ^  J.,  348.  Nor  is  this  case 
supposed  by  counsel,  of  a  conflict  of  jurisdiction,  where  by  rea- 
son of  the  relief  prayed  against  the  alleged  fraudulent  assign- 
ment, the  jurisdiction  first  attached  in  equity.  The  parties 
have  instituted  no  adverse  proceedings  here,  or  in  any  other/o- 
rum.     To  have  done  so,  in  relation  to  the  same  subject  matter. 
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after  the  filing  of  the  bill  in  this  case,  might  have  given  some 
countenance  to  the  objection. 

But  the  parties  here  are  passive  and  Joseph  Dilley  is  through- 
out a  defendant.  His  appointment  as  trustee  is  a  legal  ioci- 
deut  and  consequence  of  the  apph'cation  of  Edwards^  for  the 
benefit  of  the  insolvent  laws;  and  against  him  in  that  character, 
the  complainants  have  filed  their  supplemental  bill.  But  can 
that  bill  draw  with  it  the  administration  of  this  trust  in  chancery, 
where  an  act  of  Assembly,  expressly  delegates  to  anotber/art/m 
the  appointment,  control  and  removal  of  the  trustee?  The  in- 
solvent laws  vest  the  whole  property  of  the  insolvent,  in  the 
trustee  appointed  by  the  court  for  the  benefit  of  all  the  creditors. 

If  there  be  any  conflict  of  rights  between  him  and  the  credi- 
tors, that  court  has  ample  powers  if  necessary  to  remove  him. 
At  the  same  it  i»  not  so  clear  to  us,  that  any  such  necessity  ex- 
ists, when  Allegany  county  court  has  full  authority  to  direct 
an  account  of  the  trust,  and  the  assets  of  the  estate,  to  be  stated 
before  them,  and  to  determine  the  respective  rights  of  the  par- 
ties under  this  assignment.  At  all  events  the  court  of  chancery 
has  no  jurisdiction  in  the  appointment  and  removal  of  trustees 
of  insolvent  debtors,  the  whole  subject  being  regulated  by  stat- 
utes and  resting  with  the  courts  of  law.  And  even  if  the  ap- 
pointment be  improper  or  injudicious,  the  right  to  remove  him 
by  a  court  of  equity ,  could  not  be  assumed  without  necessarily 
drawing  with  it,  the  whole  administration  of  the  insolvent's  assets. 
And  that  is  confided  exclusivel v  to  the  courts  of  law.  The  ob- 
jection  that  the  complainants  are  turned  over  to  another  and 
more  circuitous  remedy,  (if  it  be  so,)  can  have  no  weight  in 
determming  the  question.  The  proceeding  before  AUegeny 
county  court,  before  suggested,  has  been  open  to  them  in 
that  forum  from  the  day  of  his  appointment.  It  is  enough 
that  the  remedy  there  is  ample  and  adequate,  and  we  cannot 
regard  this  as  a  case  where  equity  having  possession  of  the 
general  subject  can  interpose  its  aid  by  disposing  of  the  whole 
matter,  and  thus  prevent  delay  or  multiplicity  of  suits.  Ken- 
nedy vs,  Fbwler,  8  G\  i^*  -^j  340. 

Finally,  it  is  urged  that  under  the  several  acts  of  Assembly 
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relating  to  insolvents,  Edwards  not  being  a  resident,  bad  no 
right  to  appi}'  in  Allegany  counly  court;  and  that  the  proceed- 
ings there  were  coram  nonjvdice,  and  therefore  Joseph  Dilley 
has  no  standing  in  court  as  trustee  of  Edwards,  the  appoint- 
ment, not  being  legal  or  by  a  court  of  competent  jurisdiction. 
His  resort  to  that  unauthorized /orz/m,  is  adduced  as  another 
fact  in  the  alleged  fraudulent  combination. 

There  is  testimony  in  the  case,  and  one  of  the  answers  also 
admits,  that  Edwards  was  a  resident  of  Kent  county.  Yet 
upon  the  face  of  the  insolvent's  papers  it  appears,  that  he  is 
styled  a  resident  of  Allegany  county,  and  throughout  the  pro- 
ceedings upon  his  application  he  is  so  treated-.  See  the  case  of 
Barney  vs,  Patterson,  6  //.  ^  J.,  182.  Are  we  at  liberty  to 
discard  this  record  and  resort  to  the  testimony  under  the  pre- 
sent proceeding,  and  upon  that,  pronounce  the  action  of  Allega- 
ny county  court  illegal  and  void?  On  the  contrary  the  law  pre- 
sumes this  authority  to  have  been  righifuUy  exercised.  More  es- 
pecially when  it  comes  incidentally  into  ttie  case  as  here,  it  can- 
not be  questioned.  If  any  principle  is  settled,  it  is,  that  the  au- 
thority of  a  court  of  competent  jurisdiction,  wlien  coming  inci- 
dentally in  question,  '^is  conclusive  of  the  matter  decided,  and 
cannot  be  impeached  on  the  ground  of  informality  in  the  pro- 
ceedings, or  mistake  or  error  in  the  matter  on  which  they  have 
adjudicated."  Raborg  vs.  Hammond,  2  H.  4*  G.,  50. 

On  the  subject  of  trusts,  administrations,  &c.,  when  the 
question  of  appointment  arises  incidentally  in  other  courts,  it  is 
not  competent  there  to  inquire,  whether  rightfully  appointed  or 
not.  And  it  becomes  then  unnecessary  here  to  decide  the  cor- 
relative question,  whether  a  party  could  or  could  not  apply  for 
the  benefit  of  the  insolvent  laws,  in  any  other  county,  than  the 
one  in  which  he  resides;  which  must  depend  upon  the  provis- 
ions and  the  true  construction  of  the  acts  themselves.  And 
upon  this  construction  the  occasion  is  not  now  presented  to  ex- 
press an  opinion.  In  every  view  of  the  case  therefore,  the 
decree  of  the  chancellor  must  be  affirmed. 

DECREC    AFFIRMED. 

31         v,9 
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Benjamin  Cushwa,  vs.  John  S.  Cushwa,  et  al.,  Les- 
see.— December  1850. 

The  docket  entries  in  an  ejecttncnt  suit,  showed  that  the  defendant,  the  ten- 
ant in  posscsFion,  appeared  at  the  imparlance  term,  and  took  defence  on 
warrant  under  the  plea  of  not  guilty,  on  which  issue  was  joined  ;  and  im- 
mediately thereupon,  without  any  new  declaration  against  the  defendant, 
followed  a  judgment,  "  That  plaintiff  recover  against  the  defendant  his 
term,  and  the  sum  of  $500,  his  damages  claimed  in  his  declaration.'*  Two 
terms  afterwards  the  plaintiff  applied  to  the  court  to  amend  these  entries, 
by  striking  out  the  wordF,  "plea  not  guilty,  and  defence  on  warrant,"  up. 
on  the  ground  that  they  were  interlined  by  the  clerk  aflcr  the  rendition 
of  the  judgment.  The  court  ordered  the  words  to  be  stricken  oat,  and  the 
judgment  to  stand  as  rendered  for  want  of  a  plea ;  thus  making  it  a  judg> 
ment  upon  nil  dicit.  Held,  that  this  judgment  was  erroneous  in  form  and 
substance,  both  as  it  originally  stood  on  the  docket,  and  as  corrected  by  the 
court. 

Admitting  the  absence  of  a  plea,  all  the  court  could  do,  was  to  adjudge  the 
title  to  the  plaintiff:  the  damages  must  be  ascertained  by  the  verdict  of  a 
jury. 

In  an  action  ef  ejectment  wheie  damages  are  laid  in  the  declaration,  the 
plaintiff,  before  he  can  have  a  judgment  upon  nil  dieit,  establishing  his  ti- 
tle, must  release  his  damages. 

The  judgment  upon  nil  dicitt  can  only  be  against  the  casual  ejector,  and  this 
judgment  being  against  the  tenant  in  possession,  is  for  this  reason  errone- 
ous. 

After  entering  into  the  consent  rule  in  ejectment,  the  plaintiff,  before  he  can 
enter  a  default,  must  serve  a  now  or  altered  declaration. 

Admitting  the  plea  and  issue  to  be  in,  the  judgment  cannot  stand,  because  it 
had  no  verdict  to  sustain  it. 

It  is  competent  for  this  court  to  correct  these  proceedings,  upon  an  appeal 
from  the  judgment  of  the  court  below,  ordering  the  clerk  to  strike  out  the 
entry  of  the  plea,  and  suffer  the  judgment  to  i>tand  "for  want  of  a  pleaJ* 
The  point  upon  which  the  judgment  is  objected  to,  is  distinctly  indicated 
by  the  rule  and  order  of  the  court. 

The  act  of  1835,  chap.  117,  does  not  apply  to  demurrers,  or  motions  in  arrest 
of  judgment,  because  these  objections  being  to  the  pleadings,  the  whole  re- 
cord is  before  this  court,  and  the  whole  is  examined  to  arrive  at  the  proper 
objections. 

Appeal  from  Washington  county  court. 

This  appeal  was  taken  by  the  sippellant^  (the  defendant  be- 
loW;)  from  a  judgment  of  the  county  couii;  (Marshall;  A. 
J.;)  in  an  ejectment  cose.    The  court  passed  an  ord«r  upon  ap- 
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plication  of  the  plaintiff,  directing  the  clerk  to  strike  out  the 
docket  entry  of  *'plea  of  not  guilty,  and  defence  on  warrant," 
and  to  suffer  the  judgment,  <^that  the  plaintiff  recover  against 
the  defendant  his  term,  and  the  sum  of  $500,  his  damages  laid 
in  his  declaration,"  which  had  been  previously  rendered  in 
the  cause,  '*to  stand  for  want  of  a  plea." 

The  pleadings  and  facts  of  the  case  are  stated  in  the  opinion 
of  this  court. 

The  cause  was  argued  before  Magruder,  Martin  and 
FmcK,  J. 

By  P.  A.  Schley  for  the  appellant,  and 
By  Price  for  the  appellee. 

Prick  J.,  delivered  the  opinion  of  this  court. 

This  case  is  before  us  upon  appeal  from  the  proceedings  of 
Washington  county  court  in  an  action  of  ejectment,  the 
record  of  which  shows: 

That  the  action  was  instituted  at  March  term,  1846,  by  the 
usual  proceedings  against  the  casual  ejector,  the  copy  of  which 
was  duly  served  upon  Benjamin  Cushwa  the  tenant  in  pos- 
session, who  at  the  same  term  appeared,  entered  into  the  con- 
sent rule,  and  the  case  was  continued  to  the  next  term  of  the 
court  (the  3d  Monday  of  November,)  with  leave  to  ascertain 
his  defence,  in  the  usual  form. 

At  the  imparlance  day,  Cushwa  appeared,  and  takes  defence 
on  warrant  under  the  plea  of  not  guilty,  upon  which  the  issue 
is  joined;  and  hereupon  judgment  follows,  'Uhat  the  plaintiff 
recover  against  said  Cushwa  his  term  aforesaid,  and  the  sum  of 
$500,  his  damages  laid  in  the  declaration." 

In  this  state  of  the  record,  at  the  second  term  of  the  court 
after  the  judgment,  the  plaintiff  applied  for  a  rule  upon  the 
defendant  to  show  cause  why  the  docket  entries  should  not  be 
corrected  by  striking  out  the  words  ^'plea  not  guilty,  and  defence 
on  warrant;"  thus  to  render  it  a  judgment  upon  nil  (licit, 
for  want  of  a  plea,  which  the  plaintiff  insists  was  the  true  state 
of  the  docket,  when  the  judgment  was  rendered  by  the  court. 
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A  number  of  affidavits  are  produced  and  filed  in  support  of 
the  rule^  to  show  that  the  plea  and  defence  in  the  case  wetB 
interhned  and  inserted  by  the  clerk  of  the  court  after  the  ren- 
dition of  the  judgment. 

On  the  other  hand,  evidence  entitled  to  equal  consideration 
is  adduced  in  denial,  which  if  it  were  in  any  view  material., 
might  render  it  difficult  to  determine  the  preponderance. 

The  fact  is  admitted  in  all  of  them,  that  the  plea  and  defence 
were,  at  one  stage  of  the  cause  tendered  orally,  and  at  another 
in  writing.  The  controversy  on  this  point,  has  only  regard  to 
time,  and  so  far  as  it  is  of  any  importance  iu  explanation  of  the 
action  of  the  court  below,  and  the  views  of  counsel,  ii  is  con- 
ceded by  all,  that  the  oral  proffer  of  the  plea  and  defence,  pre- 
ceded the  entry  of  the  judgment. 

It  is  but  justice  to  assume,  that  on  this  fact,  was  predicated 
the  action  of  the  court.  They  decided  that  the  defence  was 
not  taken  in  time,  and  that  the  defendant  was  restricted  to  the 
general  denial.  The  defendant  insisted  upon  his  whole  defence, 
and  the  court  as  for  want  of  a  plea,  directed  the  judgment  to 
be  entered  upon  the  nil  dicU. 

The  entry  or  interlineation  of  the  plea  was  pronounced  a 
misprision  of  the  clerk,  the  rule  made  absolute,  and  it  was  ad* 
judged  that  the  clerk  strike  out  the  entry  of  the  plea  of  not  guilty 
and  defence  on  warrant,  and  suffer  the  j  udgraent  to  stand  as  ren- 
dered for  want  of  a  plea. 

It  is  no  part  of  our  inquiry,  how  far  the  court  was  right  or 
otherwise  in  pronouncing  this  a  clerical  error,  and  as  such  di- 
recting it  to  be  erased.  Considering  it  unimportant  in  our  view 
of  the  case,  it  further  relieves  us  from  a  critical  examination  of 
the  affidavits.  We  concede  to  the  court  this  control  over  its 
own  records ;  and  assuming  the  propriety,  propose  to  inquire 
into  the  effect  of,  the  erasure.  It  is  then  made  to  present  the 
judgment  of  the  couit  upon  a  state  of  the  pleadings,  which  for 
manifest  error,  cannot  stand.  It  is  erroneous  both  in  form  and 
in  substance.  At  the  same  time  the  court  direct  the  juilgment 
to  be  entered  against  Cushway  they  undertake  to  assess  the  dama- 
ges to  tlie  extent  of  $500.     It  need  scarcely  be  said^  that  this 
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was  the  province  of  a  jury^  not  in  this,  but  more  properly  in  a 
separate  action  for  the  mesne  profits  predicated  upon  the  judg- 
ment in  favor  of  the  plaintiff.  The  damages  are  in  th6ir  na- 
ture uncertain,  and  must  be  established  by  testimony.  And 
admitting  the  absence  of  a  plea,  the  utmost  which  the  court 
could  do,  was  to  adjudge  the  legal  title  to  the  plaintiff.  The 
legal  judgment  can  only  be,  that  the  party  should  recover  his 
term,  certainly  no  more.  And  where  damages  are  laid  in  the 
declaration,  before  the  plaintiffcould  claim  a  judgment,  simply 
to  establish  his  title,  without  the  intervention  of  a  jury,  he 
would  be  required  to  release  the  damages,  to  make  the  judg- 
ment available  to  him  in  this  form.  In  this  particular,  the  law 
and  practice  of  the  State  is  uniform  See  Hair,  Ent,  116, 
117. 

And  this  is  not  the  only  error  in  this  proceeding.  This  one 
defect  in  the  judgment  naturally  suggests  another  equally 
apparent  on  the  ii\ce  of  the  record.  The  judgment  upon  nU 
dicit  could  only  be  against  the  casual  ejector.  Here  the  judg- 
ment is  against  Cushwa,  the  tenant  in  possession. 

The  record  recites,  that  Cushwa  comes  into  court  by  his  at- 
torneys; whereupon  it  is  ruled,  that  he  be  admitted  in  place  of 
the  casual  ejector,  that  he  immediately  receive  a  declaration 
and  plead  the  general  issue,  and  confess  lease,  entry  and  ouster; 
or  in  default  thereof,  that  judgment  be  entered  against  the  now 
defendant,  John  Doe,  the  casual  ejector.  The  court  in  their 
action,  determine,  that  the  default  exists  upon  nil  dicit;  and 
yet  the  judgment  expressly  records,  that  ihe  plaintiff  *^shall  re- 
cover his  term  against  the  said  Benjamin  Cushwa,^ ^  As  well 
might  it  be  entered  against  a  stranger  to  the  whole  proceeding. 

At  the  same  time,  it  can  scarcely  be  said  strictly,  that  there 
was  any  default,  where  "he  was  immediately  to  receive  a  new 
declaration,"  and  plead  thereto,  when  no  such  declaration  ap- 
pears by  the  record  to  have  been  tendered.  After  entering  into 
the  consent  rule  in  ejectment,  the  plaintiff,  before  he  can  enter 
a  default,  is  to  serve  a  new  or  altered  declaration .  Adams  on 
Ejectment,  241 ,  note  1 .  The  defendant  was  not  competent  to 
plead  to  a  declaration,  which  was  not  against  him,  but  against 
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the  casual  ejector.  In  point  of  fact,  therefore,  he  was  here  re- 
quired to  plead  without  a  declaration.  And  from  the  deposi- 
tions, it  would  appear,  that  when  he  offered  so  to  plead,  aod 
take  defence  on  warrant,  the  defence  was  ruled  out  by  the 
court  as  tarde,  while  the  record  informs  us  that  leave  had  beea 
given  until  the  3d  Monday  in  November,  to  ascertain  his  de- 
fence. And  at  the  same  time,  and  for  anything  to  the  contrary 
in  tlie  record,  on  the  same  day,  judgment  is  recorded  against 
him  for  want  of  a  plea. 

It  was  strongly  urged  in  argument,  that  the  proof  offered, 
did  not  warrant  the  court  in  cancelling  the  pleas.  We  have 
waived  the  inquiiy,  especially  as  a  denial  of  the  right  would 
place  the  judgment  in  no  better  position.  The  case  would 
then  be  left  at  issue,  and  the  judgment  would  stand  as  the  act 
of  the  court,  without  the  intervention  of  a  jury,  and  actual 
damages  awarded  without  a  verdict.  It  would  thus  present  a 
legal  contradiction  still  more  objectionable.  In  any  point  of 
view,  it  cannot  stand  a  legal  test  for  a  moment.  It  is  no  judg- 
ment upon  nil  dicit,  because  not  against  the  casual  ejector. 
It  is  no  judgment  upon  the  pleas  and  issue,  because  it  has  no 
verdict  to  sustain  it.  It  is  in  fact,  a  naked,  unsupported  judg- 
ment of  the  court,  against  Benjamin  Oushwa. 

The  question  now  is,  can  we  correct  these  proceedings? 
With  all  the  defects  apparent  upon  the  record  before  us,  lying 
upon  the  surface  of  the  case,  the  right  here  to  interpose,  is  de- 
nied by  the  appellee's  counsel,  because  it  is  said,  the  point  or 
question  upon  which  this  judgment  is  objected  to,  does  not  ap- 
pear to  have  been  raised  in  the  county  court,  as  the  act  of  1826, 
ch.  117,  prescribes. 

We  are  at  a  loss  to  conceive  how  the  point  could  be  more 
distinctly  stated,  than  the  prayer  and  the  rule  itself  indicates. 

*^  The  plaintiffs,  by  their  counsel,  pray,  upon  the  facts  and 
circumstances  stated  in  the  affidavits  herewith  filed,  which  are 
to  be  taken  and  received  as  part  hereof,  in  the  same  manner  as 
if  they  were  herein  repeated,  to  rule  the  defendant  to  show 
cause  why  the  plea  of  not  guilty  and  defence  on  warrant, 
should  not  be  struck  out,  &c,y  as  a  clerical  error."     And  the 
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affidavits^  moreover^  fully  state  the  grounds  and  reasons  in  sup- 
port of  the  prayer. 

We  have  hereupon  (he  judgment  of  the  court:  that  "having 
carefully  examined  the  evidence  filed,  and  heard  the  counsel 
for  the  parties,  they  order  and  adjudge  (hat  the  clerk  strike  out 
the  entry  of  the  plea  of  not  guilty;  and  defence  on  warrant; 
and  suffer  the  judgment  to  stand  as  rendered  for  want  of  a 
plea.'' 

And  thereupon,  the  defendant,  by  his  counsel,  prays  an  ap- 
peal from  the  judgment  aforesaid,  so  as  aforesaid  rendered. 

Here  then,  an  alleged  defect  in  the  original  judgment  is 
specifically  referred  to  in  the  rule  to  show  cause,  and  the  grounds 
and  reasons  of  the  prayer  are  further  set  forth  in  afiidavits,  all 
of  which  are  made  part  of  the  case  presented  to  the  court. 
And  it  was  said  in  argument,  and  may  therefore  be  assumed 
here  as  a  concessum  of  the  counsel  for  the  appellan(s,  that  if 
the  defendant  had  further  moved  the  court  to  strike  out  this 
judgment,  the  refusal  of  the  court  to  do  so,  would  then  have 
opened  the  grounds  upon  which  the  judgment  was  made  to 
rest,  and  presented  a  proper  case  for  appeal.     We  cannot  per- 
ceive how  this  would  more  distinctly  indicate  (he  point  in  issue, 
than  the  rule  itself  does,  and  the  order  of  the  court  directing 
the  judgment  to  stand;  with  the  express  reason  of  the  court 
assigned:  ^^  to  stand  for  want  of  a  plea,''    And,  indeed,  if  the 
motion  had  been  made  by  defendant's  counsel  as  suggested,  the 
appeal  would  still  be  properly  from  the  judgment  of  the  court, 
and  not  the  refusal  to  strike  out;  and  nothing  would  be  at(ain- 
ed  by  superadding  another  motion.     The  case  of  Washington 
vs.  Hodgskin,  in  12  G.  ^  /.,  at  p.  355,  will  serve  as  an  illustra- 
tion.    Upon  the  motion  of   the  plaintiff  there  pending,  for  a 
judgment  in  attachment,  the  court  permitted  the  garnishee  to 
appear  and  overruled  the  motion  for  a  judgment.     Upon  his 
motion,  the  court  quashed  the  attachment,  and  the  plaintiff 
moved  for  a  re-hearing,  and  that  the  judgment  be  struck  out, 
which   motion  the  court  also  overruled;    and    the  plaintiff 
prayed  an  appeal  from  the  judgment.     Upon  the  appeal  here, 
this  court  say:     "  It  was  properly  taken  from  the  judgment  of 
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the  court  below,  quashing  the  attachment,  and  not  from  the 
refusal  of  the  court  to  grant  a  re- hearing,  (fcc." 

It  has  been  heretofore  said  by  this  court,  in  the  case  of  the 
Charlottec  Hall  School  vs.  Greenwellj  4  G.  ^*  /.,  407.  in  ref- 
erence to  this  act  of  1825,  that  it  does  not  apply  to  demurrers 
or  motions  in  arrest  of  judgment.  And  the  reason  given  is, 
that  of  themselves  they  disclose  that  the  objection  is  to  the 
pleadings;  and  by  this  objection  ''the  whole  record  is  brought 
to  the  view  of  the  court."  No  particular  defect  in  the  plead- 
ings, no  particular  grounds  on  which  the  verdict  is  impeached, 
are  presented  in  such  case,  but  the  court  examine  the  whole 
of  the  pleadings  and  issues,  to  arrive  at  the  pro[)er  objection. 

Wiih  how  much  more  reason  is  it  the  duty  of  the  court  here 
to  entertain  this  appeal  ?  The  application  to  strike  out  the  pleas 
directs  the  attention  of  the  court  below  to  the  defect  in  the  judg- 
ment. They  were  called  upon  to  correct  an  alleged  clerical 
error,  which  stultified  the  judgment  given  by  the  court.  The 
entries  clearly  showed  a  judgment  rendered  by  default,  when 
there  were  issues  in  the  cause  for  a  jury.  Does  this  ^'appearto 
have  been  a  point  presented  to  the  county  court,  and  upon  which 
that  court  rendered  judgment,"  in  the  language  of  the  act? 
We  have  the  answer  in  their  action  upon  the  rule.  For  they 
direct  the  pleas  to  be  erased,  and  order  the  judgment  to  stand 
^^far  want  of  aplea;^^  thus  determining  that  this  judgment  on 
nil  (licit  was  properly  rendered  against  Cushwa.  Is  it  not 
manifest^  leaving  out  of  view  even  the  aliidavits  which  support 
the  case,  that  they  had  before  them  the  precise  point  now  un- 
der review,  that  is,  the  validity  and  legality  of  this  judgment? 
It  was  shown  to  them  that  the  slate  of  the  pleadings  would  not 
support  the  judgment  as  disclosed  by  the  record.  To  enable 
it  'Uo  stand,"  the  pleas  must  be  removed;  and  by  directing  the 
clerk  to  erase  them,  they  change  the  whole  legal  form  and  ef- 
fect of  the  judgment,  and  the  entire  character  of  the  record. 
All  this  is  the  result  of  the  order  of  the  court,  determining  upon 
the  effect  of  these  pleasy  and  the  relation  in  which  they  stand 
to  the  whole,  as  constituting  a  legal  record  of  a  judgment.  To 
this  result  they  arrive,  in  entertaining  the  precise  objection  pre- 
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sented  to  them  by  the  application  of  the  plaintifTs  counsel;  cor- 
recting the  record  in  the  veiy  particular  and  point  presented  to 
(hem.  The  question  was  whether  these  pleas  were  rightfully 
in  the  entries  or  not;  and  the  interposition  of  the  court  changing 
the  form  of  the  judgment,  indicates  the  point  distinctly  before 
(hem,  and  determined  by  them;  and  affords  to  this  court  the 
right  and  the  means  to  review  their  proceedings,  and  to  pro- 
nounce this  judgment  of  the  county  court  in  any  and  every 
view  defective  and  unsupported  by  the  pleadings. 

JUDGMENT  REVERSED  AKD   PROCEDENDO. 


Christopber  RoD£MBR,r^,  Christian  E.  Detmold,  Gar- 
nishee OF  Clement  Redler,  et.  al. — Dec.  1860. 

The  Sod  aection  of  the  act  of  1825,  ch.  114,  gives  no  authority  to  clerks  of 
county  courts,  to  issue  attachments  on  judgments  of  justices  of  the  peace, 
unless  the  plaintiff  produces  the  original  judgment  or  a  copy  thereof  un- 
der the  hand  and  seal  of  the  justice  who  rendered  the  same. 

Appeal  frotn  Allegany  county  court. 

This  was  an  attachnieni  issued  by  the  clerk  of  Allegany 
county  court,  at  the  instance  of  the  appellant  (the  plaintiff  be- 
low) upon  the  transcript  of  ajudgment  of  a  justice  of  the  peace, 
taken  from  the  justice's  docket  filed  in  the  clerk's  office  of  said 
county. 

The  garnishee  appeared  and  moved  the  court  to  quash  the  at- 
tachment because  it  was  issued  by  the  clerk,  without  tlte  origi- 
nal judgment  or  a  copy  thereof  under  the  hand  and  seal  of  the 
justice  who  rendered  the  same,  being  produced  to  him  by  the 
plaintiff'.  The  plaintiff  then  asked  the  court  to  amend  the  at- 
tachment so  as  to  show  tiiat  he  produced  the  original  judgment, 
which  he  avers  was  done  by  him.  This  amendment  was  re- 
32        V.9 
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sisted  by  the  defendant.  1st.  Because  the  court  has  no  power 
to  make  such  aheration  in  the  writ.  2nd.  Because  the  affida- 
vit of  the  plaintiff*,  to  his  petition,  was  not  sufficient  to  authorise 
the  aheration  asked  for.  3d.  Because  it  is  not  an  amend- 
ment of  the  process  or  proceedings  in  said  cause,  as  respects  any 
defect  or  imperfection  therein.  And  4th.  Because  the  altera- 
tion would  substitute  a  fact  which  did  not  exist  when  the  at- 
tachment issued.  The  last  objection  was  supported  by  affida- 
vits of  the  clerk  and  deputy  clerk;  and  the  court  overruled  the 
motion  to  amend  and  quashed  the  attachment.  From  this 
judgment  the  plaintiff  appealed. 

The  cause  was  argued  before  Spence^  Magruder,  and 
Prick,  J. 

By  M.  T.  EviiNS  for  the  appellant,  and 
By  Geo.  A.  Pearre,  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

There  is  no  error  in  the  judgment  of  the  court  below  in  this 
cause. 

The  act  of  1825,  ch.  114,  sec.  2,  confers  no  authority  or 
power  upon  the  clerks  of  the  county  courts,  to  issue  writs  of 
attachments  upon  the  application  of  the  plaintiff  or  plaintiffs, 
in  any  judgment  rendered  by  a  justice  of  the  peace,  unless  they 
produce  the  original  judgment,  or  a  copy  thereof,  under  the 
band  and  seal  of  the  justice  who  rendered  the  same. 

The  production  of  the  original  judgment,  or  a  copy  under 
seal,  in  such  cases,  is  indispensable  to  give  the  court  jurisdiction 
of  the  subject. 

judgment  affirmed. 
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William  M.  Marshall,  vs.  John  Ha?jey. — December  1861 . 

Evidence  of  what  a  witness  said  ander  oath  in  a  former  trial,  is  admissible  in 
a  sahsaqoent  suit,  between  the  same  parlies  when  the  witness  is  dead,  or 
out  of  the  jurisdiction  of  the  court,  or  cannot  be  foand  aAer  diligent  search, 
or  is  insane,  or  sick,  or  unable  to  testify,  or  is  kept  away  by  the  adverse  party 
after  summons. 

In  an  action  of  covenant,  where  the  plaintiff  In  his  declaration  assigns  par- 
tienlar  breaches,  the  defendant  cannot  plead  general  performance,  he  must 
meet  the  allegations  of  the  particular  breaches. 

Where  an  objection  is  taken  to  the  admissibility  of  evidence  generally,  tliis 
coart  is  not  prevented  by  the  act  of  1835,  ch.  117,  from  examining  the 
pleadings,  because  the  admissibility  of  the  evidence  is  entirely  dependent 
upon  them. 

Evidence  of  the  contents  of  receipts,  given  at  the  land  oflSce,  to  parties  who 
take  up  lands,  is  not  admissible,  though  the  witness  proved  that  it  was  the 
custom  of  said  office,  to  require  such  receipts  lo  be  delivered  up,  when  pat- 
ents  are  issued. 

The  non. product  ion  of  written  instruments,  must  bo  accounted  for,  before 
evidence  of  thoir  contents  can  be  given. 

The  acceptance  of  a  deed  by  the  covenantee,  in  discharge  of  a  covenant  to 
convoy,  will,  in  the  absence  of  mistake,  misrepresentation,  or  fraud,  dis- 
charge the  covenantor,  though  the  land  conveyed  be  not  the  identical  land 
mentioned  in  the  covenant. 

The  conveyance  by  the  covenantee,  of  the  same  land  to  a  third  party,  is,  in 
the  absence  of  evidence,  of  mistake,  misrepresentation,  or  fraud,  evidence 
of  his  acceptance  of  the  deed  conveying  this  land  to  him  from  the  cove- 
nantor, under  the  covenant. 

A  party  agreed  to  convey  certain  lands,  in  part  payment  for  the  purchase 
money  of  other  lands;  in  an  action  for  the  broach  of  this  agreement. 
HcLD :  That  the  time  at  which  the  breach  occurred,  was  the  period  at 
which  the  value  of  the  lands  should  be  estimated,  in  assessing  damages. 

Appeal  from  Washington  county  court. 

This  was  an  action  of  covenant  brought  by  the  appellee 
against  the  appellant ,  upon  the  agreement  referred  to  and  set 
oat  in  (he  opinion  of  this  court. 

The  declaration  after  averring  performance  of  the  agreement 
on  the  part  of  the  plaintiff,  charges  three  breaches  by  defen- 
dant. Ist.  That  he  had  refused  to  give  possession  or  convey 
the  Missouri  lands  lo  plaintiffs.  2nd.  That  he  had  conveyed 
two  hundred  acres,  part  of  said  lands^  to  one  Samuel  Zellersj 
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in  breach  of  the  contract;  and  3rd.  That  he  had  refused  to  pay 
the  $5300  for  the  Allegany  lands,  according  to  the  terras  of 
the  agreement.  The  rest  of  the  pleadings  are  staled  in  ihc 
opinion. 

At  the  first  trial,  the  jury  rendered  a  verdict  for  the  plaintiff, 
and  assessed  the  damages  at  $2250;  the  court,  (Martin,  C.  J., 
and  Weisel,  A.  J.,)  granted  a  new  trial,  because  the  damages 
were  excessive.  The  new  trial  was  then  had  under  tlie  same 
state  of  the  pleadings^  and  various  exceptions  were  taken  by 
the  defendant. 

1st  Exception.  The  plaintiff  after  offering  in  evidence 
the  agreement,  and  admitting  the  mouej  payments  by  the  de- 
fendant, offered  a  deed  of  the  Allegany  lands,  which  was  ad- 
mitted to  have  been  accepted  by  defendant  as  a  performance 
of  the  plaintiff's  covenant  to  convey ,  and  rested  his  case.  The 
defendant  then  offered  two  deeds,  one  executed  by  defendant 
and  wife,  14th  of  September,  IS44,  conveying  certain  lands  in 
Missouri  to  Haney,  the  plaintiff;  the  other  executed  by  Haney 
and  wife^  dated  12th  of  March,  1845,  conveying  the  same 
lands  to  one  Chaney.  The  handwritings  of  the  several  gran- 
tors being  proved,  the  defendant  then  offered  the  notice  to  pro- 
duce these  deeds  which  had  been  duly  served  upon  plaintiff's 
counsel,  and  then  proved  by  /.  Z>.  Romany  Esq.y  that  these 
deeds  were  produced  in  court  at  the  former  trial  by  Mr.  Spen- 
cer, the  plaintiff's  then  counsel.  The  plaintiff  then  offered  to 
prove  by  said  Roman  the  facts  stated  in  the  opinion  of  this 
court  on  this  exception,  and  to  the  overruling  of  bis  objection 
to  the  admissibility  of  this  evidence^  the  defendant  excepted. 

2nd  Exception.  The  defendant  offered  certain  patents, 
(some  original,  and  duly  authenticated  copies  of  others,)  from 
the  government  to  Rench  and  Zellers  for  certain  lands  in 
Missouri,  and  certain  agreements  between  Rench  and  Zellers 
and  MarshaUy  for  a  sale  of  these  lands  to  the  latter.  To  this  evi- 
dence, the  plaintiff  objected,  ui^ging  that  the  patents  and  con- 
veyances should  be  produced ,  or  their  absence  accounted  for 
before  any  subordinate  evidence  could  be  received:  that  said 
papers  were  not  referred  to  in  the  agreement  sued  on,  and  it 
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did  not  appear  that  Haney  had  any  knowledge  of  their  exis- 
tence. The  court  sustained  this  objection,  and  defendant  ex- 
cepted. 

3rd  Exceptiox.  The  defendant  then,  in  connection  with 
the  above  agreements,  offered  to  prove  by  ZeUers  that  witness 
was  authorised  by  Rench,  as  his  agent,  to  sell,  and  did, 
as  agent,  sell  to  Marshall  (lie  lands  patented  to  Renchy 
together  with  those  patented  to  himself.  By  Judge  Weisely 
that  said  agreements  are  in  his  handwriting,  and  prepared  by 
hinn  at  the  request  of  the  parties  thereto,  and  have  remained 
in  his  possession  to  the  present  day.  The  court  sustained  the 
plaintiff's  objection  to  this  evidence,  and  defendant  excepted. 

4th  Exception.  The  defendant  then,  for  the  purpose  of 
showing  sale  of  the  lands  from  Rench  and  ZeUers  to  Marshall^ 
offered  to  prove  by  ZeUers  that  when  witness  called  on  Judge 
Weisel  to  prepare  said  agreements,  he  had  duplicate  receipts 
from  the  land  office  at  Palmyra^  Missouri^  obtained  by  him 
and  J26ncA,  at  the  time  said  lands  were  taken  up  by  them, 
which  receipts  he  delivered  to  said  Weisel,  By  Judge  Weisel^ 
that  be  copied  the  description  of  said  lands  in  said  agreements,  . 
from  these  receipts,  and  then  delivered  the  same  to  Marshall^ 
And  by  ZeUerSj  that  it  was  the  custom  of  the  general  land 
office  to  require  the  receipts  to  be  delivered  up  when  patents 
are  obtained  for  the  lands.  The  plaintiff  objected  to  this  evi- 
dence of  their  contents,  because  the  receipts  themselves  were 
not  produced,  which  objection  the  court  sustained,  and  defen- 
dant excepted. 

6th  Exception.  The  defendant  then  prayed  the  court  to 
instruct  the  jury,  that  the  acceptance  by  Haney  of  the  deed 
from  MarshaUy  for  the  320  acres  of  Missouri  lands,  mentioned 
in  the  articles  of  agreement  on  which  suit  is  brought,  was  prima 
facie  a  full  performance  of  MarshalVs  covenant  to  convey, 
which  by  such  acceptance  became  discharged,  and  the  execu- 
tion by  Haney y  of  a  deed  for  the  same  lands  to  Chaneyy  is  an 
admission  of  his  acceptance  of  the  deed  from  Marshall^  and 
the  plaintiff  is  not  entitled  to  recover.  But  the  court  rejected 
this  prayer,  upon  the  ground  that  there  was  no  evidence  from 
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which  the  jury  could  find;  that  the  land  mentioned  in  the  deed 
from  Marshall  to  Haney,  was  the  land  mentioned  in  the  ar- 
ticles of  agreement  in  suit.     Defendant  excepted. 

6th  Exception.  The  plaintiff  then  offered  the  agreement 
sued  on  as  evidence,  though  not  conclusive^of  the  damages  he 
is  entitled  to  recover  upon  the  issues  joined.  The  defendant 
objected  because  the  agreement  does  not  speak  of  the  value  of 
the  Missouri  lands,  at  the  time  of  the  breach,  and  such  valua- 
tion was  not  intended  by  the  parties  as  stipulated  damages  in 
the  event  of  a  breach.  But  the  court  overruled  the  objection, 
and  permitted  the  agreement  to  be  offered  under  both  breaches, 
being  of  opinion,  that  it  was  an  element  of  proof  upon  the  first 
breach  to  show  in  connection  with  other  facts  the  value  of  the 
land  in  1S44,  and  on  the  second,  as  evidence  from  which  the 
jury  may  find  that  $2100  of  the  purchase  money  was  due. 
Defendant  excepted. 

7th  Exception.  Defendant  then  offered  a  deed  from  Zel* 
lers  to  MarshaUi  dated  lOih  of  September  1842,  conveying 
320  acres  of  land  in  Clarke  county,  Missouri,  and  proved  by 
ZeUers  that  this  was  for  the  320  acres  taken  up  and  patented 
by  witness  as  aforesaid,  and  prayed  the  court  to  instruct  the  jury 
that  in  estimating  damages,  they  must  deduct  the  value  of  the 
120  acres  of  land  conveyed  from  Marshall  io  Honey,  being 
a  part  of  the  land ,  which  defendant  was  under  covenant  to 
convey  to  the  plaintiff.  But  the  court  rejected  the  prayer  as 
tendered,  and  added  the  qualification  that  the  jury  must  find 
that  when  Chaney  accepted  said  deed  he  had  knowledge  that 
it  contained  only  120  acres  of  the  land  covered  by  the  agree- 
ment sued  on  in  this  case.  Defendant  excepted  to  this  qualifi- 
cation. 

8rH  Exception.  Defendant  for  the  purpose  of  reducing  the 
damages  on  both  breaches,  offered  to  prove  by  ZeUers,  tliat  in 
1846,  the  Missouri  land  referred  to  would  not  have  sold  for 
$1.25  per  acre.  The  court  rejected  this  evidence  upon  the 
second  breach,  but  admitted  it  on  the  first.  Defendant  excep- 
ted. 

9th  Exception.  This  exception  was  taken  by  defendant 
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to  the  court's  refusal  to  grant  his  prayer,  that  Haney^s  execu- 
tion of  ihe  deed  to  Chaney,  is  an  admission  that  he  accepted 
the  deed  conveying  the  same  land  to  him  by  Mwshally  and 
he  is  estopped  from  denying  that  he  knew  and  understood  what 
fractions  of  sections  were  conveyed  by  said  deed  of  Marshall 
to  him. 

IOth  Exception.  The  defendant  prayed  the  court  to  in- 
struct the  jury  that  the  plaintiff  is  not  entitled  to  recover  under 
the  2nd  breach^  interest  on  the  $2100^  for  a  date  prior  to  the 
Ist  of  April  I84I9  which  the  court  rejected  and  instructed  the 
jury,  that  they  might  in  their  discretion  allow  interest  from  the 
1st  of  April  1842.  Defendant  excepted^  and  the  verdict  and 
judgment  being  against  him^  he  appealed  to  this  court. 

The  cause  was  argued  before  Sp£Nce>  Magruder  and 
Frick,  J. 

By  Price  and  Roman  for  the  appellant^  and 
By  J.  Spencer^  for  the  appellee. 

Spence^  J.^  delivered  the  opinion  of  this  court. 

This  action  was  brought  by  Haney  against  MarsliaUy  for 
an  alleged  breacii  of  an  agreement,  entered  into  between  them^ 
on  the  23rd  day  of  December,  1842.  By  this  agreement^  jffa- 
ney^  on  his  part^  agreed  to  bargain  and  sell  to  Marshall^  in  fee- 
sitnple,  one  hundred  and  twenty-five  acres  of  land  in  W(zsh' 
ington  county^  Maryland^  and  Marshall  agreed  to  pay  for  said 
land^  five  thousand^  three  hundred  dollars,  to  be  paid  in  the 
manner  therein  stated^  ^'that  is  to  say,  Marshall  agrees  and 
binds  himself  to  convey  to  said  Haney y  his  heirs  and  as- 
signs^ in  fee-simple,  by  a  good  and  sufficient  deed  of  bargain 
and  sale,  clear  of  all  incumbrances,  three  hundred  and  twenty 
acres  of  land,  situate,  lying  and  being  in  Clark  county,  and 
State  of  Missouri^  being  the  same  land  which  was  purchased 
from  the  government  by  a  certain  Samuel  ZeUers  and  John  A . 
Renchy  and  by  the  said  Rench  and  ZeUers  sold  to  said  Mcar- 
shall;  the  said  three  hundred  and  twenty  acres  of  land  in  Mis- 
Mouriy  is  valued  at  twenty-one  buisdred  dollars,  and  the  said 
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Haney  agrees  (o  receive  s:\id  three  hundred  and  twenty  acres 
of  Missouri  land^  in  part  payment  of  the  said  one  hundred  and 
twenty-five  acres  of  land,  al  the  price  of  iwenty-one  hundred 
dollars;"  and  Marshall^  on  his  part  agreed  to  pay  Haney  the 
balance  of  the  five  thousand^  three  hundred  dollars^  as  fol- 
lows: the  sum  of  fifteen  hundred  dollars,  on  the  first  day  of 
April  1842;  the  sum  of  eight  hundred  and  fifty  dollars,  on  tlie 
first  day  of  April  1843;  and  the  sum  of  eight  hundred  and  fifty 
dollars,  on  the  first  day  of  April  1844.  It  was  fuither  stipula- 
ted, between  the  paities,  that  upon  the  payment  of  the  whole 
of  the  above  purchase  money  y  Haney  was  to  convey  the  one  hun- 
dred and  twenty-five  acres  of  land  to  Marshall,  and  MarshdL 
c^reed  to  convey  the  said  three  hundred  and  twenty  acres  of 
Missouri  land;  at  the  same  time  he,  the  said  Marshally  receiv- 
ed the  deed  from  Haney,  for  the  one  hundred  and  twenty-five 
acres  of  land  as  aforesaid. 

The  plaintiff,  in  his  declaration,  assigned  three  distinct 
breaches  of  this  covenant;  to  which  declaration,  the  defendant 
pleaded  general  performance,  which  plea  concludes  vith  a 
verification,  &c.,  and  in  this  state  of  the  pleadings  a  jury 
was  sworn  to  try  the  issue. 

We  take  occasion  here  to  say,  that  the  pleadings  in  this  cause, 
have  given  us  more  embarrassment,  and  investigation  to  dispose 
of  them^  than  all  the  legal  propositions  would  have  done,  un- 
der the  usual,  and  proper  form  of  pleading. 

At  the  trial  of  this  cause  the  defendant  proved  by  J.  D. 
Romany  Esq.,  ^^  that  certain  deeds  were  produced  in  court, 
at  the  last  teim,  by  Mr.  Spencer,  the  plaintiflf's  counsel, 
during  the  former  trial  of  this  case.  And  the  plaintifif  then 
offered  to  prove  by  said  witness,  that  during  the  said  former 
trial,  and  sometime  after  the  said  deeds  were  offered  in  evi- 
dence, and  after  the  intervention  of  other  proceedings,  the  said 
Spencer  was  sworn  in  behalf  of  the  plaintiff  in  the  cause, 
and  testified,  that  he  had  found  said  deeds  among  the  papers 
of  D.  G.  Yost,  deceased,  after  the  death  of  said  Yost,  when 
looking  for  the  agreement,  upon  which  this  suit  was  brought.'' 
To  which  evidence  of  ./.  D.  Roman  thus  offered  by  the 
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plaintiff^  the  defendant  by  his  counsel  objected,  but  the 
court  overruled  the  objection,  and  admitted  the  evidence  to 
go  (o  the  jury,  and  the  defendant  excepted. 

We  think  the  court  erred  in  overruling  the  defendant's  ob- 
jection and  allowing  this  evidence  to  the  jury,  and  shall  disprove 
of  this  exception  by  a  single  reference  to  Greenkaf^s  work  on 
evidence,  vol.  1,  sec.  163,  where  he  says,  <Mhe  chief  reasons  for 
the  exclusion  of  hearsay  evidence,  are  the  want  of  the  sanction 
of  an  oath ,  and  of  any  opportunity  to  cross-examine  the  witness. 
But,  where  the  testimony  was  given  under  oath,  in  a  judicial 
proceeding  in  which  the  adverse  litigant  was  a  party,  and 
where  he  had  the  power  to  cross-examine,  and  was  legally 
called  upon  so  to  do,  the  great  and  ordinary  test  of  truth,  be- 
ing no  longer  wanting,  the  testimony  so  given  is  admitted,  after 
the  decease  of  the  witness  in  any  subsequent  suit  between  the 
same  parties.  It  is  also  received,  if  the  witness  though  not 
dead,  is  out  of  the  jurisdiction,  or  cannot  be  found  after  dili- 
gent search,  or  is  insane,  or  sick,  or  unable  to  testify,  or  has  been 
summoned,  but  appears  to  have  been  kept  away  by  the  adverse 
party."  If  Mr.  i^C7*c€rthe  witness,  was  in  court  the  plaintiff 
if  he  wished  his  testimony  to  go  to  the  jury,  should  have  had 
him  sworn  and  examined. 

In  the  further  progress  of  the  trial,  the  defendant  proposed 
to  offer  in  evidence  to  the  jury  certain  patents  and  agreements 
between  Wm.  M.  Marshall  and  Samuel  Zellers  and  Samuel 
Zellers  and  John  A.  Rench,  to  the  admissibility  of  which 
patents  and  agreements  the  plaintiff  by  his  counsel  objected 
and  the  court  sustained  the  objection.  The  question  of  the 
admissibility  of  this  evidence  could  only  be  determined  by  as- 
certaining the  fact,  whether  they  were  competent  and  admissi- 
ble to  prove  the  issue.  The  patents  were  not  inadmissible  for 
ihe  reason  assigned  in  the  objection  made  to  them  by  the  plain- 
litpQ  counsel.  Several  of  them  were  original  patents,  and  the 
others  were  copies  properly  authenticated  by  the  proper  officer. 
FiK/etheactof  Assembly,  1785,  ch.  46,  sec.  7;  and  6  Peters, 
233.  The  agreements  offered  with  the  patents,  seem  to  have  been 
the  originals,  and  therefore  were  not  obnoxious  to  this  objection. 

33        V.9 
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But  if  these  instruments  were  not  inadmissible  for  the  reasons 
assigned  by  the  plaintiSs^  were  they  so  for  any  reason?  We 
think  they  were  not  admissible.  We  have  before  said  this 
question  must  be  determined  by  ascertaining  whether  the  evi- 
dence was  competent  and  pertinent  to  prove  the  issue. 

Grcciileaf  in  his  work  ©n  evidence  vol.  \,sec,  51  says. 
**The  pleadings  at  common  hiw,  are  composed  of  the  written 
allegations  of  the  paities,  terniinating  in  a  single  propositioa 
distinctly  affirmed  on  one  side,  and  denied  on  the  other^  and 
called  the  issue."  And  it  is  an  established  rule,  which  we  state 
as  the  first  rule  governing  in  the  production  of  evidence, 
that  the  evidence  offered  must  correspond  with  the  allegations^ 
and  be  confined  to  the  point  in  issue."  In  order  then,  to  de- 
termine the  competency  and  admissibility  of  these  patents  and 
agreements^  we  must  ascertain  whether  there  be  any  issue  in 
this  case,  and  if  there  be,  what  that  issue  is.  We  have  before 
stated  that  the  plaintiff  had  assigned  three  special  breaches  of 
the  defendant's  covenant,  to  which  declaration,  the  defendant 
pleaded  general  performance  with  a  verification,  &c. 

This  cannot  be  done.  The  defendant  was  bound  to  meet 
the  allegation  of  the  particular  breaches.  Issue  cannot  be  taken, 
on  a  general  plea  of  performance,  and  the  plaintiff,  if  driven 
to  reply,  would  be  obliged  to  repeat  his  declamtion. 

''  An  issue  is  a  single,  certain,  and  material  point,  arising  out 
of  the  pleadings  of  the  parties  and  generally  should  be  made 
up  of  an  affirmative  and  negative."  The  breaches  assigned  in 
this  declaration  are  special,  the  plea  is  one  of  general  perform- 
ance.    5th  Pclers,  149,  Simonion  vs.  Winter  and  Bowman. 

There  being  no  issue  joined  in  this  case,  the  conclusion  is 
irresistible,  that  evidence  could  not  be  competent  and  admissi- 
ble to  go  to  the  jury,  to  prove  that  which  was  not  framed  by 
the  pleadings. 

Nor  is  this  court  concluded  by  the  act  of  1825,  ch.  117, 
from  the  consideration  of  this  question.  In  the  case  of  Lecp- 
ardy  vs.  The  Chcs.  4*  Ohio  Canal  Company  y  1  Gill,  228,  when 
reasoning  upon  the  operation  and  effect  of  this  act,  the  learned 
judge  says  '^  where  an  objection  is  made  to  the  admissibility 
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of  evidence  offered  generally  in  a  trial  before  a  jury,  then  the 
aUention  of  ihe  court  is  necessarily  called  to  the  pleadings  in 
the  cause;  the  admissibility  of  the  evidence  being  entirely  de- 
pendent on  them,  the  court  cannot  judge  of  its  pertinence  or 
materiality,  but  by  their  inspection  "  and  he  assimilates  an  ob- 
jection to  evidence  in  this  particular  to  a  demurrer  or  motion 
in  arrest  of  judgment.  We  think,  therefore,  the  court  did  not  err 
by  rejecting  this  evidence. 

The  court  did  not  err  in  rejecting  the  evidence  of  ZeUers  in 
the  third  bill  of  exceptions.  Parol  evidence  was  not  competent 
to  prove  the  agency  and  sale  of  land.  If  an  issue  had  been 
joined  on  the  second  breach  assigned  in  the  plaintiff's  declara- 
tion^ we  incline  to  the  opinion  that  judge  WeiseVs  evidence 
would  have  been  admissible,  but  under  the  pleadings  in  the 
cause  the  court  properly  rejected  it. 

The  court  committed  no  error  by  rejecting  the  evidence  of 
the  contents  of  the  receipts  mentioned  in  the  fourth  exception. 
The  non- production  of  a  written  instrument,  must  be  ac- 
counted for  before  evidence  of  its  contents  can  be  given.  It 
is  true,  in  this  case,  that  Zdlers  testified  to  the  custom  of  the 
land  office,  requiring  receipts  to  be  given  up,  but  there  was 
no  evidence  that  these  receipts  had  been  surrendered  up  at  the 
land  office.  And  again,  this  evidence  was  properly  rejected,  be- 
cause it  was  not  pertinent  and  competent  to  any  issue  in  the  cause. 

If  issue  had  been  joined  on  the  second  breach  assigned  in 
the  plaintiff's  declaration,  we  think  the  court  should  not  have 
rejected  the  defendant's  prayer  in  the  fifth  exception.  A  deed  ' 
had  been  executed  by  Marskall  to  Haney y  for  lands  in  Clarke 
county,  Missouri^  and  if  the  lands  conveyed  by  MarshaWs 
deed,  were  not  the  identical  lands  named  and  described  in  the 
agreement  between  Marshall  and  Haney.  yet,  in  the  absence 
of  evidence  of  mistake,  misrepresentation  or  fraud,  if  Haney 
accepted  this  conveyance  from  Marshall,  in  discharge  of  this 
stipulation  in  the  agreement  of  the  23rd  of  December,  1842,  it 
did  discharge  him. 

It  is  also  the  opinion  of  this  court,  that  in  the  absence  of 
evidence  of  mistake,  misrepresentation,  or  fraud,  the  convey- 
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ance  from  Haney  to  Chancy  of  the  same  lands  which  were 
conveyed  from  Marshall  to  Haney ^  was  a  fact  which  the  coait 
might  have  instructed  the  jury  was  evidence  that  Haney  had 
accepted  the  deed  from  Marshall  under  his  agreement  of  the 
23rd  of  December,  1842,  but  as  we  have  before  said,  the  court 
were  not  wrong  in  refusing  this  instruction  under  ihe  pleadings 
in  this  cause. 

We  think  the  court  erred  in  permitting  the  evidence  offered 
by  the  plaintiff  in  the  sixth  exception,  to  go  to  the  jury,  be- 
cause it  was  not  competent  and  admissible  to  prove  any  issue 
in  the  cause.  Under  a  correct  state  of  pleading,  it  might  have 
been  evidence  to  aid  the  jury  in  the  assessment  of  damages, 
but  on  the  breach  only,  which  was  assigned  for  the  non-con- 
veyance of  the  320  acres  of  land  in  Clarke  county  Missouri, 

We  think  the  court  were  correct  in  rejecting  the  evidence  in 
the  seventh  section,  for  the  reasons  given  on  the  second  excep- 
tion, but  wrong  in  the  qualification  which  they  made  in  their 
instruction. 

The  court  did  not  err  in  the  eighth  exception,  for  the  reasoD 
given  on  the  second  exception,  but  if  issue  had  been  joined 
on  the  plaintiff's  second  breach,  the  time  at  which  the  breach 
of  the  agreement  occurred,  was  the  point  of  time  at  which  the 
value  of  the  Missouri  land  should  have  been  estimated.  Vide 
1  Brockenbrough^s  Rep.^  218«  Letcher  and  Anioldy  vs. 
Woodson^  (note  to  the  opinion  of  the  court.)  6  Wheat.  Bq)., 
109,  Hopkins  vs,  Lee,  6  Har,  and  John.,  297,  CanneU 
vs.  M^ Clean,  If  the  agreement  was  admissible  to  prove  the 
value  of  the  land  in  1842,  why  should  not  the  evidence  of 
Zellers  be  admissible  to  prove  it  in  1845? 

The  court  erred  in  the  ninth  exception,  for  the  reasons  as- 
signed on  the  fifth  exception. 

The  court,  by  rejecting  the  prayer  of  the  defendant  in  the 
10th  exception,  did  not  err;  there  was  no  issue  joined  on  the 
second,  or  any  other  breach.  If  the  interest  forms  a  part  of 
the  damages  which  the  plaintiff  was  to  recover,  and  the  value 
of  the  land  at  the  time  of  the  breach  was  to  form  the  measure 
of  damages^  it  is  difficult  to  conceive  on  what  princi[rie8  the 
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jury  were  to  allow  interest  from  a  period  anterior  to  the  breach. 
The  judgment  is  reversed  on  the  first,  sixth  and  ninth  excep- 
(ionS;  and  procedendo  awarded. 

JUDGMENT  REVERSE D,  AND 

PROCEDENDO  AWARDED. 


John  Spbssard  and  others,  vs.  Jacob  Rohrbr  and  oth- 
ers' LESSEE. 

A  paitj  conTojed  lands  to  a  grantoo,  without  adding  the  words  "and  his 

heirs.*'    The  objsct  of  the  docd  was,  that  the  grantee  might  sell  the  lands, 

and  discharge,  out  of  the  proceeds  of  the  sale,  the  grantor's  debts.     HsLn : 

That  this  deed  passed  a  fee  to  the  trustee,  of  which  the  latter  had  power  to 

dispose  and  to  pass  Jto  the  purchaser. 

An  assignment  or  conycyance  of  an  interest  in  tnut  will  carry  a  foe  without 
words  of  limitation,  when  the  intent  is  manifest. 

Under  this  deed  the  creditors  of  the  grantor  could  have  compelled  a  sale  of 
this  property,  or  of  so  much  as  was  necessary  to  pay  their  debts. 

Appeal  from  Washington  county  court. 

This  was  an  action  of  ejectment.  The  appellees,  the  plain- 
tiSs  below,  claimed  the  land  as  heirs  at  law  of  Jacob  Roh- 
rer^  deceased.  The  appellants,  the  defendants  below,  claimed, 
under  the  deed  from  Jacob  Rohrer  to  Joseph  Graffs  referred 
to  in  the  opinion  of  this  court.  The  judgment  was  for  the 
jdaintiffs  and  the  defendants  appealed. 

The  cause  was  argued  before  Spence,  Maoruder,  Martin 
and  FiucK,  J. 

By  J.  Spencer  and  Price  for  the  appellants,  and 
By  TiDBALL,  for  the  appellees. 

Mag&uder,  J.  delivered  the  opinion  of  this  court. 

The  appellees  ingtituted  their  action  to  Washington  county 
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court  to  recover  several  parcels  of  land  which  they  claimedfo^s 
the  heirs  of  Jacob  Rohrer.  The  defendants  also  attempted 
to  derive  title  from  the  same  person,  who,  it  is  admitted  was 
seized  in  fee  of  the  lands  until  he  executed  a  deed  to  Joseph 
Graff,  14  November,  1817. 

The  case  being  submitted  to  the  court,  upon  a  case  stated, 
judgment  was  entered  for  the  plaintiff,  and  from  that  judgment 
this  appeal  is  taken. 

The  judgment  must  be  affirmed,  unless  the  deed  to  Graff 
authorized  him  to  sell  the  fee-simple,  which  was  sold  and  con- 
veyed by  him.  Both  Rohrer  and  Graff  died  before  the  insti- 
tution of  this  suit. 

Did  the  deed  give  Graff  authority  to  sell  the  fee?  It  con- 
veys the  land  to  him,  without  adding  '^  and  his  heirs,"  and  if 
it  had  been  designed  to  convey  the  absolute  property,  no  doubt 
it  would  not  have  been  a  conveyance  of  the  fee-simple. 

But  the  deed  of  Rohrer  was  executed  by  a  man  involved  in 
debt,  and  is  executed  by  him  in  order  that  Graff  might  make 
sale  of  the  land,  and  discharge  his  (the  grantor's)  debts.  It  is 
a  conveyance  of  all  his  estate  and  all  his  right  and  title 
thereto,  with  power  to  sell  the  same,  and  pay  those  debts.  If 
a  deed  of  this  description  conveys  land  to  the  trustee  and  his 
heirs,  we  are  told  (4  Kentj  310)  that  the  legal  estate  is  in  him  so 
long  as  the  ^'execution  of  the  trusts  requires  it,  and  no  longer." 
So^'an  assignment  or  conveyance  of  an  interest  in  trust  will  carry 
a  fee,  without  words  of  limitation  when  the  intent  is  maDi-- 
fest."    4Xen/,  304. 

The  trustee,  it  is  believed,  had  the  power  to  dispose  of  the 
fee,  and  also  '^  to  pass  the  legal  estate." 

The  estate  conveyed  to  Ch^aff  was  for  the  benefit  of  ihe 
grantor's  creditors,  and  his  creditors  could  have  compelled  a 
sale  of  so  much  of  the  property  as  was  necessary,  in  order  to 
pay  all  their  debts.  If  he  died,  or  was  discharged  as  trustee, 
another  could  have  been  appointed  in  his  place,  and  the  chan> 
cellor  could  have  empowered  and  have  directed  him  to  sell  as 
much  of  the  estate  as  would  be  sufficient  to  pay  them. 

A  testator  may  direct  a  sale  of  bis  real  estate  for  such  a  pur- 
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pose,  without  Darning  any  person  by  whom  the  sale  is  to  be 
made,  and  the  person  who  is  empowered  to  mnke  (he  sale,  is 
authorized  to  sell  and  convey  the  fee.  So  the  executor  if 
authorized,  may  make  (he  sale,  although  no  fee  is  vested  in 
him.  <'It  is  not  any  es(a(e  or  interest  of  (he  gran(ee  in  the 
deed  of  trust  which  is  to  pay  the  deb(s;  it  is  the  estate  of  the 
grantor  from  whom  the  title  is  derived.'' 

It  cannot  be  doubted  in  (his  case  that  a  sale  of  the  fee  was 
necessary  in  order  to  execute  the  trust,  and  that  the  deed  was 
executed  in  order  to  give  the  grantee  power  to  sell  it.  The 
trustee  is  to  sell,  pay  the  debts,  &c.,  and  the  surplus  whether 
lands,  bonds,  &c.,  to  deliver  to  aaidJacoby  if  alive,  but  if  he 
die  before  the  trusts  are  executed,  then  that  surplus  to  be  de- 
livered to  the  heirs  of  said  Jacob,  or  as  said  JcKob  may  before 
his  decease  direct  by  will,  or  other  writing  according  to  law. 

JUGDMENT  REVERSED  WITH  COSTS; 


John  Newcomer,  vs,  John  A.  Keedy. 

The  plain tiff^s  coaneel  carried  his  nars  in  several  actions  against  defendant, 
to  the  clerk's  office  and  gave  them  to  a  deputy  clerk,  who  endorsed  them 
**filed."  The  counsel  then  offered  to  deposit  them  in  the  usual  receptacle 
for  such  papers,  and  they  wore  handed  to  him  for  that  purpose  without  any 
entry  on  the  docket  of  their  being  filed.  The  defendant  and  his  counsel 
afterwards,  at  different  times  before  the  rule  day  to  plead,  called  at  the  of- 
fice to  know  if  the  nars  had  been  filed,  and  were  informed  by  the  clerk 
and  his  deputies,  after  examination  of  the  docket  and  box  of  deposit,  that 
they  were  not.  When  the  rule  day  had  expired  tho  plaintiflT^s  coansel 
called  to  inquire  for  the  pleas,  and  on  being  informed  that  his  nars  had  not 
been  filed,  he  went  to  the  box  in  question  and  produced  the  nars  from  it. 
The  pleas  of  not  guilty  and  limitations  were  under  these  circumstances 
filed  after  the  rale  day.  The  court  on  application  ordered  the  plea  of 
limitations  to  be  stricken  out,  and  the  caso  being  tried  on  the  general 
i«oe  to  the  plea  of  non  cul„  the  defendant  appealed  from  the  final  judg- 
ment rendered  upon  the  verdict  against  him.     Hsld  : 


^ 
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That  the  defendant  not  being  in  default,  his  plea  of  limitatione  shoold  baro 
been  received,  and  that  this  point  is  sufficiently  presented  to  this  court  oo 
the  appeal  from  the  judgment. 

It  is  a  leading  principle  recognised  in  all  courts  of  justice,  that  a  party  ibal 
not  bedepriTcd  of  his  plea  or  defence  unless  the  default  or  neglect  is  bis 
own. 

A  nar  is  not  filed  until  it  reaches  its  final  place  of  deposit  by  the  officer  en. 
trusted  with  it*  It  raoy  bo  endorsed  as  filed  and  yet  not  actually  filed  in 
contemplation  of  law.  The  proper  evidence  that  it  is  actually  filed  is  the 
clerk's  entry  on  the  docket,  to  which  the  court  and  counsel  resort  as  the 
true  record  of  the  pleadings,  and  where  the  rules  to  plead  are  laid  upon  the 
counsel. 

The  party  who  is  to  pleod  can  never  be  in  default  until  the  rule  is  laid,  or 
supposed  to  bo  laid. 

To  constitute  notice  to  a  defendant  that  he  is  under  a  rule  to  plead,  it  sboold 
be  proved  that  knowledge  of  the  nars  being  filed,  did  reach  or  might  have 
reached  him,  or  that  he  might  have  obtained  it  by  reasonable  inquiry. 

The  nar  being  mislaid  by  the  act  of  the  plaintiff,  the  defendant  was  in  no  de- 
fault, and  was  under  no  obligation  to  plead. 

Appeal  from  Washington  county  court. 

This  was  an  action  of  trespass  on  the  case  brought  by  (be 
appellee  against  the  appellant,  the  late  sheriff  of  Washington 
counly,  for  a  false  return  to  certain^,  fas.  upon  judgments 
obtained  by  the  plaintiff  ngmnsi  Mraham  Barnes.  The  de- 
fendant pleaded  770^  guilt}/  and  limitations.  The  plaintiff  ap- 
plied for  a  rule  to  show  cause  why  ibe  plea  of  limitalions should 
not  be  stricken  out.  Affidavits  supporting  the  application  were 
filed^  (he  purport  of  which  are  fully  stated  in  the  opinion  of 
this  court.  The  court  below  made  the  rule  absolute^  and  (he 
cause  was  then  tried  upon  its  merits  on  (he  general  issue  to  the 
plea  of  not  guilty^  and  the  verdict  being  in  favor  of  the  plaintiff, 
the  defendant  from  the  judgment  rendered  thereon  appealed 
to  this  court. 

The  cause  was  argued  before  Spence,  Magruder,  and 
Frick,  J. 

Price  for  the  appellant,  insisted: 

Ist.  It  sufficiently  appears  what  the  precise  point  was  which 
was  brought  to  the  a((ention  of  the  court  below. 
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2nd.  The  defendant  was  not  in  default  and  his  plea  of  limi- 
tations ought  to  have  been  received. 

3rd.  The  declaration  was  not  filed  and  the  defendant  was 
not  under  rule  to  plead  when  his  plea  of  limitations  was  filed. 

J.  SpENCEa  and  F.  A.  Schlet,  for  the  appellee  contended. 

1st.  The  appeal  ought  to  be  dismissed  because  there  is 
no  bill  of  exceptions,  and  it  does  not  appear  on  what  ground 
the  decision  of  the  court  below  was  rendered,  5  G.  ^  J,^  494. 
2  G.^  J.,  303. 

2nd.  The  rule  of  Washington  county  court  is  not  here  to 
show  to  this  court  what  that  rule  was.  It  does  not  appear  that 
no  other  testimony  was  taken  except  what  is  contained  in  the 
affidavits,  and  every  thing  will  be  intended  in  support  of  the 
judgment.  2  H.  ^  J.,  41,346. 

3rd.  If  the  rule  does  appear,  it  was  in  full  force  and  eflfect 
and  it  was  not  competent  for  the  court  to  receive  the  plea  until 
the  rule  had  been  rescinded,  modified,  or  enlarged,  for  the  pur- 
pose of  receiving  the  plea.  If  the  appellant  desired  to  file  his 
plea  of  limitations  after  the  rule  day,  he  should  have  moved 
the  court  to  enlarge  the  rule,  to  enable  him  to  offer  it. 

4th.  If  the  clerk  neglected  to  do  his  duty  after  filing  of  the 
pleas,  the  appellees  ought  not  to  suffer  by  it.  As  a  public 
and  bonded  officer,  if  the  appellant  suffers  by  his  act  he  is  re- 
sponsible for  it. 

Fkick,  J.,  delivered  the  opinion  of  this  court. 

The  facts  in  this  case  spread  out  upon  affidavits,  may  be 
thus  condensed  into  what  is  material  for  our  notice  in  express- 
ing an  opinion. 

Several  actions  were  instituted  by  this  plaintiff,  (now  appel- 
lee,) against  the  defendant.  The  plaintiff's  counsel  carried 
the  7iars  to  the  office,  and  handed  them  to  the  deputy  clerk, 
who  endorsed  them  as  ''  filed  the  25th  September,  1848." 
The  counsel  then  offered  to  deposit  them  in  the  usual  receptacle 
for  suc^i  papers,  and  they  were  handed  to  him  for  that  purpose^ 
without  any  entry  on  the  docket  of  their  being  filed. 
34        V.9 
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Afterwards  ihe  defendant  and  his  counsel,  at  different  times 
before  the  rule  day  to  plead,  called  at  the  office  to  know  if  any  war 
had  been  filed  in  the  cause;  and  the  docket  and  box  of  deposit 
both  being  examined  by  the  clerk  as  well  as  bis  deputies,  no 
indication  of  such  nar  being  in  the  office  could  be  found. 
When  the  rule  day  had  expired,  the  plaintiff's  counsel  called 
to  inquire  for  the  pleas;  and  being  informed  that  no  noars  had 
been  filed,  he  went  to  the  box  in  question,  and  from  it  produc- 
ed ihe  nars  as  stated  in  the  depositions,  and  sworn  by  him  to 
have  been  originally  deposited  there,  enveloped  in  the  writs, 
and  confined  together  with  a  strip  of  paper  around  them. 

The  pleas  were  under  these  circumstances  filed  after  the 
rule  day;  and  upon  ^'a  rule  to  show  cause  why  the  plea  of  the 
statute  of  limitations  should  not  be  set  aside,"  the  court,  upon 
affidavits  and  hearing,  made  the  rule  absolute,  and  a  jury 
being  sworn  upon  the  general  issue,  verdict  and  judgment 
upon  it  was  rendered  for  the  plaintiff.  From  the  ^^  judgment 
thus  rendered,"  the  defendant  appeals  to  this  court;  and  the 
only  question  is,  whether  under  these  facts  the  plea  was  filed 
in  time? 

We  are  told  that  this  question  is  not  to  be  tested  by  the 
English  rules  of  court  and  practice  in  relation  to  pleading,  to 
which  the  appellant's  counsel  has  referred;  that  these  are  either 
the  results  of  their  own  acts  of  parliament,  or  the  rules  of  par- 
ticular courts  adopted  for  the  government  of  their  own  practice; 
that  this  question  is  to  be  decided  by  the  rules  of  Washington 
county  court,  where  the  strict  rule  of  serving  copies  of  the 
pleadings,  and  of  giving  notice  to  the  adverse  party  does  not 
pi'evail,  but  each  party  at  his  peril,  is  bound  to  take  notice  of 
the  day  and  rule  to  plead.  This  may  all  be  admitted,  and 
yet  the  practice  of  the  Englisli  and  other  courts,  be  still  pro- 
perly invoked  for  such  general  principles  as  are  alike  applica- 
ble to  every  system  of  pleading,  and  cannot  be  excluded 
wiihoutviolatinglhat  justice  which  they  were  designed  to  pro* 
mote.  One  leading  principle  will  be  found  recognized  in 
all  courts  of  justice,  that  a  fiarty  shall  not  be  deprived  of  his 
plea  or  defence,  unless  the  default  or  neglect  is  his  own. 
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He  is  not  to  wait  for  notice  from  his  adversary,  but  the  rule 
is  notice  to  him;  and  he  is  bound  to  go  to  the  office  to  ascer- 
tain if  his  adversary  is  there.  And  if  the  adversary  is  out  of 
lime,  he  is  to  resort  to  other  accessible  sources  to  ascertain  the 
position  of  his  case.  All  this  may  be  prescribed,  or  supposed 
to  be  intended,  by  the  adoption  of  particular  rule  days,  to  en- 
sure regularity  and  punctuality  in  pleading. 

But  the  courts  of  Maryland  have  never  undertaken  to  say 
by  these  rules,  that  a  defendant  shall  be  bound  to  plead  (o  a 
declaration  before  it  is  filed ;  or  when  he  can  by  no  possibility 
have  knowledge  or  notice  that  it  has  been  filed. 

When  is  the  nar  filed  ?  It  is  said  not  to  be  filed  until  it 
reaches  its  final  place  of  deposit  by  the  officer  entrusted  with  it. 
9  Bing.y  66.  It  may  be  endorsed  as  filed,  and  yet  not  be  ac- 
tually filed  in  contemplation  of  law,  if  from  the  interposition 
of  counsel,  it  takes  the  wrong  direction  and  eludes  the  search 
of  the  clerk.  The  proper  evidence  that  it  is  actually  filed,  is 
by  his  entry  on  the  docket,  to  which  the  court  and  counsel 
always  resort  as  the  true  record  of  the  pleadings,  and  where  the 
rules  to  plead  are  laid  upon  the  counsel.  Had  this  declaration 
been  sufiTered  to  take  the  usual  course  of  office  business,  all  the 
clerks  proved  that  it  must  almost  of  necessity  have  been  so 
entered.  And  until  so  entered,  the  docket  must  have  indica- 
ted that  the  plaintiflT  was  under  a  rule  to  declare.  And  there- 
fore, filed  or  not,  how  was  the  defendant  to  plead  ?  He  must 
be  forwarned  of  some  cause  of  action  before  he  can  be  requir- 
ed to  answer.  And  governed  by  the  docket,  he  was  under  no 
obligation  to  answer.  Who  could  lay  the  rule  upon  him  ?  The 
court  could  no^,  because  it  was  not  in  session;  and  it  is  equally 
certain  that  the  clerk  could  not,  because  he  did  not  know  that 
a  declaration  had  been  filed.  To  deprive  a  defendant  of  a  de- 
fence thus,  which  the  law  of  the  land  says  shall  be  a  legal  de- 
fence, the  defendant  should  first  be  in  default;  and  a  party 
whose  business  it  is  to  plead,  can  never  be  in  default,  until  the 
rule  is  laid  or  at  least  supposed  to  be  laid. 

What  shall  be  notice  to  a  defendant  that  he  is  under  a  rule  to 
plead  ?    It  should  at  least  be  proved  that  knowledge  of  this  nar 
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did  reach  or  might  have  reached  the  defendant,  or  that  he  might 
have  obtained  it  by  reasonable  inquiry.  He  did  so  inquire^as 
we  think,  diligently,  and  found  neither  nar  nor  rule  to  plead. 
The  nar  being  mislaid,  and  by  the  act  of  the  plaintiff  he  wa» 
under  no  obligation  to  plead.  It  would  be  a  legal  solecism  to 
require  it.  How  could  he  plead  until  some  cause  of  aclioo 
was  exhibited  on  the  part  of  the  plaintiff?  How  could  he 
know  the  nature  and  character  of  the  plaintiff's  claim?  Such 
cannot  be  the  fair  construction  of  any  rule,  that  it  can  compel 
a  defendant  to  plead  before  a  declaration  is  filed,  or  when  he 
can  have  no  knowledge  that  it  is  filed. 

Whatever  be  the  actual  state  of  the  case,  we  cannot  consider 
the  defendant  here,  in  default.  The  offer  of  plaintiff's  counsel 
to  see  these  nars  properly  disposed  of,  throws  the  burden  from 
him;  and  we  can  only  explain  the  error  by  supposing,  that 
wherever  deposited,  the  writ  and  envelope  by  which  they  were 
confined  together,  concealed  the  endorsement  upon  them,  and 
prevented  discovery. 

It  is  however  said,  that  this  court  ought  not  now  to  disturb 
the  judgment,  the  jury  having  declared  the  substantial  merits 
of  the  case,  which  nothing  could  have  defeated  but  this  plea  of 
limitations,  which  is  always  considered  odious  and  repugoant 
to  a  proper  sense  of  justice. 

It  is  true,  that  this  defence  is  usually  denounced  as  the  uo 
righteous  and  dbhonest  refuge  of  a  debtor,  evading  a  just  and 
legal  liability.  But  such  is  not  the  reasoning  of  the  law,  in  af- 
fording by  this  plea,  the  protection  it  contemplates.  It  has 
doubtless  been  often  used  and  abused  in  the  evasion  of  ao 
honest  claim,  and  in  defeating  just  and  fair  contracts,  of  which 
the  party  has  had  the  full  usufruct  and  benefit;  and  often  with- 
out any  corresponding  benefit  to  the  creditor.  And  where 
there  is  any  discretion  left  with  the  court,  such  cases  present  a 
strong  appeal  to  their  moral  sense.  But  no  such  feature  of  dis- 
honesty is  disclosed  in  the  case  before  us.  The  cause  of  ac- 
tion arose  as  far  back  as  1839,  upon  certain  executions,  deliv- 
ered to  the  appellant,  as  sheriff  of  the  county,  which  were  by 
bim  returned  ^ ^nuUa  bana.^ '     Without  renewing  these  writs,  or 
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pointing  out  any  property  to  wliich  the  writs  would  attach,  the 
plaintiff  suffers  the  claim  to  sleep  for  a  period  of  seven  or  eight 
years;  and  then  alleging  that  there  was,  at  the  time,  property 
which  was  liable  to  the  execuuon,  he  brings  this  action  against 
the  appellant  for  a  false  return,  and  seeks  to  make  it  available 
against  him.  Surely  such  an  action  is  at  least  as  destitute  of 
merit  in  an  application  to  the  favorable  consideration  of  a  court 
of  justice,  as  the  plea  of  limitations  in  its  worst  aspect. 

It  is  objected,  however,  that  this  case  is  not  properly  before 
this  court,  upon  any  point  that  appears  to  have  been  presented 
to  the  court  below,  as  directed  by  the  act  of  1825,  ch.  117; 
that  the  appeal  is  from  the  judgment  as  rendered,  without  speci- 
fying the  defect  in  the  judgment.  The  opinion  of  this  court, 
in  the  case  of  Cushwavs.  Cusfiwa,  (ante  2i2,)  similar  and 
parallel  in  its  character,  disposes  of  this  objection,  and  decides 
that  a  case  in  this  form,  is  properly  before  us  upon  appeal. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


Joseph  Cresap's  Lessee^  v^.  Henrt  Hutson. — December 

1850. 

A  plaintiff  in  an  ejectment  sait,  after  the  commencemont  of  the  action,  but 
before  trial,  conTeyed  by  deed,  his  interest  in  the  landp  in  controversy,  to  a 
third  party.    Hcld  :   That  this  deed  was  a  bar  to  his  recovery. 

To  recover  in  ejectment,  the  lessor  of  the  plaintiff  mast  have  the  legal  estate 
in  the  land,  both  at  the  commencement  and  trial  of  the  cause. 

The  title  to  lands  draiVs  to  it  the  seizin,  so  that  one  who  has  title,  is  by  force 
of  bts  title,  in  possession,  until  an  ouster  or  disseizin  is  committed  upon 
him,  by  some  one  entering  upon  the  land,  with  a  claim  of  adverse  posses- 
sion. 

Where  a  perw>n  claims  by  possession  only,  without  showing  any  title,  be 
most  show  an  exclusive,  adverse  possession  by  enclosure,  and  his  claim 
eaanot  extend  beyond  his  enclosure. 
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There  mast  be  a  real  and  Babstantial  inclosure,  an  actual  ocoapancj,  or  jwf- 
sessio  pediSj  which  is  definite,  positive,  and  notorious,  to  constitute  an  ad* 
verse  possesaion,  when  that  is  the  only  defence  to  countervail  the  legal 
title. 

No  adverse  possession  short  of  twenty  years,  will  destroy  the  legal  title. 

The  deed  of  a  plaintiff*  in  ejectment,  conveying  the  lands  in  dispute,  nads 
afier  commencement  of  the  suit,  is  not  void,  because  the  defendant,  at 
the  date  of  its  execution,  hold  adverse  possession  of  the  land. 

Two  brothers  whoso  farms  adjoined,  were  both  mistaken  about  their  division 
line.  Held,  that  this  mistake  could  not  affect  the  title  ofeither.  And  the 
one  who  held  over  on  tho  other,  cannot  claim  adverse  possession,  because, 
he  and  the  real  owner  supposed  the  division  line  to  run  in  a  dtfierent  direc- 
tion :  neither  held  adversely  to  tho  other. 

A  bona  fide  conveyance  of  the  land  in  dispute,  for  a  valuable  consideralioD, 
made  after  commencement  of  the  suit  by  the  plaintiff*,  in  an  action  of 
ejectment,  is  not  void  for  maintenance,  or  champerty. 

A  defence  on  warrant,  is  not  necessarily  a  defence  by  advene  poesession. 

A  defendant,  at  first,  took  defence  on  warant  for  the  whole  land  in  ditpate, 
which  he  afterwards  abandoned  as  to  part.  Hkld,  that  the  plaintiff  could  not 
make  use  of  the  first  defence,  in  order  to  show  adverse  possession  of  the 
whole  in  the  defendant. 

If  a  party  pleads  paymentt  and  afterwards  substitutes  for  that  plea  nan  ett 
faetumt  the  former  plea  cannot  be  relied  on,  to  prove  the  instrument  his 
deed. 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  is  the  acting  attor- 
ney for  the  party,  in  whose  favor  he  off*ers  to  testify.  Such  objections  go 
to  the  credibility,  and  not  the  competency  of  a  witness. 

Appeal  from  AUegany  county  court. 

This  was  an  action  of  ejectment,  brought  on  the  lOtb  of  Ao- 
gust,  1844,  by  the  appellant  against  the  appellee,  for  lots  No. 
3501,  3502  and  part  of  ''Deer  Parky'^  situated  in  AUegany 
county.    Plea  not  guilty,  and  defence  on  warrant. 

The  following  are  the  prominent  facts  in  the  case,  necessary 
to  an  understanding  of  the  several  bills  of  exceptions.  James 
D.  Cresap  devised  by  his  will,  certain  lands  to  his  son  Joseph^ 
the  lessor  of  the  plaintiff,  and  others  to  his  son  James,  ail  of 
which  are  described  by  metes  and  bounds  in  the  will.  These 
lands  lay  contiguous  to  each  other,  but  the  division  line  had 
never  been  run  by  the  two  brothers.  On  the  7th  of  March, 
1844,  James  sold  and  conveyed  his  lands  thus  given  him,  to 
Henry  Hutson,  the  defendant.     Shortly  after  this  conveyance; 
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Joseph  Cresap  and  Huison  bad  iheir  lines  run,  >\'hen  it  was 
discovered ,  that  the  division  line  was  not  where  it  had  been 
supposed  to  be.  By  this  discoveiy,  it  was  ascertained  that 
James  Cresap  before,  and  Hutson  after,  the  sale,  had  claimed 
and  possessed  the  lots  in  controversy,  or  a  pari  of  them^  which 
belonged  to  Joseph  Cresap,  under  the  will. 

On  the  8th  of  March,  1847,  before  the  trial  of  the  case^ 
Joseph  Q'esctpy  the  plaintiff,  conveyed  the  whole  of  his  farm, 
including  the  land  in  dispute,  to  Elizabeth  C.  Tomlinson  and 
Hannah  Gastell.  At  the  trial,  the  defendant  offered  this  deed 
in  evidence,  and  the  court,  upon  his  application,  determined 
that  it  put  the  plaintiff  out  of  court,  being  of  opinion  that  the 
plaintiff,  to  recover  in  ejectment,  must  be  able  to  show  title  at 
the  time  of  trial,  as  well  as  at  the  commencement  of  the  suit^ 
and  the  plaintiff  was  non>suited. 

This  non-suit  was,  upon  further  consideration,  stricken  out 
and  the  cause  reinstated,  the  court  being  of  opinion,  that  the 
deed  could  not  convey  the  land  in  controversy,  the  same  being 
at  the  time,  in  the  adverse  possession  of  the  defendant.  To 
meet  this  objection,  the  defendant  obtained  leave  to  narrow  his 
defence,  with  a  view  to  show  that  some  portion  of  the  land  in ' 
dispute,  had  been  in  the  actual  possession  of  the  plaintiff, 
thereby  to  give  him  a  constructive  possession  of  the  whole,  and 
make  the  deed  good  for  the  land  in  controversy. 

Much  testimony  was  taken,  and  various  title  papers,  plots, 
&c.,  offered  in  evidence,  all  of  which  sufSciently  appear  from 
the  exceptions  taken,  and  the  opinion  of  this  court. 

IsT  Exception.  Was  taken  to  th«  refusal  of  the  court, 
(Martin,  C.  J.,  and  Marshall,  A.  J.,)  to  instruct  the  jury 
that  there  was  no  proof  of  such  part  possession  of  the  lots  in 
dispute  by  the  plaintiff,  as  would  invest  him  with  constructive 
possession  of  the  whole. 

2nd  Exception.  To  the  rejection  of  the  prayer,  that  the 
parties  holding  lots  divided  by  a  line  not  distinctly  ascertained, 
both  intending  to  hold  to  the  line  wherever  it  might  be,  but 
neither  to  hold  any  part  of  the  other's  land,  if  they  found  upon 
an  accurate  survey  that  the  true  line  was  wide  from  the  place 
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they  supposed^  and  that  one  was  holding  upon  the  other,  such 
accidentiil  and  involuntary  holding  of  part,  though  with  tille 
to  the  whole,  would  not  vest  him  with  constructive  possession  of 
the  whole,  and  therefore  the  plaintiff's  deed  did  not  convey 
the  lands  in  controversy. 

3rd  Exception.  To  the  rejection  of  the  prayer,  that  if 
defendant  took  defence  for,  and  claimed  the  whole  of,  the  lots 
in  dispute,  at  the  time  of  the  execution  of  said  deed,  it  is  void, 
and  plaintiff  is  not  thereby  precluded  from  recovering,  not- 
withstanding defendant  may  have  narrowed  his  defence  so  as 
to  exclude  part  of  the  lots  from  his  claims. 

4th  Exception.  To  the  rejection  of  the  instruction  that 
the  whole  of  the  lands  are  covered  by  the  claims  and  preten- 
sions of  defendant,  and  by  admission  of  this  fact  in  pleading, 
he  is  now  precluded  from  saying  he  only  claims  a  part  of  (he 
lots. 

5th  Exception.  To  the  rejection  of  the  instruction  that  if 
that  part  of  "  Deer  Park,^^  claimed  by  defendant,  never  w^as 
in  the  actual  possession  of  the  plaintiff,  but  was  at  the  institu- 
tion of  this  suit  in  the  possession  and  use  of  defendant,  who 
claimed  it  as  his  own  property,  then  the  deed  in  question  as  to 
that  part  is  void,  and  does  not  preclude  the  plaintiff  from  le- 
covering  the  same  in  this  action. 

6th  Exception.  To  the  rejection  of  the  instruction  that 
the  said  deed  of  the  plaintiff  is  void  for  champerty  and  main- 
tenance. 

7th  Exception.  To  the  overruling  an  objection  to  the 
competency  of  one  of  the  counsel  for  the  defendant,  who  took 
part  in  the  trial  of  the  cause,  as  a  witness  in  behalf  of  his 
client. 

8th  Exception.  The  plaintiff  offered  a  bill  in  chancery 
filed  by  defendant  against  James  Cresapy  to  prove  defendant's 
admissions  in  relation  to  his  possession  of  the  land  in  contro- 
versy, which  evidence  the  court  rejected. 

9th  Exception.  The  plaintiff  offered  to  prove  that  while 
his  father,  James  D,  Cresapy  was  writing  his  will,  under 
which  the  parties  claim,  the  plot  AB  was  on  the  table  before 
hira.     This  evidence  was  rejected  as  inadmissible. 
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10th  Exception.  To  the  rejection  of  the  instructioQ  thai 
if  the  plaintiff  had  title  at  the  time  of  the  demise  laid^  and  the 
commencement  of  the  suit^  he  can  recover  notwithstanding  his 
deed  of  the  8th  of  March,  1847. 

11th  Exception.  To  the  rejection  of  the  instruction  that 
the  cutting  of  timber  by  plaintiff  beyond  the  true  location  of 
the  division  line,  is  not  such  possession  as  would  give  him  con- 
stractive  possession  of  the  whole  lots,  if  at  the  time  of  so  cut- 
ting he  did  not  claim  or  intend  to  claim  tide  by  said  cutting  to 
the  lots  on  which  said  cutting  was  done. 

The  verdict  and  judgment  was  for  the  defendant,  and  the 
plaintiff  appealed. 

The  cause  was  argued  before  Spence,  Magruder  and 
Prick,  J. 

By  McKaio  and  Price,  for  the  appellant,  and 
By  Geo.  A.  Pearre,  for  the  appellee. 

The  several  bills  of  exception  indicate  the  points  made  in 
argument. 

Magruder,  J.,  delivered  die  opinion  of  this  court. 

This  appeal  is  taken  from  a  judgment  rendered  in  Allegany 
county  court.  The  suit  was  brought  to  recover  divers  parcels 
of  land  for  a  part  of  which  the  defendant  took  defence.  There 
are  many  exceptions  to  be  found  in  the  record,  few  questions 
however  are  presented  by  them. 

The  plaintiff  undertook  to  prove  tiUe  to  the  lands  in  contro- 
versy, and  we  are  to  assume  that  the  will  of  James  D.  Cresap, 
his  father,  gave  him  title  to  the  lands,  and  that  the  tide  continued 
in  him  until  a  conveyance  was  made  by  him  of  all  the  land 
to  Elizabeth  C.  Tomlinson  and  Hannah  Oastell,  by  deed 
bearing  date  the  8th  day  of  March  1847. 

Whether  (his  deed  was  a  bar  to  the  recovery  of  the  lands  in 

controversy,  seems  to  be  almost  the  only  question  arising  in  the 

case,  and  almost  all  the  exceptions  were  taken   because  of  a 

refusal  by  the  court,  to  give  to  the  jury  instructions  designed 
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to  tell  Ihem  that  the  deed  spoken  of;  did  not  hinder  the  plaintiff 
from  obtaining  a  verdict. 

We  find,  to  be  sure,  in  some  of  the  exceptions,  that  the  court 
after  refusing  to  give  the  instructions  which  were  asked  for,  did 
sometimes  give  olhera.  For  these  however  the  plaintiff  does 
not  claim  a  reversal,  and  moreover  whether  correct  or  not,  does 
not  appear  to  be  very  material;  as  the  plaintiff  was  not  in- 
jured by  them. 

We  infer  from  the  various  prayers  made  by  the  plaintiff, 
that  he  claimed  the  verdict  notwithstanding  his  conveyance: 
Ist.  Because  the  deed  being  of  a  later  date  than  the  lease  de- 
clared on,  could  not  prejudice  the  supposed  title  of  the  lessee; 
and  2nd.  Because  it  was  an  attempt,  pending  the  suit  too,  to 
convey  land,  of  which  another  had  the  adverse  possession. 

If  the  deed  of  the  plaintiff  does  not  for  either  of  these  rea- 
sons prevent  a  recovery,  it  is  thought  that  there  is  nothing  in 
the  record  which  will  warrant  a  reversal  of  this  judgment. 

Of  course  it  cannot  be  denied  that  in  order  to  sustain  an  ac- 
tion of  ejectment,  there  must  be  proof  of  title  in  the  lessor  at 
the  time  when  the  alleged  lease  commenced.  Without  this 
proof  the  lease  would  give  no  title.  But  it  is  said,  that  if  the 
plaintiff  had  a  title  when  the  suit  commenced  he  may  main- 
tain the  action,  because  no  subsequent  convej^ance  by  him  could 
prejudice  ihc  lessee  whose  lease  is  admitted.  This  \yould  be 
true  if  there  really  was  a  lease,  and  the  lessee  was  the  real 
plaintiff.  But  there  is  none,  and  for  the  want  of  one  the  plain- 
tiff could  not  recover,  but  for  the  terms  imposed  upon  the  de- 
fendant when  he  asks  to  take  the  place  of  the  casual  ejector. 

Care  is  to  be  taken  that  these  fictions  do  not  work  wrong  to 
the  defendant.  If  the  plaintiff  succeeds  he  recovers  the  whole 
of  the  term  declared  upon,  and  in  his  action  for  thefTtesn^ 
profits,  he  has  to  prove,  to  be  sure,  that  the  defendant  retained 
the  possession  during  the  time  for  which  he  claims  the  rents 
and  profits,  butthe  judgment  in  ejectment  is  all  the  proof  that  is 
required,  that  he  was  entitled  to  the  demised  premises  during  the 
whole  term  mentioned  in  his  lease.  If  in  the  action  for  tmsne 
profits^  the  plaintiff  recover  damages  as  long  as  the  defendant 
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retains  the  possession,  the  latter  might  be  compelled  to  pay 
damages*  twice,  as  no  doubt  the  vendee  pending  the  suit  might 
recover  all  that  could  be  claimed  for  the  occupation  of  the  premi- 
ses subsequently  to  the  deed  to  him;  provided  the  deed  be 
valid.  A  second  action  of  ejectment  might  also  be  brought 
by  the  purchaser.  For  some  such  reasons  as  these,  this  court 
said  in  6  jff.  ^  /.,  173:  *^To  recover  in  this  action  of  eject- 
ment, ibe  lessor  of  the  plaintiff  must  have  the  legal  estate  in  the 
land  at  the  commencement  and  trial  of  the  cause,"  and  decid- 
ed that  no  recovery  could  be  had  of  the  shares  claimed  by  the 
lessors  who  had  previously  to  **the  trial  parted  with  their  es- 
tates." This  was  no  dictum  of  the  judge  who  pronounced 
the  opinion,  but  was  the  principal  ground  for  an  affirmance  of 
the  judgment.  As  this  has  been  the  law  of  Maryland  ever 
since  the  year  1820,  it  can  scarcely  be  necessary  for  us  in  de- 
ciding this  case  to  inquire,  whether  this  be  the  law  elsewhere? 

Bat  we  are  told  that  the  deed  from  the  plaintiff's  lessor, 
dated  8(h  March  1847,  cannot  defeat  his  action,  because  at 
the  time  of  its  execution,  the  defendant  had  an  adverse  pos- 
session of  this  land. 

None  of  the  authorities  which  have  been  cited,  make  any 
distinction  in  this  respect  between  a  sale  before  the  institution 
of  a  suit,  and  a  sale  while  such  suit  is  pending.  The  question 
is,  whether  the  defendant  had  such  a  possession  at  the  date  of 
this  deed,  as  would  render  a  deed  for  the  land  by  the  plaintiff^s 
lessor  a  nullity?  If  there  be  in  Maryland  any  such  law,  it  is 
strange  that  it  was  unknown  to  the  many  learned  jurists,  who  in 
times  past  have  been  at  our  bar  and  on  our  bench.  Very  many 
and  most  im[X)rtant  cases  of  which  we  have  reports,  certainly 
might  have  been  defeated,  if  such  be  our  law. 

In  tlie  case  of  Davidson  vs.  Beatty^  (3  /7. 6f*  McH. ,  594 ,)  the 
plaintiff's  lessor  obtained  his  title  as  late  as  1796.  from  a  man 
who  as  far  back  as  the  year  1768  lost  the  occupancy,  and  he 
thought  the  title,  to  the  property  in  dispute.  The  man  who 
entered  upon  it,  and  it  was  supposed  dispossessed  him  of  it, 
sold  it.  The  land  was  laid  off  into  lots,  which  formed  a  jmrt 
of  Chorgetmony  in  the  district  of  Columbia,  and  upon  many 
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of  them  houses  had  been  erected  before,  and  were  occupied  at 
the  date  of ^  the  deed  from  Gordon  to  ihe  plaintiff's  lessor,  and 
yet  no  one,  after  the  decision  of  the  questions  touching  Gor- 
don's tide,  notwithstanding  the  judgment  of  condemnation, 
supposed  that  any  adverse  possession  short  of  twenty  years 
would  have  destroyed  the  deed  to  Davidson,  if  that  deed  bad 
been  properly  acknowledged  and  recorded. 

The  same  objection  might  have  been  taken  to  the  title  of 
the  plaintiff's  lessor  in  the  case  of  Ridgley's  lessee  against  Ogle 
and  Leonard,  (4  H,  Sf  McH. ,  1 23.)  Many  otlier  cases  might  be 
mentioned,  in  which  the  plaintiff's  tide  commenced  after  it  was 
supposed  that  the  tenant  in  possession  had  so  long  occupied  Ihe 
land,  that  adverse,  continued  and  uninterrupted  possession, 
was  sufficient  to  give  him  a  good  title.  See  also  GiUings  vs. 
Hatt,lH.^J.yU, 

In  2nd  Smith's  leading  cases,  p.  413,  we  are  told  that  <^  it 
is  a  settled  principle  in  the  law  of  apparently  all  the  States,  that 
title  to  lands  from  the  commonwealth,  draws  the  seizin  or  actual 
legal  possession  to  it;  so  that  one  who  has  tide  derived  out  of 
the  commonwealth,  is,  by  force  of  his  title,  in  possession  until 
an  ouster  or  disseizin  is  committed  by  some  one  entering  upon 
the  laud,  with  a  claim  of  possession  adversely  to  him." 

Among  the  numerous  American  cases  to  which  reference  is 
given  for  this,  is  that  of  MiUer  vs,  ShaiD,  7  Serg.  ^  Rawkj 
129.  In  that  case  Judge  Duncan  said:  ^^Constructive  posses- 
sion always  accompanies  the  right.  The  right  always  draws  to 
it  the  possession,  and  it  there  remains  until  seized  by  the  wrong- 
doer, whose  possession  is  stricdy  possessio  pedis,  who  must 
necessarily  be  confined  to  what  he  has  grasped — his  real  and 
actual  possession.  Beyond  that  no  length  of  time  will  protect 
him;  because  beyond  that  the  owner's  possession  has  never 
been  changed.  ^'  These,"  he  adds,  ^<  are  the  dictates  of  com- 
roqp  sense,  of  common  justice  and  of  common  law." 

In  some  of  the  States  it  would  seem  to  be  somewhat  doubt- 
ful what  constitutes  this  adverse  possession  in  a  trespasser,  and 
which  turns  the  real  owner  out  of  possession.  In  the  very 
case  to  which  a  reference  has  been  given  in  Sergeant  6f  RaiUe, 
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the  jadges  seem  to  have  discovered  thai  even  then  ("in  1821 ,)  this 
was  in  Maryland  J  res  adjudicaia.    They  refer  to  one  of  our 
own  decisions  (Davidson^s  lessee,  vs,  Beatty,  3  H.  ^  McH, 
594,^  where  the  law  is  distinctly  laid  down,  "that  where  a  person 
claims  by  possession  only,  without  showing  any  title,  he  must 
show  an  exclusive  adverse  possession  by  enclosure,  and  his  claim 
cannot  extend  beyond  his  enclosure."     In  iH.SfJ.y  156,  the 
court  expressed  it  thus,  "a  naked  possession,  (possession  without 
right,)  is  adversary  only  to  the  extent  of  actual  enclosure." 
In  2ndJoImson*8  N,  Y.  Repts.y  234,  it  is  laid  down  that 
^^there  must  be  a  real  and  substantial  inclosure,  an  actual  occu- 
pancy, ^possessio  pedis y  which  is  definite,  positive  and  notori- 
ous, to  constitute  an  adverse  possession,  when  that  is  the  only 
defence  and  is  to  countervail  a  legal  title. ' '     In  Barr  vs.  Gratz, 
(^  >FAea^,213,^the  Supreme  Court  held,  that  a  patent  granted 
for  vacant  land  vested  the  patentee,  by  operation  of  law,  with  a 
constructive  actual  seizin  of  the  whole  land  contained  within 
the  patent. ' '  In  2nd  Gill  ^  Johnson ,  1 83,  Judge  Earle  says, '  m t 
is  a  case  of  constant  occurrence,  where  a  grantor  having  a  right 
of  entry  on  land,  conveys  it  to  another  and  therewith  necessari- 
ly a  power  to  maintain  an  ejectment  for  it." 

The  pending  of  this  suit,  at  the  date  of  the  deed,  could  not 
render  it  a  void  deed.  The  plaintiflf  surely  cannot  say  this  was 
a  sale  of  a  pretended  title,  nor  was  it  the  sale  of  a  law  suit,  as 
might  be  said  of  the  case  of  Hammond  vs,  Dorsey^s  lessee, 
which  we  learn  in  6  jff.  ^  /.,  267,  was  entered  for  the  use  of 
Bichard  Ridgdy,  prosecuted  at  his  expense  and  for  his  benefit, 
and  being  for  his  use  was  considered  to  be  his  suit. 

Those  who  have  gone  before  us  have  not  left  us  to  settle  the 
law,  that  the  plaintiff,  to  sustain  an  action  of  ejectment,  must 
have  a  title  not  only  at  the  commencement  of  the  suit,  but  also  at 
the  trial;  and  certainly  never  discovered  that  the  deed  which 
defeats  the  suit,  if  made  after  its  commencement  and  before 
the  trial,  was,  for  any  of  the  reasons  suggested,  void.  If  there 
be  any  such  law  in  England,  it  would  seem  that  it  was  not  found 
applicable  to  ^^  our  local  and  other  circumstances." 

We  cannot  think  that  because  of  any  of  the  circumstances 
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spoken  of  in  these  various  prayers,  the  jury  (if  satisfied  of 
them,)  ought  to  have  been  required  to  give  a  verdict  for  the 
plaintiff. 

There  is  certainly  reason  to  believe  that  the  plaintiff  and  his 
brother  were  both  of  them  mistaken  about  the  division  line,  but 
any  such  mistake  cannot  affect  the  title  of  either.  Surely  the 
defendant  cannot  claim  by  adverse  possession,  because  he  and 
the  real  owner  supposed  the  line  which  divided  their  farms  to 
run  in  a  different  direction.  Neither  held  adversely  to  the 
other. 

We  see  nothing  in  the  record,  which  would  warrant  us  io 
saying,  that  the  plaintiff,  when  he  executed  this  deed,  was 
guilty  either  of  maintenance  or  champerty.  The  case  affords 
us  no  opportunity  of  enforcing  or  recognizing  such  law  on  this 
occasion. 

At  the  time  this  deed  was  executed,  the  defendant  had  taken 
a  defence,  which  he  afterwards  abandoned 3  and  tlie  plaintiflf 
would  make  use  of  this  defence,  in  order  to  avoid  his  own  deed. 
This  he  could  not  do  at  the  trial,  even  if  the  defendant  had  not 
narrowed  his  defence;  a  defence  upon  warrant,  is  not  necessa- 
rily a  defence  by  adverse  possession.  If  the  defendant  could 
have  given  himself  an  adverse  possession  by  his  defence,  as 
originally  taken,  when  it  is  abandoned,  the  plaintiff  could  not 
well  use  it  for  any  such  purpose.  If  a  defendant  pleads  pay- 
ment,  and  afterwards  substitutes  for  that  plea,  non  est  factum^ 
the  former  plea  cannot  be  relied  on,  to  prove  the  instrument  to 
be  his  deed.  The  plaintiff  must  take  judgment  against  the 
casual  ejector,  for  all  the  land  undefended,  and  surely  can- 
not make  the  defendant  hold  any  part  of  it  adversely. 

There  remains  one  other  exception  in  the  record  of  which 
we  must  dispose.  It  presents  the  question,  whether  an  attor- 
ney for  a  suitor,  can  also  be  a  witness  for  him? 

The  same  question  was  put  to  us  in  a  case  {Beatty  vs.  Davis,) 
which  has  been  argued  and  decided  this  term,  (ante  211.)  In 
this  case,  the  witness  was  offered  for  examination,  after  he  had 
opened  the  case.  We  have  been  referred  to  several  EnglishdxA 
American  cases,  which,  it  is  tliought,  sustain  this  objection. 
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These  cases  certainly  furnish  proof,  that  courts  of  justice  are 
not  disposed  to  approve  of  such  a  practice.  One  of  the  judges 
said,  ^^it  is  not  fit,  that  he  should  be  heard  as  a  witness."  In 
the  other  English  case,  ihc  judge  said,  <'I  think  it  a  very  ob- 
jectionable proceeding  on  the  part  of  an  attorney,  to  give  evi- 
dence, when  acting  as  advocate  in  the  cause.''  In  both  cases^ 
the  verdict  was  set  aside.  But  in  this  case,  if  we  had  the  power, 
we  should  not  for  this  reason,  grant  a  new  trial.  The  objec- 
tion to  counsel  acting  as  a  witness,  does  not  apply,  where  the 
testimony  is  such  as  was  offered  in  this  case.  We  must  leave 
the  practice  as  we  find  it,  and  let  it  go  to  the  credibility,  rather 
than  to  the  competency  of  a  witness. 

We  find  in  none  of  the  exceptions  to  which  the  record  calls 
our  attention,  any  reason  for  reversing  this  judgment. 

JUDGMENT  AFFIRMED. 


Jacob  Hlammer  and  his  Securities,  vs.  The  State  of 
Maryland,  use  of  Aza  Beall. — December  1S50. 

In  an  action  on  a  collector's  bond,  the  defendant  failed  to  plead,  and  judg. 
ment  by  default  was  entered  against  him.  On  the  same  day  of  the  entry 
of  this  jadgment  upon  nil  dieitt  the  following  entry  was  made  on  the 
docket:  "judgment  lor  (30,000  debt,  and  (60,000  damages  and  costs ; 
damages  to  be  released  on  payment  of  (428.28,  with  interest  from  1st  of 
March,  1-840,  and  costs  (9.83.*'  Hkld:  That  parol  evidence  is  admissible 
to  prove  that  this  judgment  was  agreed  to  be  final  by  confession  ;  that  in 
recording  the  last  judgment,  it  was  intended  to  supersede  the  judgment 
by  default,  and  that  itn  remaining  on  the  docket  was  a  clerical  error. 

No  execution  could  be  issued  on  this  jadgment  in  this  state  of  the  entries, 
until  the  judgment  by  default  is  erased  and  corrected. 

In  an  action  upon  a  bond  with  a  collateral  condition,  the  breaches  must  be 
somewhere  suggested  in  the  pleadings  or  on  the  roll.  No  judgment  on  such 
a  bond  can  be  final,  until  the  damages  are  ascertained,  and  as  a  proper 
foandation  for  Uiis,  breaches  of  the  condition  must  be  suggested. 
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The  plaintiff  may,  however,  waive  a  judgment  by  default,  and  in  liea  of 
damages  assessed  upon  broaches  which  he  was  at  liberty  to  suggest  opon 
the  roll,  substitute  a  confession  of  them  by  defendant. 

Appeal  from  AUegany  county  court. 

This  was  an  appeal  taken  from  an  order  of  the  county  court, 
overruling  a  motion  to  quash  an  execution  issued  upon  a  judg- 
ment obtained  by  the  appellee  against  the  appellant  and  his 
securities^  upon  his  official  bond  as  a  collector  of  AUegcmy 
county. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court . 

The  cause  was  argued  before  Spence,  Magruder,  and 
Frick,  J. 

By  Geo.  A.  Pearre,  for  the  appellants^  and 
By  McKaig,  for  the  apppellee. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  suit  was  instituted  upon  the  official  bond  of  tlie 
appellant,  as  collector  of  Allegany  county.  At  the  time  of 
issuing  the  writ,  the  plaintifT  filed  in  court  a  copy  of  the  offi- 
cial bond  of  the  appellant,  with  an  account  and  promissoiy 
note  admitting  the  amount  due  by  the  appellant.  The  decla- 
ration was  regularly  filed,  and  a  rule  laid  upon  the  defendants 
to  plead  thereto.  The  defendants  failed  to  plead,  and  there- 
upon judgment  upon  nil  dicit  was  entered  on  the  15th  day  of 
October,  1842.  Immediately  following  this  judgment  on  the 
rule,  and  on  the  same  day,  the  docket  entries  continue  thus: 
'•Judgment  for  $'30,000  debt,  and  $60,00  damages  and  costs; 
damages  to  be  released  on  payment  of  $428.28,  with  interest 
from  1st  day  of  March,  1840,  and  costs  $9.82." 

On  the  24th  of  June,  1S45,  execution  was  issued  upon  this 
judgment,  which  was  endorsed  *Mo  lie,"  and  no  return  was 
ever  made.  On  the  20ih  of  August,  1848,  a  second  Ji,  fa, 
was  issued;  no  entries  of  any  continuances  of  the  former^. /a. 
appearing  on  the  docket. 
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This  second  Ji.  fa.,  the  appellants  moved  to  quash,  for 
reasons  filed  with  the  motion,  in  substance:  that  the  judgment 
was  interlocutory  and  not  final,  and  upon  such  judgment  no 
execution  could  issue  until  breaches  are  assigned,  and  dama- 
ges assessed  to  render  it  final;  and  that  breaches  were  neither 
assigned  or  damages  assessed. 

The  appellee  produced  depositions  to  show  that  it  was  the  in- 
tention of  counsel  for  the  parties,  that  the  judgment  should  be 
final  upon  agreement  and  confession.  And  the  court  after  ar- 
gument upon  the  motion  and  afSdavits,  determined  that  the  af- 
fidavits were  not  admissible  to  show  that  the  judgment  was 
other  and  different  from  the  judgment  shown  by  the  proceed- 
ings; but  that  apart  from  the  affidavits,  the  proceedings  rightly 
construed,  show  a  final,  not  an  interlocutory  judgment. 

There  can  be  no  question  that  where  the  action  is  upon  a 
bond  with  collateral  conditions,  the  breaches  must  be  some- 
where suggested  in  the  pleadings  or  upon  the  roll.  No  judg- 
ment upon  such  a  bond  can  be  final  until  the  damages  are 
ascenained;  and  no  proper  foundation  for  the  assessment  is 
properly  laid,  until  the  breaches  of  the  condition  are  suggested. 
If  we  assume,  therefore,  that  the  judgment  on  the  rule  plea  is 
the  odly  judgment  which  the  court  can  regard  in  this  case,  it 
18  but  interlocutory,  '^  that  the  plaintiff  ought  to  recover  his 
damages,''  and  any  execution  upon  it  would  be  improvident- 
ly  sued  out.  No  execution  could  have  been  issued  upon  it, 
because  the  execution  necessarily  directs  the  levy  of  damages, 
which  were  never  assessed  under  the  default.  The  execution, 
then,  was  of  course  issued  upon  the  subsequent  judgment  iu 
which  damages  are  ascertained  and  entered.  And  the  question 
arises,  is  that  such  a  judgment,  final  in  the  cause,  nonobstan- 
ie  the  preceding  entry  by  default,  as  will  support  this  execu- 
tion? 

The  only  mode  to  dispense  with  the  requirements  of  the 
statute  of  8  &  9,  Will.  Ill,  ch.  11,  must  be  by  the  confession 
of  the  judgment;  and  there  can  be  no  question,  that  standing  by 
itself,  this  would  be  considered  a  full  and  final  judgment  and 
confeeaioo.  See  the  case  of  Clarke  v$,  Digges,  5  6.,  118. 
36        V.9 
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The  entry  of  the  default  preceding  it,  out  of  the  way^  would 
leave  the  case  free  of  difficulty.     That  entry  presents  a  case 
with  two  judgments,  which  cannot  subsist  together.     It  was, 
however,  competent  to  the  plaintiff  to  remit  the  default,  and 
accept  the  confession  of  a  judgment.      Upon  such  terms,  the 
plaintiff  might  surely  waive  his  default,  and  in  lieu  of  damages 
assessed  upon  breaches,  which  he  was  at  liberty  to  suggest 
upon  the  roll,  substitute  a  confession  of  them  by  the  defendant. 
And  if  these  are  to  be  construed  as  distinct  judgments,  that  de- 
form the  record  and  contradict  each  other,  why  should  eiqpla- 
natory  evidence  be  excluded,  that  establishes  the  fact,  that  in 
recording  the  last  judgment,  it  was  intended  to  supersede  the 
first?    They  could  not  have  intended  to  make  two  judgments, 
and  both  worthless  as  they  now  stand;  or  that  the  latter  judg- 
ment should  continue  a  nullity,  and  the  preceding  default  re- 
main in  force.     Is  it  probable  that  this  release  could  find  its 
way  into  the  record^  without  intending  the  proper  correction  of 
the  entries,  to  make  it  available?    The  mere  act  of  the  clerk  ia 
striking  out  the  default,  would  make  it  so.     And  the  county 
court  in  their  decision,  would  seem  to  treat  it  as  out  of  the  case, 
or  regard  it  as  surplusage;  and  considering  that  done  which 
ought  to  have  been  done,  have  determined  that  the  entries,  all 
standing,  and  rightly  construed,  show  a  final,  not  an  interloco- 
tory  judgment. 

Without  going  to  the  extent  of  this  decision  of  the  county 
court,  which  leaves  we  think,  these  entries  opposed  to  each 
other,  we  arrive  at  the  same  conclusion,  that  this  last  entiy, 
ought  to  stand  as  the  final  judgment.  We  rest  it  chiefly,  how- 
ever, upon  the  aflSdavits  of  both  the  counsel,  which  prove  that 
the  judgment  was  agreed  to  be  final  by  confession,  and  that  of 
course,  the  default  as  inconsistent  with  this  agreement,  was  re. 
mitted.  It  must  be  recollected,  that  there  were  papers  filed  ia 
the  cause,  which,  without  the  consent  of  counsel,  were  entirely 
irrelevant  to  the  pleadings.  But  they  purported  to  show  the 
ascertainment  of  the  debt  between  the  parties,  and  by  the  re. 
lease  entered,  show,  that  they  were  substituted  for  an  assess- 
ment by  a  jury,  and  adopted  as  part  of  the  case.     Surely  in 
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thb  position  of  a  case^  the  parties  have  a  right  to  waive  the  de- 
lay and  expense  of  an  inquiry  upon  breaches  alleged^  and 
agree  to  the  terms  of  the  judgment.  In  so  doing,  the  default 
was  overlooked  by  both  clerk  and  counsel,  and  its  remaining 
on  the  docket  is  a  clerical  error.  The  afSdavits,  we  think  are 
competent  to  show  this,  and  were  properly  oflfered,  not  to  con- 
tradict the  record,  but  to  show  this  clerical  error,  and  restore 
the  consistency  of  the  pleadings.  The  latter  judgment  now, 
is  as  much  a  part  of  the  record  as  the  first,  no  matter  how  it  got 
there.  And  as  they  are  distinct  and  contradictory,  one  of  them 
is  necessarily  a  clerical  error.  And  we  are  left  to  no  intend- 
ment in  the  case^  when  the  affidavits  so  cleariy  show,  that  in 
entering  the  last,  it  was  intended  to  supersede  the  first;  and  in 
rejecting  these  affidavits  for  this  puq)ose,  we  think  the  county 
court  erred. 

But  it  has  been  urged  by  counsel,  that  we  are  to  look  at  the 
case,  as  extended  upon  the  record,  and  not  to  the  docket  en- 
tries; and  as  extended,  it  is  treated  as  a  judgment  upon  nil  dicit. 
That  the  clerk  has  so  treated  it  in  one  respect,  is  true;  because, 
finding  the  default  upon  the  docket  entries,  he  could  not  do 
otherwise.  But  further  inspection  will  show,  that  he  has  fur- 
ther introduced  the  second,  and  treats  it  as  the  final  judgment. 
Without  falsifying  the  entries,  he  could  not  do  otherwise. 

We  agree  with  the  county  court  then,  so  far  as  to  confirm 
this  last  judgment.  We  think,  however,  it  cannot  be  made  to 
support  this  execution,  until  the  previous  default  is  erased  and 
corrected.  To  enable  the  party  to  make  the  necessary  correc- 
tion, the  case  will  be  returned  to  the  county  court.  In  the 
meantime  it  results  necessarily,  that  the  execution  was  improv- 
idently  issued  in  this  slate  of  the  entries.  We  reverse,  there- 
fore, the  order  of  the  county  court,  overruling  the  motion  to 
quash  it,  and  allow  a  procedendo,  to  afford  the  proper  occasion 
to  correct  the  entries. 

ORDER  RE  VERB  ED,  AND 

PROCEDENDO  AWARDED. 
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John  G.  Hoffman  and  Martin  Rizer,  vs.  John  Coombs. 

Dcember,  1850. 

A  promise  made  bj  the  payee  and  holder  of  a  promissory  note  to  the  maker 
upon  matniily  of  the  note,  that  the  latter  might  retain  the  money  doe  on  it 
for  a  longer  time»  being  without  consideration  is  a  nu Jiim  pac/um,  and  does 
not  release  parties  liable  as  endorsers  or  securities  upon  the  note 

A  promissory  note  was  drawn  by  the  maker  payable  to  the  order  of  the 
plain tiffthe  holder  '^negotiable  and  payable  at  the  Cumberland  BankofAiU' 
gany.**  Upon  the  back  of  this  the  names  of  the  defendants  were  written. 
Hkld  :  That  this  note  itself  is  not  primA  facie  evidence  that  the  defen- 
dants placed  their  names  upon  it  as  makers  or  original  promissors  and  notai 
endorsers. 

It  is  prima  facie  a  note  to  be  offered  for  diseount  at  bank,  and  not  elsewhert, 
and  is  made  paysble  to  the  plaintiff,  in  order  that  he  ma^  become  the  first 
endorser. 

Exceptions  taken  by  a  party  who  doos  not  appeal,  cannot  be  introduced  into 
the  record  on  an  appeal  by  the  other  party. 

Appeal  from  Allegany  county  court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellants  upon  the  following  promissory  note. 
<'  $618.  Cumberland^  August  6th,  1 S45. 

Four  months  after  I  promise  to  pay  to  the  order  of  John 
Ooombsy  six  hundred  and  eighteen  dollars  for  value  received 
negotiable  and  payable  at  the  Cumberland  Bank  of  AUegam/. 

Jonathan  Butler,^' 

On  the  back  of  this  note  the  names  of  the  appellants  were 
endorsed  in  blank,  and  over  them  the  plaintiff  at  the  trial 
wrote  so  that  the  endorsement  read  as  follows : — 

'^August  6(h  1845.  For  value  received  we  undertake  to 
pay  JoAn  Coombsy  the  sum  of  money  in  this  note  specified  ac- 
cording to  the  tenor  and  effect  of  the  said  note. 

John  G.  Hoffman. 
Martin  Rizer.'' 

The  declaration  contained  several  counts  against  the  defen- 
dants as  makers  of  a  promissory  note  of  the  same  effect  as  the 
above,  and  as  guaranteeing  the  payment  of  the  note  made  by 
Butler y  and  the  common  money  counts.    Plea  non  assumpsit. 

1st  Exception.  The  signatures  of  £u/jer,  Hoffman  and 
Rizer,  being  admitted,  the  defendants  offered  the  testimooy 
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referred  to  id  the  opinion  of  this  court  and  asked  an  instruction 
to  the  jury,  that  the  agreement  of  the  plaintiff  to  let  Butler 
have  the  money  again  or  for  a  longer  time,  proved  by  said 
testimony,  and  made  without  the  knowledge  or  consent  of  de- 
fendants, dischai^ed  them  from  all  liability  on  the  note.  The 
court  (Martin,  C.  J.,  and  Mabshai,!.  and  Weisel,  A.  J.) 
refused  to  grant  this  instruction  and  the  defendants  excepted. 

2nd  Exception.  In  this  exception  the  court  refused  to 
grant  a  prayer  of  the  defendants  that  the  pi*ima  facie  or  legal 
presumption  to  be  drawn  from  the  note  itself,  is  that  the  defen- 
dants by  putting  their  names  upon  the  back  of  it  intended  to 
become  indorsers  and  not  makers  or  original  promissors  in  said 
note,  but  instructed  the  jury  that  the  note  itself  was  prima 
facie  evidence  that  the  defendants  placed  their  names  on  the 
back  of  said  note  not  as  endorsers,  but  as  makers  or  as  orignal 
promissors  on  said  note.     Defendants  excepted. 

3rd  Exception.  In  this  exception  the  court  instructed  the 
jury,  at  the  instance  of  the  plaintiff,  that  the  agreement  between 
plaintiff  and  Butler  proved  by  the  testimony,  did  not  release 
the  defendants  from  their  liability  on  the  note.  Defendants 
excepted  and  the  verdict  and  judgment  being  against  them,  they 
appealed  to  this  court. 

The  record  also  contains  several  exceptions  taken  by  the 
plaintiff,  but  no  appeal  was  taken  by  him. 

The  cause  was  argued  before  Spence,  Magruder  and 
Frick,  J. 

By  McKaig,  for  the  appellants,  and 
By  Geo.  A.  Pearre,  for  the  appellee. 

Magruder,  J.  delivered  the  opinion  of  this  courts 

The  appellee,  who  was  the  plaintiff  in  the  court  beiowy 
claimed  the  amount  of  a  promissory  note,  which,  according  to 
its  language,  was  negotiable  and  payable  at  the  Oumberland 
Sank  of  Allegany.  The  note  was  drawn  by  one  Jonathan 
i?u^&r^  payable  to  the  plaintiff  in  the  court  below.  On  the 
back  of  this  note  so  to  be  negotiated  and  paid,  the  names  of  the 
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appellants  are  to  be  found  written  first  in  order  the  name  of  the 
appellant^  Hoffman^  and  below  it  that  of  the  other  appellaat; 
the  handwriting  of  each  being  admitted. 

At  the  time  of  the  trials  there  were  written  over  their  signa- 
tures, these  words: 

"August  6th,  1845.  For  value  received,  we  undertake  to 
pay  to  John  Coombs,  the  sum  of  money,  in  this  note  specified, 
according  to  the  tenor  and  effect  of  said  note."  These  words 
are  in  the  handwriting  of  the  appellee,  the  holder  of  the  note. 

The  appellants  gave  testimony,  that  some  time  in  the  sum- 
mer of  1848,  the  appellee,  speaking  of  the  note  of  Butler ,  then 
in  his  possession,  said  that  he  had  good  endorsers  upon  it; 
that  at  the  maturity  of  said  note,  Butler  came  to  him  and  of- 
fered to  pay  the  said  note  off  promptly;  JJu^&r  at  the  same  time 
remarking,  that  if  he  (the  appellant)  did  not  want  it,  he,  (But- 
ler,) would  like  to  have  his  money  again,  or  for  a  longer  time; 
to  which  proposition  he  assented,  and  permitted  Butler  to  re- 
tain the  money. 

It  was  insisted,  that  this  was  a  new  loan  to  Butler,  and  dis- 
charged the  previous  debt,  and  with  it  any  liability  of  the  ap- 
pellants; and  the  defendant  below  prayed  the  court  so  to  instruct 
the  jury.  The  court  refused,  and  we  think  correctly.  The 
promise  to  let  Butler  have  the  money  a  longer  time,  being 
without  consideration,  was  nudum  pactum.  See  Planters 
Bank  of  Prince  Georges  county  against  Sellman,  2d  Oill  (f 
Johnson,  230. 

This  action  is  brought,  not  against  the  drawer  of  the  note, 
but  against  the  two  persons  who  indorsed  it,  or  who  wrote  their 
names  on  the  back  of  it. 

The  case  has  been  ai^ued  on  both  sides,  as  if  this  was  a 
blank  indorsement.  If  we  could  so  understand  it,  we  should  find 
no  difiiculty  in  distinguishing  this  case  from  former  decisions 
of  this  court,  to  which  reference  was  given  to  us.  The  law  in 
such  cases  is  also  to  be  found  in  Story  on  Prom.  Notes,  sees. 
479,  480. 

We  cannot,  however,  assume,  that  these  were  original  blank 
endorsements.      The  words  written  over  the  names  of  the  ap- 
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pellants,  bear  date  the  very  day  that  Butler^ s  note  is  dated. 
The  case  then  is  not  precisely  what  it  was  supposed  in  the  ar- 
gument to  be. 

We,  however,  reverse  the  judgment  of  the  court  below,  be- 
cause of  the  instruction  which  was  given,  and  which  is  to  be 
found  in  the  second  exception.  We  do  not  think  with  Alle- 
gany county  court,  that  the  note  itself  is  prima  facie  evidence, 
that  the  defendants  (appellants)  placed  their  names  upon  the 
the  back  of  said  note,  not  in  the  character  of  endorsers  of  said 
note,  but  as  makers,  or  original  proraissors. 

There  was  no  evidence  furnished  by  the  written  paper,  or  ali- 
uncle^  of  any  previous  indebtedness  to  the  appellee.  It  is  not 
shown  by  what  authority  he  wrote  the  words,  which  are  found 
over  the  signature;  how  or  when  the  appellants  were  prevailed 
upon  to  have  any  connection  with,  or  to  make  themselves  an- 
swerable for,  any  debt  which  Butler  might  owe  to,  or  was  about 
to  contract  with,  the  appellee. 

It  appears  loo,  that  this  was  a  note,  negotiable  as  well  as 
payable  at  the  Cumberland  Bank  of  Allegany y  and  is  in  form, 
not  only  what  the  charter  of  that  bank  says,  that  all  notes 
there  to  be  discounted  must  be,  but  is  in  the  usual  form  of  notes 
to  be  discounted  by  banking  institutions  only.  It  is  then  prima 
fadcy  a  note  to  be  offered  for  discount  at  bank  and  not  else- 
where, and  is  made  payable  to  the  appellee,  in  order  that  he 
roay  become  ih^firsi  indorser. 

It  is  immaterial,  whether  the  second  indorser  writes  his  name 
before  or  after  the  endorsement  by  the  payee,  but  the  mischief 
would  be  incalculable,  if,  when  the  person  who  is  relied  upon 
as  the  first  indorser,  gets  possession  of  a  note  already  endorsed 
by  one,  who,  according  to  the  undei'standing  of  the  parties,  is 
to  be  the  second  endoi-ser,  he  can  fill  up  the  blank,  which 
jfrima  facie  is  left  for  his  own  name,  with  such  an  undertaking 
as  is  here  offered  in  evidence. 

We  cannot  discover  that  the  appellant  was  aggrieved  by  the 
opinion  of  the  court,  expressed  in  the  third  bill  of  exceptions. 

The  exceptions  taken  by  the  plaintiff  in  the  court  below. 
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have  been  improperly  introduced  into  the  record  and  make  no 
part  of  it. 

1st  and  3rd  exceptions  aflfrmed;  2nd  dissented  from. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


Christopher  Rodemer,    vs.    Joseph    Gonder,   Henrt 
Hazlehurst,  &  Co. — Decejnhcr  1850. 

The  plaintiff  made  a  contract  with  defendants  for  grading  a  section  of  rail 
road,  to  be  completed  by  the  1st  of  October,  1845.  By  this  contract 
monthly  estimates  were  to  be  made  by  tho  defendant's  agent,  of  the  qaanti. 
ty  and  value  of  the  work  done  during  the  month,  four-fifths  of  which 
value  was  to  be  paid  to  the  plaintiff  immediately,  and  the  balance  on  com- 
pletion of  the  work,  said  estimates  to  be  conclusive  between  ibe  parties. 
If  the  plaintiff  failed  to  comply  with  all  its  terms,  or  if  it  should  appeu 
to  their  agent  that  the  work  does  not  progress  with  sufficient  speed,  the 
defendants  ipay  annul  the  contract,  upon  giving  to  the  plaintiff  tArM  dajf^ 
notice  in  writing  to  that  effect,  in  which  case  the  plaintiff  was  to  forfeit 
tho  unpaid  value  of  tho  work  done.  This  right  to  annul  was  not  to  be  muiU' 
a/,  but  to  be  exercited  by  defendants  only.  Estimates  and  payments  abating 
the  one-fifth  were  made  up  to  the  29th  of  October,  1845,  and  the  work  was 
prosecuted  by  plaintiff  until  the  6th  of  November  following,  when  defend, 
ants,  without  notiett  entered  upon  and  expelled  the  plaiutiff  fiom  the  work. 
"Held  : 

That  by  this  act  the  defendants  annulled  the  contract,  and  thereby  released 
the  plaintiff,  and  be  may  sue  in  general  assumpnt  for  the  value  of  the  woik 
actually  done,  and  is  not  bound  to  resort  to  his  special  action  on  the  con- 
tract. 

Where  there  is  a  special  contract  and  the  plaintiff  has  performed  a  part  of  it 
according  to  its  terms,  and  is  prevented  by  the  act  or  consent  of  the  de- 
fendant from  performing  the  residue,  he  may  recover  in  general  atsmmpaii 
for  the  work  actually  done,  and  the  defendant  cannot  set  up  the  special 
contract  to  defeat  him. 

Putting  an  end  to  a  contract  by  one  party  is  an  abandonment  of  it  by  bin, 
and  if  his  acts  in  so  doing  are  such  as  necessarily  to  prevent  a  performanee 
oo  the  part  of  the  other,  the  whole  contract  is  rescinded,  and  the  other  psr> 
ty  may  resort  to  his  quantum  meruit. 
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Where  a  contract  contains  a  number  of  distinct  stipulations,  which  admit  of 
being  separately  executed  and  closed  each  is  taken  distribntively,  and  consi- 
dered as  forming  the  matter  of  a  separate  agreement  after  it  is  so  closed. 

In  this  case  the  plaintiff  is  concluded  by  the  monthly  settlements,  and  by 
reason  of  their  being  closed  as  distinct  ^nd  separate  portions  of  the  con. 
tract,  he  cannot  open  them  again  to  provo  and  recover  the  actual  value  of 
the  work. 

These  partial  payments  bind  him  to  the  whole  settlement,  and  so  far  as  tho 
work  has  been  adjusted  under  the  contract  he  can  recover  only  the  balance 
due  upon  tho  basis  of  these  settlements,  including  the  one-fifth  reserved 
for  ulterior  settlement. 

The  defendants  by  their  own  acts  depriving  the  plaintiff  of  the  means  and 
opportunity  to  comply  with  his  contract,  have  released  all  claim  to  the 
forfeiture  mentioned  in  the  agreement. 

So  far  as  work  has  been  performed  which  remains  unadjusted  between  the 
parties  by  the  monthly  estimates,  the  plaintiff  is  not  bound  by  the  contractt 
bat  is  at  large  upon  his  quantum  meruit  and  may  prove  the  aotttal  value  of 
the  work. 

Tlie  stipulation  in  this  contract  that  the  right  to  annul  it  is  not  mutual,  meaas 
that  the  defendants  may,  in  any  state  of  things,  hold  the  plaintiff  to  hia 
contract,  while  for  causes  alleged  they  are  free  to  break  it ;  but  it  further 
means  that  if  they  exercise  this  privilege  it  t«  then  broken,  becauae  once 
repudiated  by  the  defendant  it  cannot  bind  the  plaintiff. 

Appeal  from  Allegany  county  court. 

The  appellant  (the  plaintiff  below^)  made  a  contract  with  the 
appellees  (the  defendants  below ^)  for  grading  a  section  of  rail- 
road. The  tenns  of  the  contract  are  sufficiently  stated  in  the 
opinion  of  this  court.  The  defendants  having  m  the  manner 
stated  in  the  opinion  prevented  the  plaintiff  from  prosecuting 
the  work,  the  latter  brought  his  action  of  assumpsit  for  the  value 
of  tbe  work  done.  The  declaration  contains  counts  for  work 
and  labor,  and  materials  furnished;  and  the  common  money 
couDts.     Pleas,  non  at^mpsit,  payment,  and  set  off. 

IsT  and  2nd  Exceptions.  The  plaintiff  having  offered  evi- 
denceof  thequautity,  character  and  valueof  the  work  done,  pro- 
posed to  ask  a  witness  whether  there  was  any  place  at  the  work 
or  on  the  section,  where  laborers  could  be  boarded,  at  the  time 
the  plaintiff  commenced  work,  and  whether  he  was  not  obliged 
to  put  up  houses  or  shanlees  in  which  the  hands  might  be 
boarded,  and  whether  or  not  from  these  facts,  and  the  situation 
37        v.9 
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of  the  seetion  on  the  mountain,  the  value  of  the  work  done 
was  enhanced?  To  these  questions  defendants  objected  as 
not  relevant  to  the  issues,  and  fhe  court  (Marshall  and  Weisel 
A.  J.,)  being  of  that  opinion,  would  not  permit tliem  to  be 
asked,  and  the  plaintiff  excepted. 

3rd  Exception.  The  defendants  then  offered  in  evidence 
the  special  agreement  referred  to,  and  proved  that  the  work,  of 
which  the  plaintiff  had  given  evidence  was  all  doneundersaid 
contract:  that  monthly  estimates  of  the  work  and  payments 
upon  it  were  made  according  to  the  terms  of  the  agreement,  up 
to  the  29th  of  October,  1S45;  that  on  the  6th  of  the  following 
month  defendants  entered  on  the  work,  and  gave  notice  to  the 
laborers  that  they  intended  thenceforth  to  conduct  the  work  in 
their  own  names,  which  they  accordingly  did,  the  plaintiff  leav- 
ing the  work  after  protesting  against  this  interference.  Defen- 
dants then  asked  the  two  instructions  set  out  in  the  opinion, 
both  of  which  the  court  granted,  and  plaintiff  excepted. 

4th  Exception.  Was  taken  by  the  plaintiff  to  a  refusal  of 
the  instruction,  that  if  defendants  wrongfully  took  possession 
of  the  work  and  expelled  the  plaintiff  therefrom  on  the  6th  of 
November,  1845,  and  by  their  acts  on  that  day  annulled  the 
the  contract,  the  plaintiff  can  recover  in  this  action. 

6th  Exception.  This  was  taken  by  the  plaintiff  to  the 
rejection  of  his  prayer,  that  if  the  agent  of  the  company  did 
not  make,  or  intend  to  make,  the  monthly  estimates  referred  to 
in  the  agreement  accurate,  but  only  approximate,  then  said 
estimates  are  not  final  and  conclusive  on  the  plaintiff,  but  he 
may  show  from  other  testimony  the  true  amount  of  the  work 
done  up  to  the  6th  of  November,  1845. 

The  verdict  and  judgment  was  for  the  defendants  and  the 
plaintiff  appealed. 

The  cause  was  argued  before  Spence,  Magruder,  and 
Frick,  J. 

By  McKaig  for  the  appellant,  and 

By  Georqk  W.  Pearre  for  the  appelleei^. 
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The  several  bills  of  exception  and  prayers  indicate  the  points 
urged  in  argument. 

FRick^  J.,  delivered  the  opinion  of  (his  court. 

On  the  14th  of  April,  1845,  the  plaintiff  entered  into  a  con- 
tract with  the  defendants  for  graduating  a  section  of  rail  road,  at 
certain  stipulated  prices  for  the  several  kinds  of  work  to  be 
done,  engaging  to  complete  it  on  or  before  the  Ist  day  of  Octo- 
ber of  the  same  year. 

In  the  contract  is  a  stipulation,  that  during  the  progress  of 
the  work  and  until  it  is  completed,  there  shall  be  a  monthly 
estimate  made  by  the  agent  of  the  defendants  of  the  quantity, 
character  and  value  of  the  work  done  during  the  month,/our- 
fi/ihs  of  which  value  shall  be  paid  to  the  plaintiff  at  the  office  of 
the  defendants  in  the  town  t>f  Cumberland^  and  when  the 
work  is  completed  and  accepted  by  the  agents  of  the  company^ 
there  shall  be  a  final  estimate,  when  the  value  appearing  to 
be  due  to  the  plaintiff,  shall  be  paid;  the  said  monthly  esti- 
mates to  be  taken  as  conclusive  between  the  parties. 

The  work  was  commenced  by  the  plaintiff  in  fulfilment  of 
the  contract,  and  it  is  in  evidence  that  during  the  progress  of  it, 
monthly  estimates  as  provided  were  regularly  made  from  ac- 
tual measurements  by  the  agent  of  the  company,  and  the 
plaintiff  regularly  appeared  at  the  office  of  the  defendants,  and 
received  the  payments  from  them  under,  and  with  reference  to, 
said  estimates,  abating  the  twenty  per  cent.,  which  was  reserved 
for  the  final  completion  of  the  work.  The  payments  were 
made  to  the  plaintiff  up  to  the  29th  of  October  1845,  and  the 
work  was  prosecuted  by  him  until  the  6lh  of  November  fol- 
lowing, when  the  defendants  entered  upon  the  work,  and  gave 
notice  to  the  superintendents  and  laborers  engaged  upon  it,  that 
they  intended  thenceforth  to  conduct  the  work  in  their  own 
names,  and  pay  the  persons  so  employed  upon  it  themselves. 
The  workmen  thereupon  suspended  work  under  the  plaintiff 
and  accepted  service  with  the  defendants,  who  sent  an  agent  of 
their  own  appointment  upon  the  premises  to  take  charge  of  the 
work,  and  the  plaintiff  protesting  to  this  agent  against  this  for- 
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cible  act  of  (be  company^  abandoned  the  work  ;  and  after  (hat 
day  it  was  conducted  and  completed  by  (he  defendanls.  This 
right  to  rescind  the  contract  and  discharge  (he  plaintiflf  from 
the  work,  the  defendants  claim  under  the  further  8(ipulation 
in  the  contract;  that  in  case  the  plaintiff  should  not  from  time 
to  time  fully  comply  with  all  the  terms  of  (he  contract^  or  if  it 
should  appear  to  their  agent  that  the  work  does  not  progress 
with  sufficient  speed,  or  in  the  case  of  interference  with  the 
work  by  legal  proceedings,  the  defendants  should  have  power 
to  annul  the  contract  upon  givii^  to  the  plaintiff  Mr^e  cfay^' 
notice  J  in  writing  to  thateffect,  in  which  case  the  unpaid  value 
of  the  work  done  shall  be  forfeited  by  the  plaintiff.  And  this 
right  to  annul  is  furdier  declared  to  be  not  mutual,  but  to  be 
exercised  only  by  the  defendants. 

Hereupon  the  plaintiff  has  instituted  this  action  for  work 
and  labor  done  and  materials  found.  The  declaration  con- 
tains the  usual  common  counts,  and  at  the  trial  of  the  cause 
he  offered  evidence  of  the  value  of  the  work  done,  upon  which 
value  he  claimed  to  recover. 

The  defendants  to  repel  their  claim  offered  in  evidence  the 
special  agreement,  insisting  that  the  plaintiff  having  excluded 
himself  from  the  right  to  rescind  the  contract,  his  remedy  for 
any  breach  on  the  part  of  the  defendants^  was  by  an  action  on 
the  contract,  and  not  upon  the  general  counts;  at  all  events, 
that  he  cannot  recover  in  this  form,  but  for  the  balances,  if  any 
remaining  due  to  him  under  the  monthly  estimates  during  the 
progress  of  the  work  done  by  him,  exclusive  of  the  twenty  per 
cent,  of  said  estimates  retained  by  the  defendants. 

We  are  to  inquire  whether  the  acts  of  the  defendants  in  the 
premises  discharged  the  plaintiff  from  his  obligations  under  it, 
and  if  so,  whether  he  can  maintain  his  action  in  this  form  ? 

By  the  peculiar  and  one  sided  character  of  this  contract, 
the  right  to  rescind  it  is  reserved  to  one  party  alone.  That 
right  however,  is  not  open  to  a  capricious  exercise  of  it,  but 
the  contract  expressly  specifies  the  grounds  upon  which  alone 
he  is  at  liberty  to  abandon  it.  Without  again  recurring  to 
them  or  searching  for  the  reasons  that  prompted  the  acts  by 
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which  the  plaintiff  was  driven  from  the  work,  it  is  enough 
to  know  that  the  defendants  failed  to  give  the  stipulated  notice 
in  writing,  and  without  any  cause  assigned,  entered  upon  the 
work  and  expelled  the  plaintiff.  The  only  imaginable  pretext 
that  the  record  would  justify,  is  that  the  plaintiff  failed  in  the 
time  to  which  he  was  restricted  and  thus  offered  a  legal  justi- 
fication for  the  acts  of  the  defendants.  But  no  such  pretext  is 
alleged.  On  the  contrary  the  work  was  continued  by  the 
plaintifif,  and  payments  made  after  the  1st  of  October,  and  the 
question  would  still  be  open  before  the  jury^  whether  by  con- 
tinuing to  operate  upon  the  work  under  the  contract,  and  un- 
der the  supervision  of  the  plaintiff  ^s  agents,  this  actual  breach  of 
the  contract  had  not  been  waived  by  the  defendants? 

It  is  not  however  material  to  inquire  whether  the  defendants 
rescinded  the  contract  upon  any  of  the  grounds  that  authorized 
it.     They  failed  to  give  the  notice  to  which  the  plaintiff  was 
entitled.     They  broke  the  contract  by  a  forcible  entry  upon 
the  works  without  cause  shown  to  the  plaintiff,  and  in  either 
case  repudiated  and  annulled  the  contract  by  their  own  mere 
act  of  volition.    Is  the  plaintiff  then  further  bound  by  its  stipula- 
tion or  is  he  not  also  at  liberty  to  abandon  it?  Though  one  party 
alone  has  reserved  the  right  to  arrest  the  work,  when  he  does 
80  and  excludes  the  other  by  force  from  further  compliance,  is 
it  too  mach  to  say  that  he  is  discharged  from  all  further  obH- 
gation  under  it,  and  may  treat  it  as  a  mutual  abandonment?  If 
one  party  rescinds  the  contract,  how  can  it  be  said  to  subsist  as 
regards  the  other?  The  stipulation  that  the  right  to  annul  is  not 
mutual,  must  mean  that  the  defendant  in  any  state  of  things, 
however  disadvantageous,  may  hold  the  plaintiff  to  his  contract, 
while  for  causes  alleged  the  defendant  is  free  to  break  it. 
But  it  certainly   means  further,  that  if  the  defendant  exer- 
cises his  privileges,  it  is  then  broken.     Because  once  repudia- 
ted by  the  defendant,  it  cannot  bind   one  and   not  the  other. 
And  the  party  thus  injured  by  the  abandonment  of  the  con- 
tract is  not  bound  to  resort  to  his  special  action,  but  may  re- 
ly upon  the  implied  legal  liability  of  the  other  to  compensate 
the  services  rendered,  and  may  claim  the  adjustment  in  inde- 
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bitatus  assumpsit  upon  the  basis  of  the  work  which  he  has 
actually  performed.  To  defeat  this,  the  defendant  cannot  be 
allowed  to  set  up  the  special  contract,  which  he  was  the  first 
to  violate  and  abandon.  It  would  be  manifestly  unjust  to  al- 
low him  to  do  so,  nor  is  it  sanctioned  by  any  principle  of  law 
or  of  pleading. 

*^  Where  there  is  a  special  contract,  and  the  plaintiff  has  per- 
formed a  part  of  it  according  to  its  terms,  and  has  been  pre* 
vented  by  the  act  or  consent  of  the  defendant  from  performing 
the  residue,  he  may  in  general  assumpsit  recover  for  the^^work 
actually  performed,  and  the  defendantcannot  set  up  the  special 
contract  to  defeat  him ,' '  Smithes  Leading  Cases,  44  Iaxw  Lib.) 
25,  and  cases  cited  in  note  4. 

All  the  authorities  agree  that  by  putting  an  end  to  the  con- 
tract by  one  party,  it  must  be  considered  as  abandoned  by  him 
and  if  his  acts  in  so  doing  are  such  as  necessarily  to  prevent  a 
performance  on  the  part  of  the  other,  the  whole  contract 
must  be  considered  as  rescinded,  and  the  other  party  may  re- 
sort to  his  quantum  meruit. 

The  question  now  is,  what  is  the  effect  of  this  doctrine  upon 
the  particular  contract  now  before  the  court,  and  what  is  the 
measure  of  indemnity  by  which  the  plaintiff  is  to  recover? 
He  has  received  payments  or  at  least  adjusted  monthly  ac- 
counts upon  the  basis  of  seulement  prescribed  by  (he  contract. 
Are  these  adjustments  obi igatoiy  upon  him,  or  is  the  contract 
open  in  its  entirety  to  claim^  as  he  does  here,  the  fair  and  full 
value  of  his  work,  independant  of  the  prices  regulated  by  the 
contract? 

It  would  seem  that  where  the  agreement  contains  a  number 
of  distinct  stipulations,  which  admit  of  being  separately  exe- 
cuted and  closed,  each  is  taken  distributively  and  consider- 
ed as  forming  the  matter  of  a  separate  agreement  after  it  is  so 
closed.'  See  Smith'* s  Leading  Oases  dhose^,  and  the  case  there 
cited,   Sickles  vs.  Paitison,  14  Wend.,  257. 

By  the  contract  before  us,  payments  are  to  be  made  at  stipu- 
lated periods  according  to  the  amount  of  work  performed. 
The  plaintiff  was  not   required  to  perform  any  given  amount 
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of  work  in  each  month,  but  whatever  was  performed  by  him, 
was  to  be  measured  and  estimated  by  the  prices  fixed  and 
closed  by  a  payment  to  the  plaintiff.  It  is  true  that  twenty 
per  cent,  is  reserved  in  the  hands  of  the  defendants,  dependent 
upon  the  conditions  in  the  contract,  looking  to  the  completion 
of  the  work.  But  that  reservation  can  in  no  wise  affect  the 
principle  of  adjustment  adopted  by  the  parties  themselves. 
The  contract  being  in  its  terms  divisible,  and  the  consideration 
likewise,  it  is  obvious  that  a  separate  assumpsit  arises,  and  an  ac- 
tion could  be  sustained  at  each  of  these  monthly  periods  respec- 
tively, upon  the  adjustments  of  the  work  done  and  the  estimate  of 
theagentof  thedefendant'sexcludingthe  twenty  percent,  reserv- 
ed for  ulterior  settlement.  But  when  the  contract  is  annulled 
and  the  plaintiff  is  excluded  from  the  performance,  the  amount 
so  reserved  becomes  part  of  the  arrears  of  the  monthly  payments 
to  which  he  is  as  much  entitled  as  if  he  had  been  permitted  to 
complete  the  contract.  It  is  released  from  (he  conditions  under 
which  it  was  retained  by  the  act  of  the  defendants  themselves, 
and  forms  part  of  the  amount  which  the  plaintiff  has  earned 
under  the  monthly  estimates  made  by  the  agent  of  the  com- 
pany. And  upon  the  action  of  iiidelntatus  assumpsit  which 
arises  to  the  plaintiff  by  the  defendant's  breach  of  the  contract,  the 
plaintiff  is  entitled  to  include  it  as  an  amount  expressly  admit- 
ted to  be  due  to  him,  upon  adjustment  of  the  monthly  accounts. 
He  is  concluded  by  these  settlements,  and  by  reason  of  their 
being  closed  as  distinct  and  separate  portions  of  the  contract, 
he  cannot  open  them  again  to  prove  and  recover  the  actual 
value  of  his  work.  His  claim  has  in  fact  been  liquidated 
upon  the  quantity  of  work  done  and  the  value  ascertained  by 
the  prices  in  the  contract,  and  he  is  effectually  barred  by  adopt- 
ing the  adjustments  and  receiving  payments  under  them.  The 
partial  payments  bind  him  to  the  whole  settlement.  And  so 
far  as  the  work  has  been  ascertained  and  adjusted  under  the 
contract,  he  is  entitled  to  recover  only  the  balance  upon  the 
basis  of  these  settlements,  whatever  may  remain  inarrearinclud- 
ding  the  twenty  per  cent.  For  by  the  defendant's  own  proceed- 
ing he  has  released  all  claim  to  this  forfeiture, as  by  his  act  the 
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plaintiff  was  deprived  of  the  means  and  opportunity  to  com- 
ply with  his  contract,  and  this  twenty  per  cent.^  thus  becomes 
part  of  the  money  earned  by  the  plaintiff  under  it. 

This  is  the  rational  and  legal  interpretation  of  these  adjust- 
ments. So  far  however,  as  work  has  been  performed  that  re- 
mains unadjusted  between  the  parties,  the  plaintiff  is  at  large 
upon  his  quantum  meruit y  and  is  at  liberty  to  prove  the  ac- 
tual value  of  such  work.  Here  the  rates  of  compensation 
stipulated  by  the  contract  are  no  longer  binding  upon  the  par- 
ties. They  constitute  but  an  element  in  the  proof,  proper  to  go 
to  the  jury  as  ptima  facie  evidence  of  value,  leaving  it  still 
open  to  the  parties  1o  show  how  this  average  standard  of  prices 
agreed  on,  ought  to  be  more  or  less,  according  to  the  difficulties 
and  value  of  this  particular  portion  of  the  work,  in  comparison 
with  the  other  portions.  In  relation  to  this  part  of  the  case,  they 
are  not  to  be  considered  as  arbitrary  or  conclusive.  Smithes 
Leading  Cases,  44  Law  Lib,,  30. 

With  these  principles  controlling  the  case,  we  proceed  briefly 
to  apply  them  to  the  respective  prayers  submitted  by  the  parties. 

Upon  the  Ist  and  2d  prayers  of  the  plaintiff,  we  think  the 
evidence  of  Jeanpierre  was  impioperly  excluded  by  the  court. 
The  plaintiff  had  proved  by  a  competent  witness  the  value  of 
the  work,  from  an  estinmte  and  calculation  of  his  own^  inde- 
pendent of  the  prices  fixed  by  the  contract;  and  then  offered  to 
prove,  that  from  the  inaccessible  character  of  the  country,  and 
the  want  of  accommodation  for  laborers,  the  work  involved 
preparatory  labor  aru]  additional  difiiculties,  which  neceasarily 
enhanced  the  value  of  the  work  done  by  the  plaintiff;  and  we 
can  see  no  good  reason  for  rejecting  it.  It  was  a  fair  and  pro- 
per subject  of  consideration  before  the  jury,  in  this  form  of  action, 
and  the  character  of  the  evidence  seems  to  us,  sufficiently  ap- 
parent on  the  face  of  the  prayer,  without  further  explanation 
of  its  object  and  tendency.  It  was  intended  to  present  to  the 
jury,  the  particular  difficulties  that  increased  the  labour  and  en- 
hanced the  value  of  the  work.  The  special  agreement  had  not 
rlien  been  produced,  and  the  views  here  taken  under  the  ad- 
j-ustment,  were  not  in  the  way  of  the  evidence  as  offered.     And 
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80  far  as  it  applies  to  the  uDadjusted  portion  of  the  work,  it  must  ' 
still  be  considered  good  and  competent  evidence.     What  par- 
ticular weight  it  may  be  entitled  to  before  a  jury,  we  are  not  to 
say.    We  think  it  was  legitimate  evidence,  and  as  such/ougfat 
to  have  been  submitted  to  them. 

The  defendlints  then-  having  offered  in  ^videncer  the  special 
agreement,  and  proved  by  the  agent  of  the  company,  that  the 
monthly  estimates  welre'made  by  him,  ttom  actual  measurements 
by  himself  and  his  assistant,  and  that  upon  alt  the  estimates, 
payments  had  been  received  by  the  |daintiff;  the  plaintiff  proved , 
(hat  on  the  6th  day  of  November,  the  defendants  entered  upon 
ffae  works,  and  without  notice  or  reason  assigned,  assumed  the 
direction  of  them,  and  refused  to  allow  the  plaintiff  to  proceed. 
And  the  defendants  hereupon,  prayed  the  instruction  of  the 
court: 

1st.  That  the  plaintiff  cannot  recover  under  this  declaration 
for  said  work  and  labor,  except  for  the  balances,  if  any,  re- 
maining due  under  the  monthly  estimates,  made  by  the  agent 
during  the  progress  of  the  work,  exclusive  of  the  twenty  per 
cent,  of  said  estimates,  retained  by  the  defendants;  and 

2d.  That  by  the  terms  of  the  contract,  the  plaintiff  deprived 
himself  of  the  right  to  rescind  the  same,  and  that  his  remedy 
for  any  breach  of  it,  is  by  suit  upon  the  contract;  and  that  he 
cannot  recover  undei'  this  dl^clnration  for  any  work  or  labor,  or 
other  service  performed,  without  showing  an  annulment  of  it, 
by  the  express  agreement  of  both  parties^  which  instructions  the 
court  gave  to  the  jury. 

It  has  been  already  said,  that  undef  the  circumstances,  and 
in  this  form,  the  plaintiff  may  not  only  recover  the  balances 
due  on  the  monthly  statements  of  iKe  work  adjusted,  as  well 
OS  the  value  of  the  work  unadjusted,  but  also  the  twenty  per  cent, 
retained  in  the  bauds  of  the  defendants;  the  first  prayer  of  the 
defendants  ought,  therefore,  to  have  been  rejected.  We  have 
also  said,  that  the  defendants  having  rescinded  the  contract  by 
their  own  act  of  force,  and  without  notice,  (he  right  to  sue  in 
this  form,  was  open  to  the  plaintiff;  because  by  this  unlawful 
exercise  of  the  right  reserved  to  ihem,  the  contract  was  at  an 
38        V.9 
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end;  and  there  could  be  no  necessity  to  show  an  express  agree- 
ment of  the  one,  to  ratify  the  wrongful  act  of  the  other  paity. 
It  is  enough  y  that  the  plaintiff  was  not  notified  or  consuhed, 
and  that  the  defendants  terminated  the  contract  by  their  o^n 
arbitrary  and  capricious  action,  and  left  the  plaintiff  no  other 
alternative,  than  to  acquiesce  and  seek  his  remedy  at  law. 
There  is,  therefore,  error  in  both  these  instructions  of  the  court. 
The  third  instruction  asked  by  the  plaintiff,  relates  to  the 
form  of  action,  resulting  from  the  expulsion  of  the  plaintiff 
from  the  work,  and  the  wrongful  possession  by  the  defendant, 
which  we  have  before  determined  was  under  the  facts  in  the 
cause,  properly  an  action  for  work  and  labor,  &c.,  and  coDse- 
quently,  the  court  erred  here,  also,  in  refusing  to  grant  it. 

The  fourth  instruction  asked  by  the  plaintiff,  was  to  reject 
the  monthly  estimates,  as  not  final  and  conclusive;  because  the 
measurements  were  not  actually  made  by  the  agent,  and  be- 
cause he  did  not  intend  to  make  these  monthly  estimates  accu* 
rate;  which  the  court  properly  refused;  because  there  is  no  evi- 
dence^  that  he  did  not  intend  them  to  be  accurate.  On  the 
contrary  as  proved  by  him,  they  were  made  from  actual  mea- 
surements, which  were  returned  to  the  ofiice  of  the  defendants, 
and  the  plaintiff  regularly  appeared  there  and  received  the 
payments  under,  and  with  reference  to  these  estimates. 

The  judgment  must  be  reversed^  and  the  cause  returned  to 
the  county  court. 

JUDEMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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Samuel  Grinder,  Michael  Grinder^  Jacob  Grinder 
AND  John  Bauoher^  Surviving  Obligors  of  John 
Grinder^  vs.  Robert  Nelson.— Z?ecemier  1850. 

A  general  demurrer  brings  before  the  court  the  whole  record,  and  judgment 
will  be  rendered  thereon  against  the  party  who  commits  the  first  Fice  or 
imperfection  in  pleading. 

In  all  cases  susceptible  of  doubt  and  where  a  statute  is  open  to  interpreta* 
tion  it  is  to  be  construed  to  operate  prospective! j,  but  where  a  statute 
either  by  express  provision  or  necessary  implication  is  retroactive  the  rule 
does  not  apply, 

The  act  of  1845,  ch.  352,  which  declares  **that  in  any  suit  or  action  here, 
after  to  be  brought  in  any  court  of  law  or  equity  in  this  State  upon  any 
bond  or  contract,"  &c.  the  party  who  seeks  to  plead  the  usury  aet  of 
1704,  must  specially  plead  the  same,  and  set  out  in  his  plea  the  sum  ac- 
tually duo  with  legal  interest,  is  retroactive  as  to  contracts  made  before  its 
passage,  and  is  not  for  this  reason  unconstitutional  or  void. 

It  is  incumbent  on  those  who  assail  a  statute  on  the  ground  of  its  invalidity 
to  make  out  a  clear  case  of  legislative  usurpation. 

An  ex  postfaeio  law  within  the  meaning  of  the  constitution  of  the  United 
States,  relates  to  crimes  and  has  no  application  to  private  rights  or  civil 
remedies. 

The  act  of  1845,  cannot  be  regarded  as  viulating  the  obligation  of  any  con- 
tract: so  far  as  it  operates  upon  the  contract  df  loan,  it  upholds  and  sus- 
tains it  in  part, 

A  State  law,  though  it  may  divest  by  its  retroactive  operation,  vested  rights, 
is  not  for  this  reason  to  bo  treated  as  an  infraction  of  the  constitution  of 
the  United  States. 

The  constitution  of  the  United  State*  does  not  prohibit  the  States  from' 
passing  retrospective  laws  generally,  but  only  ex  poet  facto  laws,  and  laws 
impairing  the  obligation  of  contracts. 

The  15th  article  of  the  bill  of  rights  of  this  State  only  forbids  retrospective 
criminal  laws,  meaning  ex  poet  facto  laws,  and  is  a  rocognition  of  the  right 
of  the  legislature  to  pass  retrospective  laws  relating  to  civil  cases  and 
contracts. 

A  statute  which  by  its  retrospective  operation  divests  vested  and  valuable 
rights,  is,  in  the  absence  of  any  express  prohibition  in  the  constitution  of 
the  United  Stateef  or  of  this  State,  unauthorixed  and  void,  as  arbitrary  and 
violatory  of  the  first  rules  of  right  and  justic3,  and  contrary  to  the  funda* 
mental  principles  of  the  social  compact. 
Under  the  act  of  1701,  a  party  could  in  equity  obtain  relief  against  an  nsuri- 
one  contract  only  by  paying  or  offering  to  pay  the  principle  sum  with  legal 
tnterest. 
Neither  could  the  borrower  maintain  an  action  of  trover  at  law,  under  this 
aet  of  1701,  to  recover  goods  hypothecated  to  secure  an  nsnrious  debt,  un- 
less he  tendered  the  amount  aetnally  loaned. 
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If  a  borrower  baa  paid  money  on  an  uaorioaa  contract,  neitber  law  nor  e^ai' 
ty  will  enable  him  to  recover  more  than  the  eiceas  fiajd  bey«iod  the  pria* 
cipal  and  lawful  interest. 

The  borrower  is  at  all  times  and  under  all  circums^nces  nnder  a  nxyal 
obligation  to  pay,  or  tender,  the  sum  actually  loaned  with  legal  Interest  at 
a  fair  compensation  for  its  nso. 

The  act  of  1845,  only  compels  the  borrower,  who  as  a  defentUnt  seeks  to 
protect  himself  against  a  asarious  contract,  to  do  precisely  what  he  wu 
before  obliged  to  do  when  he  stood  in  the  position  of  piaintif* 

In  this  view  this  act  is  plainly  remedial,  the  exercise  of  legislative  anthorily 
oyer  the  subject  of  remedies,  a  power  which  nnqaestionably  may  be  exer 
cised  at  pleasure,  in  relation  to  past,  as  well  as  future  contracts. 

An  act  which  diyests  a  right  through  the  instrumentality  of  the  remedy,  and 
aider  the  pretence  of  regulating  it,  is  as  objectionable  as  if  aimed  at  the 
right  itself. 

But  the  vested  rights  thus  guarded  are  those  only  to  which  a  party  may  ad- 
here, and  upon  which  he  may  insist  without  violating  any  principle  of 
soMnd  morality;  there  can  be  no  vested  right  to  do  a  wrong,  or  violate  a 
moral  duty,  or  resist  the  performance  of  a  moral  obligation. 

A  borrower  can  have  no  righf  as  a  matter  of  private  justice,  to  repudiate 
his  contract,  so  as  to  escape  from  the  payment  of  the  sum  actually  rs. 
ceived. 

The  act  of  1845,  ch.  352,  is  free  from  objection,  and  is  to  be  enforced  as  a 
Talid  exercise  of  legislaliyo  power. 

Appeal  from  Frederick  coimty  court. 

This  was  an  action  of  debt  brought  by  the  appellee  against 
the  appellants  on  the  4th  of  September  1846,  upon  a  single  bill 
executed  by  the  laiier  on  ilut  Utbjof  April  1840,  for  $360, 
pajrable  to  the  appellee  twelve  months  after  date.  Baugher 
one  of  the  defendants  appeared  and  pleaded  several  pleas  of  usu- 
ry under  thp  act  of  1704.  To  these  pleas  the  plaintiff  replied, 
that  there  was  at  the  commencement  of  the  suit,  and  still  is 
due  on  the  said  single  bill,  $350,  the  principal  actually  loaned 
with  interest  at  six  per  cent.,  wherefore  he  prays  judgmAot  upon 
fuch  principal  sum  and  interest,  to  be  ascertained  by  a  verdict 
of  a  jiiiry  to  be  found  under,  and  according  to,  tjie  9Ct  of 
1846,  ch.  362,  passed  the  10th  of  March  1846. 

To  this  replication  the  defendant,  Baugher ,  demurred,  but 
the  court  overruled  the  demurrer  and  rendered  judgment  for  the 
plaintiff  for  the  amount  of  the  single  bill,  and  damages  and 
costs,  frqn)  wbicb  the  defendants  appealed. 
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The  cause  was  ai^ued  before  Spenoe,  Magruder,  Martin 
and  Prick,  J. 

P.  A.  Schley  for  the  appellanis,  contended. 

1st.  That  at  the  time  the  contract  was  made,  it  was  tainted 
by  usury,  and  that  as  the  law  then  existed,  and  the  right  of 
the  appellant  under  the  law.  there  was  vestedxu  him  the  right 
to  declare  the  contract  void,  as  usurious,  and  there  was  no 
legal  obligation  on  his  ]>art  to  perform  it,  and  do  legal  right 
vested  in  the  appellee  to  enforce  it. 

2nd.  That  the  act  of  1845,  having  been  passed  long  after 
the  contract  was  made^  and  after  the  right  of  the  appellant  was 
vested,  to  repudiate  the  <:ontract  and  relieve  himself  from  it, 
and  all  obligation  under  it,  it  was  not  competent  for  the  legis- 
lature to  pass  a  law  so  to  operate  upon  this  contract,  and  the 
rights  of  the  appellant  under  it,  ns  to  divest  the  appellant's  right, 
set  up  the  contract  anew,  engraft  upon  it  new  rights  on  the 
part  of  the  appellee,  and  create  new  obligations  on  the  part  of 
the  appellant,  not  existing  at  the  time  of  the  contract,  and  that^ 
therefore,  the  appellee  cannot  call  to  his  aid  the  provisions  of 
this  act  of  Assembly ,  to  enforce  his  claim  against  the  appellant, 
who  is  a  mere  security^  and  as  such  viewed  by  the  law. 

Jos.  M.  Palmer  for  the  appellee,  made  the  following  points. 

1st.  On  the  general  demurrer  to  the  plaintiff's  replication, 
the  court  will  examine  and  consider  the  whole  record  and 
mount  up  to  the  first  defect  in  substance,  and  give  judgment 
against  the  party  whose  pleadings  are  first  substantially  defec- 
tive. 

2Dd.  The  defendant's  {John  BaugheVf)  plea  of  usury  in 
bar  of  the  action,  is  defective  in  substance,  and  bad  on  general 
demurrer,  it  not  being  pleaded  in  the  form  and  manner  requir- 
ed and  directed  by  the  act  of  Assembly  of  1845,  ch.  352. 

3rd.  The  plaintiff's  replication  is  substantially  correct,  upon 
which  an  issue  of  fact  ought  to  have  been  framed,  to  try  by  .a 
jury  said  issues,  to  ascertain  the  actual  sum  of  money  fairly  due 
upon  the  said  bill  obligatory  as  having  been  actually  loaned. 
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&c.  with  interest  thereupon  at  the  rate  of  six  per  cent,  per  au- 
Dum.  according  to  the  provisions  of  said  act  of  1845^  &c. 

4ih.  The  main  question  for  the  consideration  of  the  court 
upon  the  pleadings  in  this  case,  is,  whether  the  passage  of  the 
act  of  1845,  ch.  352^  was  a  constitutional  exercise  of  legisla- 
tive power,  so  far  as  it  concerns  pre-existing  contracts,  &c. 
The  appellee  insists  tliat  the  act  does  not,  in  any  way,  cod- 
flict  with  the  constitution  of  the  United  States,  or  the  consti* 
tulion  of  this  State. 


Martin  J.,  delivered  the  opinion  of  this  court. 

In  this  case  an  action  of  debt  was  instituted  in  Frederick 
county  court  on  a  single  bill,  executed  on  the  11th  of  August 
1840,  by  which  the  appellants  stipulated  to  pay  to  the  appellee 
the  sum  of  $350,  with  interest,  frotu  the  date  of  the  note.  It 
appears  from  the  record  that  John  Baugher,  one  of  the  appel- 
lants, appeared  in  court,  and  pleaded  in  bar  of  the  action  the 
statute  of  usury  of  1704,  chap.  69,  in  force  at  the  time  this 
loan  was  made  and  the  contract  created.  This  suit  was  insd- 
tuted  on  the  4ih  of  September,  1846,  and  to  this  plea  in  bar 
of  the  action  upon  the  ground  of  usury,  the  plaintiff  filed  a 
replication,  in  which  he  averred  that  the  suit  was  brought  to  re- 
cover the  sura  due  on  the  note,  with  legal  interest  thereon,  and 
prayed  judgment  for  such  sum  as  might  be  ascertained  by  a 
jury  to  be  fairly  and  actually  due,  in  conformity  with  the  pro- 
visions of  the  act  of  Assembly  of  1845,  chap.  352.  To  this 
replication  a  general  demurrer  was  interposed.  Judgment  was 
rendered  upon  this  demurrer,  in  favor  of  the  plaintiff,  and  upon 
an  appeal  from  this  judgment  of  the  county  court,  the  case  has 
been  brought  here  for  our  examination  and  revision. 

We  have  already  stated,  that  the  plea  filed  in  this  case  by  the 
defendant,  was  grounded  on  the  usury  act  of  1704,  chap.  69, 
If  that  act  is  to  be  treated  as  unrepealed,  and  in  force  with  re- 
spect to  this  particular  transaction,  then  the  plea  must,  of  couise, 
be lield  as  an  absolute  bar  to  the  action.  If,  pn  the  contrary, 
the  act  of  Assembly  of  1704,  chap.  69,  is  to  be  considered  as 
abrogated  with  reference  to  this  contract,  by  the  act  of  1845, 


OF  MARYLAND.  303 


Baagher,  et  al.,  vs.  Nelson. — 1850, 


chap.  352,  then  the  plea  is  defective,  as  it  does  not  conform  to 
the  provisions  of  the  latter  statute;  and  judgment  would  be 
rendered  upon  the  general  demurrer,  which  brings  before  the 
coart  the  whole  record,  against  tliis  plea,  as  containing  the  first 
vice  or  imperfection.  Morgan  vs.  Morgan ^  4  Gill  and  Jchn., 
398.  State  vs.  Nicols,  10  G.  J^  John.,  27.  It  is  apparent, 
therefore,  tliat  the  controversy  in  this  case  rests  entirely  upon 
the  legal  sufficiency  of  this  plea.  A  question,  the  solution  of 
which  depends  upon  the  further  questions,  whether  the  act  of 
1845,  chap.  352,  is  to  be  interpreted  as  embracing  this  particu- 
lar case;  and  if  so,  whether  it  is  to  be  enforced  by  the  courts 
as  a  valid  and  constitutional  act  within  the  range  and  scope  of 
the  legislative  power? 

The  point  made  by  the  counsel  for  the  appellant,  that  this 
act  is  to  be  constructed  by  the  court  as  prospective  in  its  opera- 
tion, and  intended  by  the  legislature  to  apply  only  to  such  con- 
tracts as  were  created  after  its  enactment,  cannot  be  maintained. 
The  wisdom  and  inherent  justice  of  the  rule  which  declares 
that,  in  all  cases  susceptible  of  doubt,  and  where  the  statute  is 
open  to  interpretation,  it  shall  be  so  construed  as  to  operate  pro- 
spectively, is  admitted  to  its  utmost  extent.  It  is  founded  upon 
the  presumption,  that  the  legislature  did  not  intend  to  make  a 
new  rule  for  past  transactions.  Nova  constUutio  futuris  fa- 
mam  debet  imponere  njon  prtBteritis.  But  this  general  princi- 
ple, salutory  and  well  established  as  it  is,  as  an  element  of  juris- 
prudence, can  have  no  application  to  a  case  where  the  legisla- 
ture have  declared,  in  language  too  express  and  plain  to  be 
mistaken^  that  they  designed  to  give  to  the  statute  in  ques- 
tion, a  retroactive  operation.  In  such  a  case  there  is  no  room 
for  interpretation.  Whether  an  act  possessing  this  retroactive 
character  is  to  be  condemned  as  an  unconstitutional  and  unautho- 
rised exercise  of  legislative  power,  is  another  question ;  but  no- 
thing can  be  more  clear  than  that  so  long  as  this  act  is  recog- 
nized as  a  valid  and  operative  statute,  it  must  be  enforced  in  ac- 
cordance with  the  will  of  those  who  created  it.  In  the  case  of 
Chsken  vs.  Stonington,  4  Conn.  Rep.,  220,  the  Supreme  court 
of    Ccnnecticui,  when  speaking  upon  this  subject,  said: 
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^*  It  must  be  admitted^  that  by  construction,  if  it  can  be 
avoided^  no  statute  should  have  a  retrospect  anterior  to 
the  time  of  its  commencement.  This  principle  is  founded  ou 
the  supposition  that  laws  are  intended  to  be  proepective  only. 
But  when  a  statute,  either  by  explicit  provision  or  neceseary 
implication,  i?  retroactive,  there  iff  no  room  for  construction;  and 
if  the  law  ought  not  to  be  effectuated  it  must  be  on  a  different 
principle.'^ 

This  is  the  predicament  of  the  act  of  1845,  chap.  362.  It 
was  passed  on  the  lOlh  ef  March ,  1846,  and  declares,  <'that  in 
any  suit  or  action  hereafter  to  be  brought  in  any  court  of  law 
or  equity  in  this  Slate,  upon  any  bond,  &c.,  or  upon  any  con- 
tract, &c.,  whether  the  same  relate  to  the  loan  of  any  money, 
&c.,  in  which  any  person  shall  seek  to  avail  himself  of  the 
provisions  of  the  act  of  Assembly  of  1704,  it  shall  be  incum- 
bent on  such  pei-son  specially  to  plead  the  same,  and  in  such 
plea  to  set  out  the  sums,  both  principle  and  interest,  actually 
and  itiirly  due  on  such  bonds,  &c.,  estimating  the  principal 
debt  actually  loaned  or  contnicted  for,  with  interest  thereupon, 
at  the  rate  of  six  per  cent,  per  annum."  The  expressions  of  this 
statute  are  too  clear  and  explicit  for  dispute.  There  is  no  room 
for  construction.  The  language  of  the  act  is,  'Mhat  in  any  suit 
hereafter  to  be  brought,"  d:c.  That  is,  in  any  suit  brought  after 
the  10th  of  March,  1846,  it  shall  be  incumbent  on  the  defen- 
dant to  plead  as  required  by  its  provisions.  This  action  wav 
instituted  on  the  4ih  of  September,  1846,  and  it  is  impossible 
to  do  otherwise  than  determine  that  this  ca£e  is  covered  by  the 
act  of  1845,  although  the  note  in  controveray  was  executed 
many  years  before  its  enactment. 

The  next  question  presented  for  our  examination  is,  whether 
the  act  of  1845,  assuming  it  to  be  retrospective  in  its  character, 
is  to  be  treated  as  an  unconstitutional  exercise  of  legislative 
power,  so  far  as  it  operates  upon  pre-existing  contracts?  Ques- 
tions of  this  kind  are  always  regarded  by  the  courts  as  the  most 
important  that  can  be  submitted  for  their  adjudication.  It  is 
certainly  the  aUribule  of  the  judicial  tribunals  in  this  counliy, 
to  annul  an  act  of  the  legislature  when  it  is  manifest  to  the 
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courls,  that  in  passing it^  the  legislature  have  violated,  or  abused 
the  povE^ers  granted  to  ihem  by  the  people.  But  this  high  power 
is  to  be  exercised  with  the  most  guarded  circumspection  and 
care.  An  act  emenating  from  a  co-ordinate  branch  of  the  go- 
vernment is  presumed  to  be  valid.  And  all  agree  that  it  is  in- 
cumbent upon  those  who  assail  a  statute  on  the  ground  of  its 
invalidity,  to  make  out  a  clear  case  of  legislative  usurpation. 
We  proceed  to  inquire  if  this  act  is  obnoxious  to  the  objections 
which  have  been  urged  against  it. 

We  did  not  understand  the  counsel  for  the  appellant  as  co&- 
tending  that  this  act  was  to  be  considered  as  unconstitutional 
upon  the  ground  of  its  repugnancy  to  the  10th  section  of  the 
1st  article  of  the  constitution  of  the  United  States,  prohibiting 
ihe  States  from  passing  ex  post  f ado  laws,  or  laws  impairing  the 
obligation  of  contracts.     There  cerlaiuly  could  be  no  founda- 
tion for  such  a  proposition.     This  law,  although  retroactive  in 
its  character,  has  none  of  the  charncleristics  of  an  ex  post  facto 
law^  as  that  plirase  was  understood  by  the  convention  who 
framed,  and  the  people  who  adopted  the  federal  constitution. 
An  ex  post  facto  law  relates  to  crimes,  and  has  no  application 
to  private  rights  or  civil  remedies.     Colder  vs.  Bully  3  DaL,. 
386.     Fletcher  vs.  Pecky  6  Cranc/i,  187.     It  is  equally  clear, 
iliat  the  statute  in  question  cannot  be  regarded  as  violating  the 
obligation  of  any  contract.     There  is  no  contract  invaded  bjf 
ii.      So  far  as  it  operates  upon  the  contract  of  loan,  it  upholds 
and  sustains  it  in  part.      Andrews  vs.  Russely  7  Blackford^ 
475.     And  it  is  now  established,  by  the  adjudications  of  the 
Supreme  Court,  that  even  if  this  act  could  be  regarded  as  di- 
vesting, by  its  retroactive  operation,  vested  rights,  it  would  not, 
for  that  reason,  be  treated  as  an  infraction  of  the  constitution 
of  the  United  Slates.     Satterlee  vs.  Mntthewsony2  Pet.y  413, 
Waison  vs.  Mercer,  8  Pet.,  110.     Charles  River  Bridge  vs. 
Warren  Bridge,  11  Pet.,  540. 
In    Satterlee  vs.  Matthewson,  2  Pet.,  413,  the  court  said: 
<<  The  State  law  is  said  to  be  retrospective.     Be  it  so;  but 
retrospective  laws,  which  do  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  facto  laws,  are  not 
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condemned  or  forbidden  by  any  part  of  the  constitution  of  the 
United  States.'^ 

In  Watsofi  vs.  Mercer,  SPet.j  IIQ,  the  court  declared,  that 
they  had  no  powcr'^o  pronounce  an  act  of  the  Stale  legislature 
void,  as  contrary  to  the  constitution  of  the  United  States,  from 
the  mere  fact  that  it  divests  antecedent  vested  rights  of  property, 
The  constitution  of  the  United  States  does  not  prohibit  the 
States  from  passing  retrospective  laws  generally,  but  only  ej 
post  facto  laws.'^  The  principles  thus  enunciated,  were  quo- 
ted with  approbation,  and  reaffirmed  by  Mr,  Chief  Justice 
Taney f  in  delivering  the  opinion  of  the  court  in  the  case  of 
Charles  River  Bridge  vs.  the  Warren  Bridge,  11  Pet.,  540. 

It  is  impossible  to  maintain  that  the  act  of  1845  can  be 
considered  as  violating  any  of  the  prohibitions  or  restrictions  OQ 
the  legislature,  to  be  found  in  the  bill  of  rights,  or  constitution 
of  the  State  of  Marylaiid.  In  the  bill  of  rights,  art.  15,  it  is 
declared,  <4hat  retrospective  laws,  punishing  facts  committed  be- 
fore the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppressive,  unjust,  and  incompatible  with  liberty; 
wherefore,  no  ex  post  facto  law  ought  to  be  made."  This  ar- 
ticle, by  its  very  terms,  is  confined  to  retrospective  criminal 
laws,  meaning  ex  post  facto  laws.  It  is  a  recognition  of  the 
right  in  the  legislature  to  pass  retrospective  laws,  so  far  as  they 
relate  to  civil  cases  and  contracts.  Expressio  unius  exclusio 
alterivs.  Our  books  of  statutes  are  filled  with  retrospective 
laws,  healing  imperfect  deeds,  or  validating  defective  acknow- 
ledgments, which  have  been  rarely  impeached,  and  when  as- 
sailed, have  been  invariably  sustained  by  the  decisions  of  the 
courts. 

The  counsel  for  the  appellant  has,  however,  contended,  that 
at  the  time  this  contract  was  made,  it  was  tainted  with  usury; 
and  that,  as  the  law  then  existed,  there  was  vested  in  him  the 
right  to  declare  the  contract  void,  as  usurious,  and  to  repudiate 
it;  that,  by  the  act  of  1845,  he  has  been  divested  of  this  right; 
that  a  statute  thus  retrospectively  divesting  him  of  a  vested  and 
and  valuable  right,  was  an  arbitrary  act,  violatory  of  the  first 
rules  of  right  and  justice,  and  contrary  to  the  fundamental 
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principles  of  the  social  compact;  that  an  act  of  this  character, 
is  not  in  the  nature  of  legislative  power,  and  that  it  is,  there- 
fore, to  be  treated  as  unauthorized  and  void,  in  the  absence  of 
any  express  prohibition  to  be  found  against  it  in  the  constitution 
of  the  United  States,  or  in  the  constitution  of  this  Slate.  3 
Dal.y  388,  6  Oanch,  135.     9  Cfill  tj*  John.,  408. 

The  argument  on  (his  point  was  pressed  upon  the  court  by 
the  counsel  with  great  force  and  ingenuity.  We  have  careful- 
ly considered  it,  and  think,  that  when  the  rights  of  the  bor- 
rower and  lender  of  money  on  a  usurious  contract,  as  they  ex- 
isted under  the  usury  act  of  1704,  ch.  69,  are  carefully  ex- 
amined, it  will  be  seen  (hat  it  is  impossible  to  view  the  act  of 
1845  in  any  other  light  than  as  regulating  the  remedies  with 
respect  to  such  contracts,  and  in  thus  modifying  and  altering 
the  remedy  to  impose  upon  the  usurious  borrower,  as  a  condi- 
tion on  which  alone  he  is  to  be  relieved  from  the  payment  of 
the  excessive  interest,  the  performance  only  of  a  moral  duty, 
from  the  discharge  of  which,  no  correct  man  should^  seek  to 
escape. 

In  Trumbo  vs.  Blizzard^  6  G,  ^  7.,  18,  the  Court  of 
Appeals,  following  in  this  respect  the  line  of  the  English  ad- 
judications^ determined  that  a  mortgagor  who  goes  into  a  court 
of  equity  seeking  to  be  relieved  against  a  usurious  mortgage, 
will  only  be  heard  on  the  condition  that  he  does  himself  what  is 
equitable  and  just,  by  paying  or  offering  to  pay  the  principal 
8um  with  legal  interest.      ScM  vs.  Nesbit^2  Bro,  C  C, 

641. 

The  same  principle  is  reiterated  by  the  court  in  Gordon  vs. 
TrumbOj  6  Gill  and  John.,  105,  on  a  bill  filed  by  a  mortga- 
gor praying  discovery  as  to  the  usury.  The  court  said  ^'it  is  a 
principle  well  established  in  pleading  in  equity,  that  he  who 
goes  into  a  court  of  equity  to  be  relieved  against  his  usurious 
contract,  must,  in  his  bill,  tender  and  offer  to  pay  the  principal 
and  interest  legally  due,  and  confine  his  claim  to  the  equitable 
interposition  of  the  court  to  the  usurious  excess  only." 

The  doctrine  thus  enunciated  in  the  cases  to  which  we  have 
referred,  is  not  confined  to  the  courts  of  equity.     It  prevails 


308 


CASES  IN  THE  COURT  OF  APPEALS 


Baugher,  et  aL^  vs.  Nelson. — 1850. 


also  ID  ibe  legal  tribunals.  And  we  therefore  fiod  the  court  in 
deciding  in  Lucas  vs.  Lfitour,  6  Har.  and  Johft.,  100.  (hat 
an  action  of  trover  could  not  be  sustained  by  the  borrower  to 
recover  the  value  of  goods  liypoihecated  to  secure  a  usurious 
debt,  unless  the  plaintiff  had  tendered  the  amount  actually 
loaned.  It  also  established  that  if  (he  borrower  has  paid 
money  upon  a  usurious  contract,  both  the  courts  of  law  aud 
equity  will  enable  him  to  recover  back  the  excess  paid  beyond 
the  principal  and  lawful  interest,  but  not  further. 

The  doctrine  announced  in  the  cases  to  which  we  have  ad- 
verted, stands  upon  the  principle  that  the  borrower  is  at  all 
times  and  under  all  circumstances  under  a  moral  obligation  to 
pay  to  the  lender  the  sum  actually  loaned  with  legal  interest, 
as  a  fair  compensation  for  its  use.  When  a  borrower  appears 
inacourtof  law  or  equity  as  a  suitor  seeking  to  be  relieved  from 
a  usurious  contract,  he  will  not  be  heard  exce[jt  on  the  equitable 
condition  that  he  pays  to  his  credi(or  the  sum  actually  and 
fairly  due  after  deducting  the  illicit  interest,  and  it  is  very 
clear  that  when  the  borrower  stands  before  the  court  in  (he 
attitude  of  a  defendant,  be  is  not  subject  to  the  same  rule  which 
is  applied  to  him  when  he  holds  (he  relation  of  plaintiff, 
because  in  this  predicament  of  the  case,  the  courts  have  no 
authority  to  force  upon  him  the  performance  of  this  moral  ob- 
ligation, consistent  with  the  powers,  remedies  and  rules  of 
pleading,  by  which  they  are  governed  in  the  adminisiration  of 
the  law. 

What  then  does  the  act  of  1845  profess  to  accomplish? 
The  legislature  in  the  exercise  of  its  remedial  authority,  comes 
to  the  aid  of  the  courts  and  declares  that  the  borrower,  who  as 
a  defendant,  seeks  to  extricate  himself  from  a  usurious  con- 
tract, shall  do  precisely  what  he  is  obliged  to  perform,  when  he 
asks  to  be  protected  against  it  in  the  position  of  a  plaintiff.  In 
this  respect  the  statute  is  plainly  remedial.  It  is  no  more  than 
the  exercise  of  the  legislative  authority  over  the  subject  of 
remedies.  A  power  which  the  legislature  may  unquestionably 
exercise  at  pleasure  in  relation  to  past  as  well  as  future  con- 
tracts. Branson  vs.  Kinzie^  1  Hotc.  Rep. ,  316.  Butler  vs. 
Palmer,  1  flSff,  324. 
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It  may  be  said,  however,  that  admitling  ihis  statute  to  be 
remedial  in  its  form,  yet  the  thing  lo  be  protected  is  the  vested 
right.  And  that  an  act  which  divests  a  right  through  the  in- 
strumentality of  the  remedy  and  under  the  pretence  of  regu- 
lating it,  is  as  objectionable  as  if  the  shaft  was  levelled  direct- 
ly at  the  right  itself,  The  proposition  is  certainly  true  in  refer- 
ence to  cases  lo  which  it  is  applicable.  But  in  this  case  no 
vested  right  was  divested.  When  vested  rights  are  spoken  of 
by  the  courts  as  being  guarded  against  legislative  interference, 
they  mean  those  rights  to  which  a  party  may  adhere,  and 
upon  which  he  may  insist  without  violating  any  principle  of 
sound  morality.  In  the  language  of  Judge  Duncan  in  Sat- 
ierlee  vs,  McUhewson,  16  Sarg.  and  Raw.,  191,  "there can  be 
no  vested  right  to  do  wrong."  In  the  nature  of  things,  there 
can  be  no  vested  right  to  violate  a  moral  duty,  or  to  resist  the 
performance  of  a  moral  obligation.  And  although  a  borrower 
may  be  justified  in  morals  as  he  is  in  law  in  resisting  the  pay- 
ment of  illicit  interest  extorted  from  him  while  he  was  in 
Vf7tcu/»,  and  in  consequence  of  his  necessitous  condition,  he 
certainly  can  have  no  right  as  a  matter  of  private  justice,  to 
repudiate  his  contract  so  as  to  escape  fron  the  payment  of  the 
sum  actually  received. 

We  are  perfectly  satisfied  that  this  act  of  Assembly  is  free 
from  objection,  and  is  to  be  enforced  as  a  valid  exercise  of 
legislative  power.  We  think,  therefore,  that  the  judginenl  of 
the  county  court  must  be  affirmed. 

There  is  no  force  in  the  objection  that  the  judgment  render- 
ed in  this  case  was  defective,  as  not  conforming  to  the  replica- 
tion. The  plea  in  which  usury  was  alone  set  up  as  a  matter 
of  defence,  was  bad,  as  it  was  not  in  conformity  with  the  act 
of  1846,  ch.  352.  There  was  therefore  in  the  case  no  plea, 
and  the  plaintiff  was  entitled  to  the  sum  claimed  by  him  in  his 
declaration.  The  action  being  founded  on  a  bill  obligatory, 
the  intervention  of  a  jury  was  entirely  unnecessary. 

JUDGMENT    AFFIRMED* 
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Elias  Yingling,  vs,  John  H.  Hoppe. — December  1S50. 

To  an  action  of  false  imprisonment,  the  defondant  pleaded  in  jastificatioa, 

that  he  waa  sheriff  and  arrested  the  plaintiff  by  Tirtoo  of  prooess ;  to  thii 
[[*  plea  the  plaintiff  replied,  that  when  so  arrested  he  tendered  a  bail  piece  to 

defendant,  which  the  latter  refasod  to  accept.     Held,  that  this  replicatioD 

was  faulty,  and  could  not  be  sustained. 
A  general  demurrer  opens  not  only  the  pleading  demurred  to,  but  the  eDtire 

record,  and  judgment  will  be  given  against  the  party  who  commiU  the  firtt 

fault :  but  there  is  an  exception  to  this  rule,  where  the  replication  to  an  in- 

sufficient  plea,  is  not  only  defective  in  matter,  but  also  shows  that  the 

plaintiff  has  no  cause  of  action. 
A  pica  justifying  the  arrest  or  imprisonment  of  the  plaintiff,  on  the  groand 

that  defendant  was  sheriff  at  the  time,  need  not  answer  such  matters  ftt 

oat  in  the  declaration,  as  would  have  given  the  plaintiff  a  good  cause  of 

action  against  a  private  person. 
The  plea  of  son  assault  demesne  to  a  declaration  from  an  assault  and  battery, 

need  not  traverse  such  matters  alleged,  as  that  **  of  his  life  it  was  greatly 

dispaired.**^ 
The  absence  of  an  absque  hoc^  or  a  protestando,  or  the  want  of  an  averment, 

that  the  trespass  justified,  is  the  same  trespass  that  is  complained  of,  oannoi 

be  taken  advantage  of  on  general  demurrer. 
A  plea  must  either  deny  the  cause  of  action  or  confess  and  avoid  it,  and  if  it 

do  not  confess  the  cause  of  action,  the  plaintiff  may  demur  specially  for 

that  cause. 
The  fact  traversed,  should  be  so  material  and  essential  a  part  of  the  cause  of 

action  or  defence,  as  denying  it  with  8ucce»s,  will  destroy  the  oause  of 

action  or  defence. 
Matters  of  aggravation   need  not  be  answered  by  the  plea,  and    the  plain- 
tiff in  a  case  like  this  must  rely  upon  them  in  his  replication,  or  there 

must  be  a  new  assignment. 

Appeal  from  Carroll  county  court. 

The  appellant,  (the  plaintiff  below,)  brought  his  aciion 
against  the  appellee,  (the  defendant  below.)  The  declaraiion 
contains  two  counts.  The  1st  charges  that  the  defendant,  on, 
d&c,  with  force  and  arms,  at,  d&c,  made  an  assault  upon  (he 
plaintiff,  and  seized  and  forcibly  pulled  and  dragged  him  out 
of  a  certain  store  house  at,  d6c.,  and  forced  and  obliged  him  to 
go  to  the  court  house  at,  &c.,  and  then  and  there  imprisoned 
him  and  kept  and  detained  him  in  prison  without  reasonable 
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cause,  for  the  space  of  four  months,  whereby  the  said  plain- 
tiff was  greatly  hurt  and  injured  in  his  credit,  &c.  2nd.  That 
defendant  made  an  assault  upon  the  plaintiif,and  beat,  bruised, 
and  ill  treated  him,  and  imprisoned  him,  and  kept  him  in 
prison  without  reasonable  cause  for  ten  days,  and  wrongfully 
compelled  him  under  terror  of  further  imprisonment,  to  find 
securities  and  execute  a  bail  piece,  contrary  to  the  laws  of  the 
State,  and  other  wrongs  to  the  said  plaintiff  did,  to  his  damage 
io  the  sum  of  $2000,  for  which  he  sues,  <fec. 

The  defendant  pleaded  two  pleas:  1st  Not  guilty yemd  2nd, 
a  plea  of  jtistificationy  averring  that  at  the  time  of  the  suppos- 
ed trespass,  he,  (the  defendant,)  was  sheriff  of  Carroll  county, 
and  arrested  the  plaintiff  by  virtue  of  a  capias  adresponden- 
duniy  issued  out  of  said  county  court,  and  detained  him  in  cus- 
tody for  one  hour,  part  of  the  time  alleged  in  the  declaration, 
as  it  was  lawful  for  him  to  do.  The  plaintiff  joined  issue  on 
the  first  plea,  and  filed  a  replication  to  the  second,  averring  that 
when  the  plaintiff  was  arrested  by  defendant  in  virtue  of  said 
writ,  he  offered  sureties  of  common  bail,  and  to  give  a  bail  bond 
with  security  for  his  appearance  to  the  writ,  which  defendant 
refused  to  take,  and  unjustly  and  with  force  of  arms  detained 
him  in  custody,  and  did  falsely  imprison  him  until  he  was 
compelled  to  give  special  bail  to  obtain  his  release,  all  of  which 
defendant  bad  no  right  to  do,  and  was  an  abuse  of  the  process 
referred  (o  in  defendant's  second  plea. 

To  this  replication  the  defendant  demurred  generally,  which' 
the  court  sustained  and  rendered  final  judgment  thereon  for 
the  defendant,  and  that  the  plaintiff  pay  $4.93^  costs.  From 
this  judgment  the  plaintiff  appealed. 

The  cause  was  argued  before  Spence,  Magruder  and 
Martin,  J. 

Pauper,  for  the  appellant,  made  the  following  points: 
Ist.  The  defendant's  second  plea  is  radically  defective  in 
this,  that  it  does  not  answer  the  whole  declaration  and  the 
charges  therein  contained ;  it  does  not  pretend  to  answer  or 
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juslify  ihe  battery  and  wounding,  nor  (he  whole  time  charged  of 
the  unjust  false  imprisonment,  (foe. 

2nd.  On  the  demurrer  the  court  will  consider  the  whole 
record,  and  mount  up  to  the  first  defect  in  substance,  and  give 
judgment  against  the  party  whose  pleadings  are  first  defective. 

3rd.  The  plaintiff's  replication  isa  good.  legal ,  and  valid  rcfJy 
to  the  second  plea  of  the  defendant  as  pleaded,  upon  which 
judgment  ought  to  have  been  given  for  the  plaintiff  upon  the 
demurrer. 


Daniel  M.  Thomas  and  McLean, for  the  appellee, insisted: 

1st.  The  second  plea  is  good,  because  it  answers  the  gist  of 
the  plaintiff's  action. 

2nd.  If  it  be  not  good,  it  is  so  defective  as  to  worka  discon- 
tinuance of  the  action,  on  the  plaintiff's  replying  to  it,  instead 
of  taking  judgment. 

3rd.  The  replication  is  insufficient,  because  it  is  double; — 
because  it  is  a  departure; — and  because  it  shows  that  the  plain- 
tiff has  no  remedy  by  this  form  of  action. 

4ih.  On  the  facts  admitted  by  the  pleading,  the  plaintiff  has 
no  remedy  in  this  form  of  aclion,  and  the  couit  will  not  send 
the  case  back:  no  matter  wliether  they  find  the  first  slip  to  have 
been  made  by  the  plaintiff  or  defendant. 

Magrudeu,  J.  delivered  I  he  opinion  of  this  court. 

This  aclion  was  brought  by  the  appellant  in  Carroll  coun- 
ty court.  It  is  certainly  an  action  of  tresspass  vi  et  armis 
and  brought  to  recover  daniages  done  to  the  person  of  the 
plaintiff.  It  is  to  be  regarded  as  an  action  of  assault  and  bat- 
tery, or  perhaps  rather  of  false  imprisonment. 

The  second  plea  is  a  plea  of  justification,  and  tells  us  that 
the  defendant  was  at  the  time  the  sheriff  of  the  county,  and 
had  in  his  hands  process  which  required  him  to  arrest  the  plain- 
tiff. The  replication  certainly  is  faulty:  it  finds  the  plaintiflTs 
cause  of  action  in  a  refusal  by  the  defendant  to  take  a  bail  piece 
when  the  plaintiff  offered  one  to  him. 

The  replication,  it  is  not  attempted  to  sustain,  but  the  de- 
fendant having  demurred  to  it,  this  demurrer  we  are  told;  has 
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the  efleci  of  opening  to  the  Qourt^  not  only  the  pleading  de- 
murred lo,  but  the  entire  record,  and  judgment  will  be  given 
against  the  party  who  commits  the  first  fault.  It  would  seem 
however,  that  there  is  an  exception  thereto  to  wit:  when  the  . 
replication  to  an  insufficient  plea  is  not  only  defective  in  mat- 
ter, but  also  shows  that  the  plaintiff  has  no  cause  of  action. 
Qauld  on  Pkeuiing,  ch*  9,  sec,  39. 

There  are  no  doubt,  many  objections  to  this  plea,  if  they  . 
had  been  made  in  the  form  of  a  special  demurrer.    But  the 
plaintiff  has  put  in  a  general  demurrer,  which  prevents  him 
from  taking  advantage  of  defects  which  have  been  noticed  in 
the  argument. 

In  an  action  of  assault  arfd  battery,  or  false  imprisonment, 
there  will  be  usually  found  in  the  declaration  many  matters  of 
aggravation,  which  it  cannot  be  necessary  to  notice  in  a  plea  of 
justification.  To  a  declaration  for  an  assault  and  battery,  if  the 
defendant  pleads  son  assauU  demesne  he  need  not  traverse  such 
matters  alleged,  as  that  ^^'of  his  life  it  was  greatly  despaired," 
so  if  he  justify  the  arrest  or  imprisonment  of  the  plaintiff,  al- 
leging himself  to  have  been  sheriff  at  the  time,  he  need  not 
answer  such  matters  set  forth  iu  the  declaration,  as  would  have 
given  the  plaintiff  a  good  cause  of  action,  if  the  acts  complain- 
ed of,  had  beeR>the  acts  of  a  private  individual. 

An  absque  hoCy  or  eiprotestando,  in  the  proper  places,  cer- 
tainly would  improve  this  plea,  but  then  the  objections  to  be 
taken  must  be  such  as  the  pariy  taking  them,  may  avail  him- 
self of  upon  a  general  demurrer. 

The  most  important  omission  perhaps  in  this  plea,  is  the 
want  of  an  averment,  that  the  trespass  justified,  is  the  same 
trespass  that  is  complained  of  by  the  plaintiff,  yet  it  is  not 
thought  that  of  this  omission  advantage  can  be  taken  upon 
this  general  demurrer. 

The  authorities  tell  us  that  unless  there  be  an  estoppel  the 
matter  of  the  plea  must  be  either  a  denial  of  the  cause  of  ac- 
tion, or  a  confession  and  avoidance  of  it.  See  ArchboUPs  Civil 
Pleadings^  200. 

After  giving  us  cases  in  illustration  of  this,  he  adds,  p.  202. 
40        V.9 


314  CASES  IN  THE  COURT  OF  APPEALS 


Baugber'B  Eic*cs,  v$,  Dapborn,  tl  «{«— 1850. 


"If  the  pleas  do  not  confess  the  cause  of  action^  the  plaiDiiff 
may  demur  specially  for  that  cause." 

As  to  other  objections  which  might  be  made,  it  may  be  an- 
swered, that  although  many  things  allied  ought  to  be  traversed, 
yet  the  fact  traversed  should  be  so  material  and  essential  a 
part  of  the  cause  of  action  or  defence,  that  denjring  it  with 
success  will  have  the  effect  of  destroying  the  cause  of  actioii, 
or  the  defence  altogether.  Archbold^  187. 

Matters  of  aggravation  need  not  be  answered.  In  a  case 
like  this,  the  jJaintiff  must  rely  upon  them  in  his  repUcalioa 
or  there  roust  be  a  new  assignment. 

jruDCOtENT  AFFIRMBD  WITH  COSTS. 


JSMEB,  W..  BaVQHER    and   OTHERS,   ExECUTORB  OF   ISAAC 

BAuaoER)  VS.  Samuel  Duphorn,  Robert  Annan  and 
David  GAMBj^.-^December  1860. 

ik  principal  in  a  bond  agrreed  with  hie  mretiea,  thai  he  woald  deliver  bark 
taken  from  the  land,  for  the  porohaae  of  which  the  bond  was  fiven  to  J» 
B.  ^  Co.,  and  applj  the  proceeds  to  Uie  payment  of  the  bond.  The  pajao 
in  the  bond  anrigrned  it  to  one  of  the  firm  of  J.  B.  ^  Co.,  who  were  not 
parties  to  the  contract,  bat  afterwards  assented  that  the  pnrchase  money 
of  the  bark  should  be  so  applied ;  and  the  bark  was  sold  and  delivered  to 
them  aocordingrly.     Hmldi 

That  it  was  not  competent  for  the  principal,  and  J.  B.  jr  ^^*t  to  apply  the  pro- 
ceeds of  the  bark  to  any  purpoie  inconsistent  with  sach  contract,  without 
the  consent  of  the  sureties. 

if  X  B.  ^  Co,  received  bark  enongh  to  cover  the  amount  of  the  note,  and  the 
assignee  assented  to  the  order  to  pay  it,  it  was  paid,  and  the  parties  between 
themselves,  cannot  afterwards  revoke  the  payment,  where  the  rights  of 
third  parties  are  concerned. 

By  such  payment  the  sureties  are  discharged,  and  their  Upbility  cannot  bs 
revived  by  any  subsequent  arrangement  by  the  principal  and  J.  B,  ^  Co.,  to 
give  the  ftind  arising  from  the  bark  a  different  application. 

This  ftind  was  dedicated  to  the  payment  of  the  bond,  and  the  aMigate-  having 
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notice  of  this  fact,  and  aawntiDg  to  it,  the  proceeds  of  the  hark  in  hie 
hands,  were  applieahle  to  the  bond,  in  the  first  instance ;  and  as  soon  as  he 
became  its  owner,  bj  assignment,  the  law  regards  it  as  paid. 

As  a  general  proposition,  it  is  tme,  that  where  a  contract  is  made  by  a  prin. 
cipal  with  a  third  party,  to  pay  a  debt  where  sareties  are  ooncemed,  the 
latter  mast  be  parties  to  each  contract,  in  order  to  make  it  binding  apon 
each  third  party,  and  irrevocable. 

Bat  if  each  third  party  has,  in  any  way,  assented  to  the  application  of  the 
fViad  to  a  particular  debt,  with  notice  that  such  direction  was  given  to  it 
to  indemnify  sareties,  or  if  he  reoeires  it  with  that  anderatanding,  he  has 
aeqnieseed  in  the  agreement,  and  it  cannot  be  changed  without  the  assent 
of  the  sureties. 

A  security  thus  given,  and  a  fand  thus  pledged,  must  enure,  by  operation  of 
law,  to  the  benefit  of  sureties,  and  cannot  be  afterwards  diverted  to  their 
prejudice,  and  the  depository  will  be  bound  to  apply  it  as  directed,  whether 
the  earetiee  are  expressly  parties  or  not. 

The  M$tetU  of  J.  B.  4*  Cq.^  to  applj  the  proceeds  of  the  bark  to  the  payment  of 
the  bond,  was  sufficient,  without  their  being  parties  to,  or  notified  oC  the 
eontract  between  the  principal  and  his  sureties. 

Notice  to  one  partner  of  a  firm  is  notice  to  all. 

An  objection  to  a  witness,  on  the  ground  of  interest,  should  be  made  when 
the  interset  of  the  witness  is  first  disclosed  to  the  party;  it  must,  at  least, 
be  made  in  a  reasonable  time  after  it  is  known. 

The  evidence  of  a  witness  was  sufiTered  to  go  to  the  jury  without  objection, 
and  rebutting  testimony  was  ofi^red,  and  other  witnesses  examined,  and 
exceptions  taken,  during  all  which  time,  the  deed,  disclosing  the  witness' 
interest,  was  in  the  hands  of  the  counsel  of  the  opposite  party.    HsLnc 

That,  under  such  circumstances,  the  objection  comee  too  late. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  deU,  instituted^  originally,  by  haac 
Baugher^  the  testator  of  the  appellants ,  upon  two  single  bills, 
for  $450  each,  executed  on  the  23d  of  February,  1844,  by 
Samuel  Dvpham,  as  principal,  and  the  other  appellees  as  his 
sareties,  in  favor  of  James  Wiban,  administrator,  d.  b.  n.,  of 
Frederick  Beard^  and  payable  on  the  Ist  of  August,  1844  and 
1846,  respectively,  and  assigned  by  Wilson  to  Isaac  Bamgher^ 
the  plaintiff,  by  assignment  in  writing,  at  the  risk  of  the  latter, 
on  the  22nd  of  October,  1844,  and  30th  of  September,  1845, 
respectively.  The  pleas  and  issues  are  fully  stated  in  the  opin- 
ion of  this  court. 

Ist  Exception.    The  plainUffs  offered  in  evidence,  the 
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single  bilb  in  question,  the  execution  of  which,  with  the  aa- 
signment  of  them,  was  admitted.  Defendants  then  offered 
the  depositions  of  James  Wilsony  the  assignee  of  said  single 
bills,  and  John  Duphom^  and  the  testimony  of  John  Snoti^er, 
proving  the  facts  which  are  fully  stated  in  the  opinion.  To 
the  testimony  of  the  last  witness,  who  proved  that,  in  July, 
1844,  when  part  of  the  bark  was  delivered,  according  to  tlie 
agreement  proved  by  the  other  witnesses,  to  Joseph  Baugher 
4*  C!:>.,of  which  firm,  Isaac  Baugher,  the  plaintiff,  wasa part- 
ner, witness  told  Joseph  Baugher y  that  if  we,  (the  DuphornSj) 
were  not  bound  to  deliver  the  bark  for  the  payment  of  the  land, 
we  would  not  haul  you  a  stick,  to  which  Joseph  Baugher 
made  no  reply,  the  plaintiffs  objected,  as  irrelevant  to  the 
issues,  as  not  showing  any  connection  of  Isaeu^  Baugher  with 
it.  But  the  court,  (Martin,  C.  J.,  Marshall  &>  Weissl, 
A.  J.,)  overruled  the  objection,  and  the  plaintiff  excepted : 

2nd  Exception.  The  plaintiffs  then  offered  rebutting  testi- 
mony, by  Eli  Smith,  that  the  Duphcmis  received  pay  for  all 
the  bark  delivered  to  Joseph  Baugher  4*  Cb.,  by  receiving  cre- 
dits on  accounts  and  notes,  due  by  the  Duphonis  to  haac 
Baugher  4*  Cb.,  a  firm,  of  which  Josq>h  Baugher  was  not  a 
partner;  and  that^  at  the  final  settlement,  nothing  was  said 
about  the  application  of  the  money  to  the  payment  of  Wilson^s 
notes.  The  bark  was  paid  for  by  Isaac  Baugher  Sf  Cb.,  by 
virtue  of  orders  from  Joseph  Batcher  6f  Co. ,  upon  them.  The 
plaintiffs  then  offered,  in  evidence,  a  deed,  executed  by  the  two 
DuphomSy  after  the  institution  of  the  suit,  convejring  among 
other  property,  the  land  for  which  the  single  bills  in  question 
were  given  to  the  appellees,  David  Gamble  and  Robert  Annan, 
in  trusty  to  pay  among  other  debts,  said  single  bills.  Where- 
upon the  defendants  asked  the  instruction  first  quoted  in  the 
opinion,  which  the  court  granted,  and  the  plaintiffs  excepted. 

3rd  Exception.  The  plaintiffs  then  asked  the  instruction, 
that  if  a  contract  did  exist  between  the  i>t^Aom«and  the 
Baughers,  that  the  bark  should  be  delivered  to  Joseph  Baugher 
4*  C3b.,  in  payment  of  Wilson^s  notes,  to  which  Annan  and 
Gamble  were  not  parties,  then  the  Duphoms  and   Baughers 
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had  a  right  to  alter  the  terms  of  said  contract,  and  make  any 
other  application  of  the  money  Ihey  pleased,  unless  it  be  proved 
that  the  Baughers  had  notice  of  the  contract  between  the  Du- 
phanis  Bind  finnan  and  Gamble^  referred  to  in  plaintiffs'  prayer. 
The  court  refused  this  instruction,  and  the  plaintiffs  excepted  : 

The  4lh  and  5ih  exceptions  are  stated  in  full  in  the  opinion. 

6th  Exception.  After  all  the  evidence  was  offered  to  the 
jury,  the  plaintiffs  objected  to  the  admissability  of  the  deposi- 
tion of  John  Duphorriy  on  the  ground  that  he  is  an  interested 
witness;  but  the  court  refused  to  reject  the  evidence,  and  the 
the  plaintiffs  excepted,  and,  the  verdict  and  judgment  being 
against  them^  appealed  to  this  court. 

The  cause  was  argued  before  Spence,  Magruder  and 
FricKj  J. 

By  PALMER  for  the  appellants,  and 
By  Randall  for  the  appellees. 

The  several  bills  of  exceptions  sufficiently  indicate  the  points 
uiiged  in  argument. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

Samuel  Duphom^  one  of  the  defendants  in  the  court  below^ 
had  purchased  of  John  Wilson  ^  a  tract  of  land  for  which  he 
gave  three  bonds  with  the  other  appellees  as  sureties.  Two  of 
these  bonds  constitute  the  matter  in  controversy,  upon  the 
pleadings  and  issues  in  the  case,  which  affirm  that  they  have 
been  paid. 

At  the  time  of  the  purchase  of  the  land,  it  was  agreed  between 
Sannuel  Duphom  and  his  sureties,  that  bark  should  be  taken 
from  the  land  so  bought,  and  should  be  delivered  to  Joseph 
BaughcTy  4*  CO'j  (of  which  firm  Isctac  was  a  partner,)  the 
proceeds  of  which  were  to  be  applied  to  the  payment  of 
these  bonds.  It  does  not  appear  that  Baugher^  Cb.,  were 
parties  to  this  agreement ;  but  bark  exceeding  in  value  the 
amount  of  these  bonds  was  delivieied  to  them  in  conformity 
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with  the  agreement.  When  the  first  bond  became  due^  upon 
application  to  Samuel  Duphom  for  payment,  Wilson  was  re- 
ferred by  him  to  Isaac  Baugher^  saying  that  be  had  received 
the  bark  for  that  purpose,  and  ''he  expected  him  to  lift  the 
bond."  When  WUson  called,  Isaac  admitted  that  bark  had 
been  received  sufficient  to  pay  the  bond,  but  stated  that  he  had 
a  large  account  upon  other  matters  against  Samuel  Duphem 
and  John  Duphom  ^  his  brother,  (who  were  partners  in  the 
bark,)  "nevertheless"  he  said  to  WUson,  ''if  you  will  assiga 
the  bond,  I  will  pay  you  the  money,"  WUson  accordingly 
agreed  so  to  assign  the  bond  "at  Iscuic  Baugher^s  risk,"  who 
thereupon  paid  the  money.  So  afterwards,  when  the  second 
bond  became  due,  Isaac  called  upon  WUson,  and  upon  re- 
ceiving a  similar  assignment,  also  paid  the  second  bond. 

John  Duphom,  the  brother  and  partner  of  Samuel  in  the 
bark,  was  also  a  party  to  the  agreement  of  Samuel,  with  bis 
sureties. 

After  the  assignment  of  the  first  bond  •  (on  the  22nd  of  Octo- 
ber, 1844,)  Baugher^  Co.,  inFehrufiry  1845,  settled  debts 
due  to  them  by  Samuel  and  John  Dup/tom,  with  the  proceeds 
of  bark  delivered  to  them,  amounting  to  $763,  and  afterwards, 
in  December  1846,  some  time  after  the  payment  of  the  second 
bond,  a  further  settlement  for  bark  was  made  between  them, 
amounting  to  $1240.  From  these  settlements  the  two  bonds 
were  excluded  and  retained  by  Isaac  Baugher,  and  are  now 
the  cause  of  action  in  the  present  suit. 

To  the  declaration  in  this  case  the  defendants  have  put  in 
five  pleas,  which  may  in  subtance  be  thus  abridged. 

The Jirst  two  are  pleas  of  payment  at  maturity,  and  trfter 
the  maturity  of  the  bonds,  to  the  assignee  Isaac  Baugher,  in 
his  life  time. 

The  third  is,  that  the  defendants  delivered  the  bark  to  the 
assignee  Isaac,  in  full  discharge  and  satisfaction  of  the  bonds. 

The  fourth,  that  Samuel,  one  of  the  defendants,  before  suit, 
delivered  bark  to  the  value  of  $1200  to  Isaac  and  Joseph 
Baugher,  as  partners,  to  be  applied  in  payment  of  these  bonds^ 
which  was  received  by  Ikuk  with  a  knowledge  of  this  intend- 
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ed  application,  before  the  assignment  to  him  of  the  bonds,  and 
that  he  did  out  of  the  proceeds  of  the  bark,  so  pay  these  two 
bonds. 

The  fifth,  that  Samuel  agreed  with  his  sureties,  that  the  bark 
taken  from  the  land,  should  be  applied  to  the  payment  of  these* 
bondd,  and  that  in  pursuance  thereof,  Samuel  at,  d^c,  did  de- 
liver to  Isaac  and  Joseph  Baugher  bark  to  be  so  applied,  the 
said  Isaac  knowing  before  the  assignment,  of  said  application, 
and  that  he  did  afterwards  pay  the  said  bonds  out  of  the  pro- 
ceeds, &c. 

On  these  pleas  and  the  general  replication,  the  issues  are 
made  up,  and  the  instructions  of  the  court  upon  the  several 
prayers  submitted  at  the  trial,  and  also  the  verdict  being  in 
favor  of  the  defendants,  the  present  appeal  is  brought  up  by 
the  plaintiffs  in  the  case. 

The  hypothesis  which  the  plaintifis  seek  to  maintain  is,  that 
whatever  agreement,  if  any,  subsisted  between  the  Baughers 
and  the  DuphomSy  as  to  the  application  of  the  proceeds  of  the 
bark,  it  was  at  all  times  subject  to  modification  between  them- 
selves as  debtor  and  creditor,  and  unless  Annan  and  Gamble 
were  parties  to  the  agreement,  they  can  have  no  right  to  com- 
plain of  the  revocation  of  it,  or  the  altered  direction  given  to 
the  fund.  It  is  contended  that  a  contract  made  by  a  principal 
with  a  third  party  to  pay  off  a  debt,  where  sureties  are  con- 
cerned^ to  make-  it  binding  on  such  parties  and  irrevooable,  it 
is  necessary  that  the  sureties  should  be  parties  to  the  agree- 
ment. And  as  a  general  proposition  in- the  absence  of  other 
special  circumstances,  that  may  control  or  forbid  the  violation 
of  such  agreement,  this  is  conceded.  But  a  third  party  may 
have  such  knowledge  or  notice  of  the  interest  of  the  sureties, 
and  may  so  far  assent  to  their  rights  in  the  agreement,  as  to 
preclude  him  from  diverting  the  payment  and  depriving  the 
sureties  of  their  contemplated  indemnity.  If  he  has  in  any 
way  assented  to  the  application  of  the  fund  to  the  particular 
debt,  with  a  notice  that  such  direction  was  given  to  it,  to  in- 
denanify  sureties,  or  if  he  receives  the  fund  with  that  under- 
8taDding,.be  has  acquiesced  in  the  agreement  of  theprincij^t 
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with  bis  sureties^  and  it  is  not  in  the  power  of  either  to  change 
it  wilhoiU  the  assent  of  the  olbers.  A  security  so  given  and  a 
fund  so  pledged  must  enure  by  operation  of  law  to  tiie  benefit 
of  the  sureties,  and  cannot  afterwards  be  diverted  to  their  pre- 
judice, and  the  depository  wiQbe  bound  to  apply  it  as  direct- 
ed, whether  the  sureties  are  expressly  parties  with  him  to  the 
agreement  or  not. 

There  is  therefore  no  error  in  the  instruction  given  by  the 
court  at  the  instance  of  the  defendants:  'Mhat  if  the  jury  find 
from  the  evidence  in  the  cause  that  there  was  a  contractor 
agreement  between  Annan  and  Gamble  and  Samuel  and 
John  Duphorn,  to  which  Joseph  Baugher^  Oo.,assent€dj 
that  the  purchase  money  to  be  paid  by  the  Baughers  for  the 
bark,  should  be  applied  to  the  payment  of  the  bonds,  and  that 
the  bark  was  sold  and  delivered  to  (hem  upon  said  contract, 
that  it  was  not  corripetent  for  the  Duphoms  and  Baughers  to 
apply  the  proceeds  to  any  purpose  inconsistent  with  such  con- 
tract, without  the  consent  of  Annan  and  Gamble,^* 

There  was  certainly  evidence  in  the  cause  competent  to  go 
to  (he  jury  to  establish  such  an  assent  between  the  Duphoms 
and  Baugher  <^  Co.,  and  that  the  money  paid  by  Isaac  Bough' 
cr  to  WilsoHy  the  obligee,  was  paid  in  pursuance  of  it,  and  io 
liquidation  of  (he  notes.  Theory  to  which  the  plaintiffs  re- 
strict this  agreement  and  evidence  is,  that  when  the  Duphorns 
should  get  the  proceeds  from  Baugher  ^  Co.,  they  were  to 
pay  the  notes  with  the  amount,  and  thus  relieve  the  securities, 
and  this  it  is  said  imposed  no  obligation  on  the  Baughers* 
Concede  it  to  be  so,  and  yet  it  is  not  at  all  in  conflict  with  the 
fact  afterwards,  that  Samuel  Duphorn  as  most  convenient  to 
all  parties  should  direct  Wilson  to  call  and  receive  the  money. 
And  when  Wilson  accordingly  informs  Isaac  Baugher,  that 
the  bark  was  delivered  for  the  purpose,  and  (hat  Dupham  ex- 
pected the  Baughers  to  lift  the  note,  he  admits  the  receipt  of 
the  bark,  and  upon  an  assignment  of  (he  note,  he  pays  it.  If 
the  jury  believe  these  facts,  does  it  admit  of  a  question  that 
the  defendant's  picas  are  maintained,  and  that  the  note  is  paid 
in  conformity  wi(h  (he  intention  and  agreement  of  the  Di^ 
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homsl  If  the  Baughers  had  received  baric  enough  to  corer 
the  amount  of  the  note,  and  Isaac  Baugher  assented  to  the 
order  to  pay,  it  was  f)aid  by  his  coropliance.  The  law  will  so 
construct  it  and  the  forties  between  themselves  cannot  after- 
wards revoke  the  payment;  where  the  rights  of  third  forties 
are  concerned.  At  all  events  by  such  payment  the  sureties  are 
discharged.  And  if  once  discharged^  how  can  the  Baughers 
afterwards  revive  the  obligation  of  the  sureties,  by  any  subse- 
quenl  arrangement  with  the  Duphorns  to  give  to  this  fund  a  dif- 
ferent direction?  At  the  maturity  of  the  second  note  haac 
calls  himself  on  WUsoiiy  without  waiting  to  be  applied  to^ 
and  becomes  the  owner  and  assignee  of  this  second  bond  or 
note.  His  firm  had  then  in  hand  and  afterwards  upon  the 
settlement,  more  than  enough  of  funds  and  proceeds  from  the 
bark,  to  liquidate  both  the  notes.  These  funds  were  in  his 
hands  dedicated  to  the  payment  of  the  notes.  He  had  know- 
ledge and  notice  of  the  fact,  and  he  also  assented  to  it  as  Wit- 
son^8  testimony  proves.  Notwithstanding  the  subsequent  mis- 
application of  the  funds,  they  must  be  considered  as  in  his 
hands,  and  only  applicable  to  these  notes  in  the  first  instance, 
and  as  soon  as  he  became  the  owner  of  the  notes  by  the  as- 
signment, the  law  regards  it  as  a  payment  of  them,  and  thus 
the  plea  of  payment  to  Isacu:  Baugher  is  supported,  and  sub- 
stantially reaches  the  case  in  the  view  here  presented.  For 
there  is  not  the  slightest  proof  offered  to  sustain  thepretext^  that 
he  intended  and  did  become  the  bona  fide  purchaser  of  these 
noteS;  independent  of  the  fund  in  the  hands  of  Baugher  4* 
Co,  devoted  to  the  discharge  of  them. 

The  court  below  having  thus  properly  granted  the  instruc- 
tion asked  by  the  defendants,  with  the  same  propriety  rejected 
the  prayer  of  the  plaintiffs  next  succeeding  it,  that  is  the  third 
prayer  in  the  record. 

It  proceeds  upon  the  hypothesis  that  although  a  contract  did 
exist  between  the  Duphorns  and  Joseph  Baugher  ^  Co.y  that 
the  bark  was  to  be  delivered  to  them,  and  the  purchase  money 
applied  to  the  payment  of  Wilson'* s  notes,  yet  \i  Annan  and 
Gamble  were  not  parties  to  the  contract,  they,  the  DuphomSy 
41         V.9 
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and  Baugher^  Co.  had  a  right  to  revoke  it,  unless  the  de- 
fendants should  prove  that  Joseph  and  Isaac  Baugher  had  no- 
tice of  the  contract  existing  between  Dupbom  and  his  sureties, 
that  the  bark  should  be  delivered  to  said  Joseph  and  boac 
Baugher,  and  that  the  purchase  money  was  to  be  applied  to  . 
the  payment  of  the  notes. 

If  the  county  court  was  right  ii>  the  preceding  instruction, 
that  the  assent  of  the  Baughers  to  apply  the  proceeds  of  this 
bark  to  the  payment  of  Wilson^s  notes,  was  suflScient,  without 
being  parties  to  the  contract  with  the  Dvphorns,  and  the  sure- 
ties on  ihe  notes,  then  it  was  not  incumbent  on  the  defendants 
to  prove  that  they  had  also  notice  of  the  contract  existing  be- 
tween the  parties  to  the  notes.  The  funds  and  the  means 
|daced  in  their  hands  were  devoted  to  that  particular  purpose, 
and  Isaac  was  distinctly  so  told  and  warned  before  he  paid  the 
notes.  Sufficient  then  it  was,  that  he  so  far  recognized  the  ar- 
rangement and  actually  so  applied  the  proceeds  to  that  pur- 
pose. It  was  then  not  necessary  that  they  should  be  notified 
of  the  contract  between  the  others;  more  especially  that  Isaac 
and  Joseph,  both  should  have  notice  as  the  prayer  requires. 
As  partners,  notice  to  either  was  notice  to  both.  The  prayer 
was  therefore  properly  rejected. 

The  4th  prayer,  (by  the  plaintiffs,)  assumes  that  if  before 
the  institution  of  this  suit,  the  Duphoms  had  received  from 
Isaac,  one  of  the  firm,  payment  for  the  bark  delivered  in  1844 
and  '45;  that  the  said  bark  was  allowed  in  settlement  between  the 
Duphoms  and  Isaac  Baugher  !f  Co.,  (another  firm  of  which 
Isaac  was  a  partner,)  and  applied  to  the  payment  of  moneys 
due  to  that  firm,  with  the  assent  of  the  Duphoms,  then  tlie 
plaintiffs  are  entitled  to  recover  on  the  notes. 

This  is  still  the  assertion  in  another  form,  that  the  Duphoms 
and  the  Baughers  had  a  right  to  divert  this  fund,  in  the  face 
of  evidence  from  which  the  jury  might  infer  (hat  the  notes 
were  actually  paid  and  satisfied,  either  to  Wilson  or  to  Baugher, 
the  assignee,  out  of  the  fund.  And  if  so,  the  Duphoms  could 
have  no  right  to  demand  of  Joseph  Baugher  S^  Co.,  the  pay- 
ment of  the  proceeds  of  the  bark  already  applied  f.  and  the  set- 
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dement  afterwards  marie  by  Iscuxc,  by  and  between  the  two 
firms  of  which  he  was  a  member,  and  the  DuphornSj  was  at 
bis  own  risk.  There  was  notice  (o  him  in  the  first  interview 
between  him  and  Wilsoriy  before  the  assignment,  that  the  bark 
was  so  appropriated  to  the  payment  of  these  notes,  and  upon  this 
notice,  he  paid  them  and  received  the  assignments.  After  this 
he  could  have  no  right  by  another  settlement  with  the  i>t^ 
phornsy  including  all  the  bark,  to  revoke  the  previous  payment 
to  the  prejudice  of  the  sureties,  whose  equities  were  then  dis- 
tinctly known  to  him,  by  their  names  upon  the  notes  in  his  pos- 
session, and  the  instruction  here  asked  was  properly  refused. 

The  6th  exception  (the  plaintiffs,)  avers:  that  there  was  no 
evidence  from  which  the  jury  could  infer  that  there  was  an 
agreement  between  the  Duphoms  and  the  sureties,  that  the  bark 
taken  from  the  land  purchased,  was  to  be  delivered  and  sold 
to  the  Baughersy  and  the  proceeds  applied  to  the  payment  of 
the  bills;  and  that  the  bnrk  was  delivered  to,  and  received  by 
them  under  such  agreeement,  of  which  Isaac  had  notice  or 
knowledge  when  he  purchased  the  notes. 

Even  supposing  no  testimony  in  the  case  which  would  ex- 
pressly convey  to  Isaac  the  knowledge  or  notice  of  the  agree- 
ment of  Duphorn  with  his  sureties,  it  must  be  admitted  that 
he  had  notice  of  the  dedication  of  this  bark  in  the  hands  of 
Baugher  ^  Cb.,  to  the  payment  of  these  notes;  and  the  first 
note  when  presented  to  Isaac  by  Wilson  for  payment,  was 
notice  to  him  of  the  names  and  position  of  the  sureties,  to 
whose  benefit  the  payment  was  to  enure,  and  against  whom 
he  took  the  assignment.  There  is  ample  testimony  in  the  re- 
cord to  prove  the  agreement  between  Duphorn  and  his  sure- 
ties; and  upon  these  premises  the  jury  had  sufiScient  grounds 
to  infer  from  the  conditions  connected  with  the  delivery  of  the 
bark  to  the  BaugherSj  and  the  proposed  application  of  the  pro- 
ceeds, that  the  agreement  of  the  parties  to  the  notes  was  known 
to  Isaac.  And  independent  of  this,  the  court  could  not  be 
asked  to  instruct  the  jury  that  Isaac  ^^purchased^^  thess  notes, 
when  the  question  on  the  other  hand, submitted  to  them,  was, 
whether  he  had  not  paid  and  extinguished  them.    This  as- 
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sumption  of  the  fact  of  purchase  must  be  fatal  to  the  prayer, 
as  calculated  to  mislead  the  jury. 

We  have  omitted  to  say  that  Wilsan^s  testimony  does  not 
stand  alone,  but  is  supported  by  two  other  witnesses  in  the 
cause.  John  DupharUy  after  stating  that  he  became  a  partner 
in  the  bark  after  the  purchase,  says  that  it  was  delivered  by 
himself  and  his  brother,  with  the  intention  of  paying  the  notes, 
according  to  an  agreement  by  them  with  Annan  and  Gambky 
and  that  upon  one  occasion  he  overheard  Isaac  in  a  conversa- 
tion with  his  brother,  say:  ''That  he  had  conversed  with 
Joseph  Baugher  about  the  matter,  and  they  had  agreed  to  say 
nothing  about  the  store  accounts,  and  pay  that  note  or  notes." 
No  particular  note  or  notes  were  specified,  nor  does  he  know 
or  say  that  the  Baugkers  knew  of  the  contract.  But  Snotiffer, 
another  witness,  testifies  tliat  he  delivered]  the  bark  from  time 
to  time,  and  expressly  told  Joseph  Baugher y  that  ''  if  it  was 
not  that  we,  (meaning  the  DuphomSy)  were  bound  to  deliver 
the  bark  for  the  payment  of  the  land,  we  would  not  haul  you 
a  stick." 

Surely  then  the  court  could  not  tell  the  jury,  that  there  was 
no  evidence  from  which  they  could  infer  knowledge  on  the 
part  of  the  Baughers.  On  the  contrary,  in  connection  widi 
this  testimony,  they  were  bound  to  submit  the  whole  to  the 
jury,  and  properly  rejected  the  prayer  of  the  plaintiffs. 

This  testimony,  however,  has  been  excepted  to  by  the  plain- 
tiff, but  we  think  upon  insufficient  grounds.  John  Duphoruy 
it  is  said,  is  a  partner  in  the  bark,  and  a  partner  in  the  land, 
as  is  shown  by  the  recital  in  the  deed  of  trust  subsequently 
executed  by  the  Duphoms  of  the  one  part,  and  Annan  and 
Gamble  of  the  other,  in  1848,  and  long  after  the  assignment 
to  Isaac  Baugher,  to  secure  the  payment  of  these  notes,  which 
deed  the  plaintiffs  produce  in  evidence.  The  deed  recites 
that  he  became  so  interested  after  the  purchase  by  Satnud; 
and  it  is  objected  to  him  that  he  is  now  interested  in  defeating 
these  plaintiffs,  thereby  relieving  this  security  of  the  land, 
which  consequently  enures  to  the  benefit  of  the  witness.  But 
if  he  does  defeat  the  plaintiffs  in  this  action  upon  the  notes,  be 
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is  still  to  refund  to  them  as  a  partner  witii  Samuel  in  the  bark, 
which  has  then  been  overpaid  by  the  Baughers  to  the  amount 
of  these  notes.  In  either  event  his  liability  accrues,  and  his 
interest  is  balanced.  For  if  the  plaintiffs  recover,  he  is  equally 
liable  over  to  Samuel  for  contribution  as  a  partner,  both  in  the 
bark  and  in  the  land. 

But  even  if  not  so,  the  objection  comes  too  late.  In  the 
{M'ogress  of  the  trial  after  the  testimony  of  Wilson  had  been 
read  (o  the  jury,  this  deposition  of  John  Duphom  was  intro- 
duced by  the  defendants,  and  Snouffer  was  then  examined  by 
them.  The  plaintiffs  to  rebut  this  testimony,  examined  Eli 
Smithy  and  afterwards  introduced  the  deed  from  the  Duphoms 
to  Annan  and  Gamble.  After  all  this  evidence  on  both  sides 
was  in  and  made  part  of  the  first  three  bills  of  exception,  and 
after  all  the  other  exceptions,  the  plaintiffs  for  the  first  time  sug- 
gest this  exception  to  the  testimony.  The  objection  is  certain- 
ly not  in  due  time,  and  should  properly  be  made,  when  the 
interest  of  the  witness  is  first  disclosed  to  the  party.  Starkie^s 
Ev.j  76T. 

The  deposition  which  was  filed  in  court,  avows  that  John 
was  half  interested  in  the  bark  with  his  brother.  At  the  trial, 
the  plaintiffs  had  also  in  their  hands  the  deed  of  trust  confirm- 
ing the  fact  of  his  interest  in  both  the  bark  and  the  land.  Yet 
they  permitted  the  deposition  to  be  read,  and  introduced  the 
testimony  of  Smithy  to  contradict  and  explain  it,  and  only 
after  all  the  testimony  and  other  exceptions  were  before  the 
jury,  take  this  objection.  Under  such  circumstances  it  comes 
too  late.  It  must  at  least  be  taken  in  a  reasonable  time  after 
the  objection  is  known  to  the  parly.     5  GHUy  120. 

We  are  at  a  loss  to  perceive  how  the  testimony  of  Snovffer 
''is  irrelevant  to  the  issue,  as  not  showing  any  connection  of 
Iscuic  Baugher  with  it."  In  the  first  place  it  shows  the  de- 
livery of  the  bark  to  Joseph  Baugher  S/"  Co.,  and  next,  that 
Isaac  was  a  partner  of  that  firm  with  Josephy  to  whom  the 
the  conversation  of  the  witness  was  directed.  It  thus  establish- 
es one  of  the  elements  of  proof  from  which  the  jury  might  infer 
notice  to  Isaac  some  months  previous  to  the  payment  and  as- 
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flignmenty  that  ths  bark  was  delivered  with  a  view  to  that  pay- 
ment. It  is  theiefore  both  material  and  relevant  to  the  issue; 
and  in  this  as  in  all  the  other  instructions  of  the  county  court, 
there  is  no  error.     The  judgment  below  must  be  aflSrmed. 

JUDGMENT  AFFIRMED. 


Bbnnet  Clement's,  Lessee,  vs.  Henrt  Ruckle. — De'- 

cember  1850. 

An  escheat  grant  ia  primm  facie  eridenoe  of  title. 

A  witneaa  atated  that  a  leUer  wriUen  to  himself,  the  contents  of  which  be 
offered  to  prore,  was  * 'either  lost  or  deliTered  to  one  of  the  eomnsel  in  the 
cause  and  that  he  had  made  diligent  search  for  it  hat  eoald  not  find  it," 
Help  :  that  this  was  not  sufficient  proof  of  the  loos  of  the  letter,  to  let  in 
parol  proof  of  it)  contents. 

Where  a  defendant  claims  but  part  of  the  lands  in  controTersj,  his  proper 
defence  is  upon  warrant ;  the  lands  claimed  by  him  matt  be  located,  so  as 
to  ascertain  for  what  land,  the  plaintifl  is  to  get  jadgment  against  the  casoil 
ejector,  and  what  is  to  he  settled  bj  the  jory. 

A  judgment  against  the  casual  ejector  must  always  be  entered  before  the 
jury  are  sworn  unless  the  defendant  takes  defence  for  all  the  lands  elaimsd 
by  the  plaintiff. 

Appeal  from  Allegany  county  court. 

This  was  an  action  of  ejectment  brought  by  the  appellant  for 
a  tract  of  land  called  ^'Lorratn/'  containing  600  acres.  The  de- 
fendant the  appellee^  under  the  plea  of  not  guilty ,  took  defence 
upon  his  title  for  eight  lots,  the  numbers  of  which  are  stated, 
^ 'lying  west  of  Port  Cumberland  the  same  being  part  of  said 
tract  of  land  called  Lorrain.^* 

IsT.  Exception.  The  plaintiff  offered  as  his  title  a  patent 
(an  escheat  grant)  dated  the  16th  of  August  1843,  to  himself, 
for  twelve  lots  of  land  numbered,  &c.,  reduced  to  one  entire 
tract  called  ^^LorrainJ*^  He  also  offered  a  certificate  of  the 
register  of  the  land  <^ce,  showing  that  four  of  the  lots  em- 
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braced  in  the  patent,  numbered ,  &c.>  were  allotted  to  Henry 
Clements  under  the  act  of  November  session  1788.  The 
defendant  (ben  offered  to  prove  by  William  Ridgeh/y  that 
witness  received  a  letter  purporting  to  be  from  Bennet  CXem- 
ents  of  Georgetown,  asking  witness  to  sell  a  tract  of  land  for  him 
called  Lorrain;  that  witness  finding,  upon  examination,  that 
Ruckle  the  defendant  had  possession  of  part  of  the  lots,  wrote  a 
letter  directed  to  Bennet  ClementSy  stating  this  fact,  and  received 
a  letter  in  reply  directing  witness  to  see  Ruckle  and  compromise 
witb  him  and  sell  the  lots  to  him  at  a  fair  price;  that  Ruckle  re- 
fused  to  purcheee,  and  witness  then  wrote  another  letter  directed 
to  Bennet  Clements^  asking  if  he  could  not  make  a  title  inde- 
pendent of  the  escheat  from  the  heirs  of  the  old  soldier,  and 
received  an  answer  stating  as  near  as  witness  recollects  that  the 
heirs  of  Henry  Clements  the  ofllcer  or  soldier  could  not  make 
a  title  to  the  land;  there  was  a  reason  given  why,  which  witness 
does  not  recollect;  ^Mhat  this  last  mentioned  letter  is  either  lost 
or  delivered  to  one  of  the  counsel  in  the  case,  and  that  witness 
made  diligent  search  for  the  same  but  could  not  find  it:"  wit- 
ness received  near  a  half  dozen  letters  about  this  land  signed 
Bennet  Clements,  and  thinks  he  would  know  the  handwriting 
of  the  person  who  wrote  them  if  he  were  to  see  it;  that  wit- 
ness sever  saw  Bennet  Clements^,  nor  did  he  evev  see- him  write, 
the  letter;  did  not  state  that  there  were  no  heirs,  nor  that  they 
were  dead;  that  all  said  letters  except  the  one  above  mentioned 
as  lost  or  handed  to  one  of  the  counsel,  are  now  in  witness'  pos- 
session. The  defendant  then  appeared  to  prove  by  Geo.  W. 
Taylor  that  Bennet  ClementSy  the  plaintiff*,  lives  in  George- 
towuj  D.  C,  To  all  this  testimony,  the  pUiintiff,  objected  be- 
cause Ridgely  does  not  know  the  handwriting  of  Bennet 
ClementSy  the  plaintiff*,  and  there  was  no  foundation  laid  for 
its  introduction  or  proof  by  witness,  of  the  handwriting  of  the 
plaintifi*,^  or  the  contents  of  said  letter,  and  because  it  is  insuf- 
ficient and  incompetent  for  the  purposes  for  which  it  is  ofifered. 
The  court  (Martin,  C.  J,,  and  Weisel,  A.  J.,)  overruled  the 
objection  and  plaintiff' excepted. 

2ni>.  Exception.  The  plaintiff*  then  prayed  the  court,  to 
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instruct  (he  jury:  Ist.  That  he  is  entitled  to  recover  because 
defendant's  evidence  is  indefinite  and  insufficient  and  ought  not 
to  be  permitted  to  go  to  tiie  jury,  to  prove  that  Henry  Clements 
the  original  grantee  from  the  State  of  the  four  lots  in  controversy 
had  hei]*s  now  living,  or  that  he  died  leaving  heirs  at  the  date 
of  the  escheat  warrant  to  the  plaintiff.  2nd.  That  he  is  enti- 
tled to  recover,  unless  defendant  can  show  title  in  a  straogeri 
and  there  is  no  evidence  by  which  the  jury  can  determine 
such  to  be  the  case.  The  court  refused  to  grant  these  prayers, 
and  the  plaintiff  excepted. 

The  verdict  being  for  defendant,  the  plaintiff  moved  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  evi- 
dence, that  the  court  misdirected  the  jury,  and  that  new  evi- 
dence had  been  discovered.  This  motion  the  court  overruled 
and  gave  judgment  for  defendant,  from  which  the  plaintiff  ap- 
pealed. 

The  cause  was  argued  before  Spence,  Magruder  and 
Frick,  J. 

By  Bevans,  Perry  and  Lee,  for  appellant,  and 
By  MgKaig  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  brought  an  action  of  ejectment  in  AUegany 
county  court,  for  a  tract  of  land  called  Lorraine  and  the  ver- 
dict being  against  him,  he  appealed.  In  the  course  of  the 
trial  he  took  two  bills  of  exceptions,  and  whether  the  court 
erred  in  the  opinion  expressed  by  it,  according  to  either  of  those 
exceptions,  we  are  now  to  decide. 

The  plaintiff,  to  make  title  to  the  land  claimed  by  him  in 
his  declaration,  offered  in  evidence  a  patent  for  that  tract  of 
land,  granted  to  himself,  and  bearing  date  16th  day  of  August, 
1843.  Why  he  offered  in  evidence  the  certificates  of  the  re- 
gister of  the  land  office,  we  do  not  understand.  These  papeis, 
however,  though  unnecessary,  could  not  prejudice  his  title. 
His  patent  is  an  escheat  grant,  which  isprima  facie  evidence  of 
title.  Hall  vs,GUiings,2H.^  J. ,112.  The  defendant  there- 
upon,  to  show  title,  it  would  seem,  out  of  the  plaintiff,  offered 
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I  to  examine  a  witness^  and  by  him  prove  the  contents  of  letters 

I  written  to^  and  received  from^  Bennet  dements.      But  the 

witness  never  sow  his  correspondent,  and,  of  course,  had  never 

I  seen  him  write,  nor  could  he  tell  whether  the  plaintiff  in  this 

action  was  his  correspondent. 

What  was  the  correspondence  to  prove?  A  title  to  the  land 
in  controversy,  to  be  out  of  the  plaintiff.  How  ?  Witness 
inqnired  of  his  correspondent  if  h^  could  not  make  a  title  in- 
dependent of  the  escheat  grant,  deriving  it  from  the  heirs  of 
Henry  Clements.  In  the  answer,  he  is  informed,  that  the 
heirs  of  Henry  Clements  could  not  make  a  title  to  the  land. 
*  The  writer  gave  a  reason ,  but  the  witness  does  not  recollect 
what  it  was.  It  might  have  been,  that  those  who  were  his 
I  heirs  elsewhere  were  aliens  in  Marylandy  and  could  not  inherit 

[  the  land;  or  it  might  have  been  that  (he  land  had  been  convey- 

ed in  fee^  to  some  dther  person,  upon  whose  death  the  land  had 
I  escheated.     Even  if  the  correspondent  of  the  witness  had  been 

admitted  to  be  the  plaintiff,  it  is  difficult  to  deduce  from  the 
correspondence  the  fact  that  it  was  offered  to  establish,  to  wit; 
that  the  title  was  in  the  heirs  of  Henry  Clements,  If  it  had 
been,  it  is  difficult  to  prove  why  they  could  not  make  a  title, 
unless  they  were  minors,  lunatics,  <5&c.}  and  this  it  cannot  be 
presumed  was  the  reason  assigned. 

In  addition  to  this,  the  proof  of  the  loss  of  the  paper  was 
not  sufficient  to*  authorize  the  court  to  let  in  parol  proof  of  its 
contents. 

There  is  one  other  objection- to  all  this  proof  offered  by  the 
defendant.  The  plaintiff  claims  a  tract  of  land,  the  patent 
name  of  which  is  Lorraine  and  claims  it  by  that  name.  The 
defendant,  it  would  seem,  claims  no  land  eo  nomine ^  or  by  any 
other  name  which  Lorrain  may  have  acquired  by  reputation. 
His  defence  is,  that  the  patent  for  Lorrain  could  give  the 
plaintiff  no-  title,  forasmuch  as  the  Slate  had  previously  to  the 
gmnt,  parted  with  (he  title  to  the  land,  or  part  of  the  land  in- 
cluded in  the  grant.  It  is  to  be  inferred  from  all  that  we  read 
in  the  record,  that  the  tract  of  land,  claimed  by,  and  patented 
to  the  plaintiff,  consisted  wholly,  or  in  pari,  of  what  are  called 
42        V.9 
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soldiera'  lots;  that  some  of  these  soldiers'  lots  were  originally 
owned  by  Henry  Clements,  spoken  of  by  the  witness;  but  we 
do  not  collect^  from  any  part  of  this  record,  (hat  the  lots  of 
Henry  dements,  if  located^  would  comprehend  all  the  land 
which  was  granted  to  the  plaintiff,  as  before  stated.  Indeed, 
when  the  defendant  took  his  defence,  (not  upon  warrant, 
but  upon  title,)  he  states,  that  he  takes  it  for  certain  lots,  (giv- 
ing the  numbers  of  them,)  '^  the  same  being  part  of  a  tract  of 
land  called  Larrain;^^  but  what  part  of  it,  whether  the  east, 
south,  north  or  west,  it  is  not  stated,  though  it  is  said  the  lots 
"lie  west  of  Fhrt  Cumberland.^ ^  Certainly  if  any  such  de- 
fence be  made,  the  proper  defence  is  upon  warrant.  The 
plaintiff's  land  must  be  located,  the  lots  for  which  defence  is 
taken,  must  also  be  located,  in  order  to  ascertain  for  what  land 
the  plaintiff  is  to  get  judgment  against  the  casual  ejector,  (a 
judgment  which  must  always  be  entered  before  the  jury  are 
sworn,  unless  the  defendant  takes  defence  for  all  the  land 
claimed,)  and  how  much  of  the  plaintiff's  claim  and  preten- 
sions is  in  controversy,  and  to  be  settled  by  the  jury.  For  the 
want  of  these  locations  the  matters  in  issue  are  as  unintelligible 
as  they  would  be,  if  when  the  defendant  takes  defence  upon 
warrant,  the  locations  of  the  parties  were  made  and  returned 
upon  separate  sheets  of  paper. 

The  testimony  of  Mr.  Ridgely  was  inadmissible. 

It  may  be  added,  that  the  testimony  of  Taylor  could  not 
benefit  the  defendant. 

Of  course,  the  court  erred  in  refusing  to  grant  the  first  in- 
struction stated  in  the  second  bill  of  exceptions.  With  respect  to 
the  last  prayer  mentioned  in  the  second  exception,  to  have  been 
made  by  the  defendant,  the  objection  to  it  is,  that  the  court  is 
asked  to  say,  that  the  plaintiff  is  entitled  to  recover,  unless  the 
defendant  proves  title  in  a  stranger.  To  be  sure  defendant  did 
not  even  attempt  to  prove  title  in  himself,  but  there  was  no 
more  proof  of  title  in  a  stranger  than  in  himself.  The  plain- 
tiff's patent  (there  being  no  legal  proof  that  any  part  of  the  land 
granted  to  him  had  not  escheated)  entitled  him  to  a  verdict. 

JUGDMENT  REVERSED  WITH  COSTS,  AND 

PROCEDENDO  AWARDED. 
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James  B.  Belt,  Adm'r  op  Walter  S.  Clarke,  vs.  Jona- 
than Marriott,  Adm'r  op  Wm.  Marriott,  of  Thos. — 
December  1850. 

The  legal  saffictencv  of  evidenco  in  a  queation  of  law  of  which  the  court 

are  the  ezclasivo  judges. 
Whereyer  testimony  is  so  light  and  inconclusive  that  no  rational  well  eon. 
structed  mind  can  infer  from  it  the  fact  which  it  is  offered  to  establish,  it  is 
the  duty  of  the  court  when  applied  to  for  that  purpose,  to  instruct  the 
jury  that  there  is  no  evidence  before  them  to  warrant  their  finding  the  fact 
thus  attempted  to  bo  proved. 
Proof  was  offered  that  a  certain  R,  P.,  claiming  to  act  as  trustee,  employed 
witness  to  sell  all  the  estate  of  Walter  Clarke,  and  that  at  the  sale  he  sold 
the  negro  woman  Jemimat  to  Calebs  the  brother  of  said  Walter,  and  that 
Walter  there  delivered  the  woman  to  Caleb.     The  witness  does  not  know 
what  was  bid  for  the  woman,  or  whether  the  money  so  bid  was  ever  paid ; 
that  the  woman  was  never  out  of  possession  of  Walter,  except  as  stated, 
bat  continued  in  his  possession  to  his  death,  and  aAerwards  with  his 
widow.    Hbld  : 
That  this  testimony  was  not  sufficient  to  justify  the  inference  that  there  was 
a  sale  of  the  negro  woman  in  question  from  Walter  to  Caleb  Clarke,  and 
that  it  was  error  to  permit  it  to  go  to  the  jury  for  that  purpose. 
This  evidence  might  have  led  to  the  conclusion  that  Walter,  standing  by 
and  remaining  silent  while  the  auctioneer,  by  direction  of  R,  P.,  was  sell- 
ing the  negro,  thus  forfeited  his  title  to  his  brother,  provided  the  latter 
had,  at  the  time,  taken  possession,  or  had  ever  afterwards  claimed  the 
property. 
The  question  of  sale  or  no  sale  is  a  question  of  law,  and  is  not  to  be  decided 
bj  the  opinions  of  witnossas :  it  is  also  a  question  of  law  what  shall  be 
deemed  a  delivery  upon  the  sale  of  goods. 
Every  contract  obligatory,  ought  to  have  a  quid  pro  quo,  and  payment 
ought  to  be  made  on  the  delivery  of  the  goods,  except  when  a  future  day 
is  agreed  on. 
There  must  be  a  delivery  of  the  goods  with  intent  to  vest  ths  right  of  posses. 
sioD  in  the  vendee,  and  there  must  be  an  actual  acceptance  by  the  latter, 
with  intent  to  take  possession  as  owner. 
An  instruction  which  pcrtnit(>  the  jury  to  construe  the  provisions  of  an  act 

of  Assembly,  is  erroneous :  it  is  the  province  of  the  court  to  do  this. 
Where  the  title  to  a  negro  accrues  by  forfeiture  under  the  act  of  1817,  ch. 
112,  notice  or  knowledge  to  the  reveruionor  is  not  necessaiy  in  order  to 
bar  his  claim  by  the  riglit  of  possession. 
In  an  action  of  trover,  limitations  begin  to  run  from  the  conversion,  unless 
the  plaintiff  be  prevented  by  the  fraud  of  the  defendant  from  obtaining 
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knowledge  of  it ;  if  there  is  no  fraud,  the  fact  that  the  plaintiff  was  igno- 
rant of  the  conversion,  will  not  prevent  the  running  of  the  statute. 
Where  the  owner  of  a  slave  for  life  tranufers  to  a  vendee  an  interest  for  a 
term   of  years  in  the  negro,  such  a  disposition  of  a  slave  for  life»  is  nvl 
within  the  provisions  or  the  spirit  of  the  act  of  181 7t  ch.  112. 

Appe>\l  from  Anne  Arundel  county  court. 

This  was  an  action  of  replevin  brought  by  the  appellant,  as 
administrator  of  Walter  Clarke^  for  a  negro  boy  named  Hen- 
derson. The  pleas  were  non  cepit^  property  in  the  defendant, 
and  property  in  a  stranger.  Tlie  facts  of  the  case  and  the  ex- 
ceptions^ are  ail  fully  stated  in  the  opinion.  The  verdict  and 
judgment  was  for  the  defendant^  and  the  plaintiff  appealed. 

The  cause  was  aigjued  before  Spence,  Magruder^  Martin 
and  Frick,  J. 

By  Pratt,  for  the  appellant^  and 

Wm.  H.  G.  Dorsby  and  A.  Randall,  for  the  appellee. 

Frick^  J.,  delivered  the  opinion  of  this  court. 

On  the  12th  of  January,  1820,  William  Marrictty  the  ap- 
pellee's intestate,  being  the  owner  of  a  negro  woman  named 
Jemima^  by  bill  of  sale  duly  executed  and  recorded,  transfer- 
red and  delivered  the  said  n^ro  woman  to  Walter  S.  Clarke^ 
to  serve  for  the  term  of  ten  years  from  the  date,  and  the  chil- 
dren of  said  Jemimay  if  boys,  born  during  the  said  term,  to 
serve  until  the  age  of  thirty  years.  The  boy^  in  question  in 
this  suit^  wa9  bom  in  1833,  and  during  the  said  period  of  the 
mother's  servitude. 

Walter  darke  died  in  the  year  1826. 

The  app^lees  offered  in  proof  in  the  court  below,  that  about 
eighteen  months  before  his  death,  a  certain  Richard  Peach, 
claiming  to  act  as  trustee,  employed  as  auctioneer,  the  witness, 
to  sell  all  the  estate  of  Walter  Clarke;  and  that  be  sold  at 
said  sale  the  said  n^o  woman  Jemima^  to  Caleb,  tlie  brother 
pf  said  Walter,  and  that  Walter  there  delivered  the  woman  to 
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Caleb.  The  witness  does  not  know  what  was  bid  for  the 
woman^  or  twhetber  the  money  so  bid  was  ever  paid;  and 
further  states  that  the  wonnan  was  never  out  of  the  possession 
of  Wcdier  Clctrke  y  except  as  stated  J  hut  ahe  continued  in  his 
possession  up  to  the  period  of  his  death ;  and  afterwards  with 
.his  widow^  until  after  the  birth  of  the  boy,  who,  at  the  age  of 
two  or  three  years,  was,  from  the  proof,  still  in  the  possession 
of  the  widow. 

On  this  state  of  facts,  the  defendant  prayed  the  court  to  in- 
struct the  jury:  1st.  <'  That  if  they  find  from  the  evidence  that 
negro  Jemima  was  sold  by  the  said  Widter  S.  Clarke  to  the 
said  Caleb  Clarke ^  as  the  defendant  has  endeavored  to  prove, 
then  the  right  of  said  Ccdeb  Clarke^  as  purchaser  could  not  be 
avoided  in  this  action  by  proof,  if  believed  by  the  jury,  that 
the  said  sale  was  intended  to  defraud  the  creditors  of  the  said 
Walter  S.  Clarke.  2nd.  That  as  the  said  Walter  S.  Clarke 
claimed  title  to  the  said  negro  Jemima^  under  the  bill  of  sale 
from  William  Marriott  to  the  said  Walter ^  that  if  the  jury 
diall  find  that  the  said  negro  was  sold  and  delivered  by  the 
said  Walter  8.  Clarke  to  the  said  Calebs  as  aforesaid,  and  that 
no  bill  of  sale  was  given  to  the  purchaser  as  required  by  the 
3rd  section  of  the  act  of  181.7?  ch.  112,  then  that  the  interest 
and  estate  of  the  said  Walter  in  said  negro,  was  thereby  di- 
vested; and  the  right  and  title  to  said  negro  reverted  to  the  said 
Marriott y  unless  the  jury  should  find  that  the  omission  to  give 
such  bill  of  sale,  was  not  fraudulently  designed,  otherwise 
than  as  against  the  creditors  of  said  Walter  S.  Clarke -y^  which 
instructions  the  court  gave,  and  the  counsel  for  the  plaintiff 
excepted. 

This  negro  being  the  property  of  Walter  8.  Clarke  in  1820, 
remaining  in  his  possession  until  his  death,  and  there  being  no 
ground  for  a  presumption  that  Marriott  the  vendor,  or  any 
person  deriving  title  from  him,  ever  had  possession,  or  set  up 
any  tide  to  Jemima  or  her  child,  until  the  institution  of  this 
8uit^  it  would  seem  that  the  plaintiff  is  entitled  to  the  negro  boy 
now  in  controversy,  unless  it  can  be  shown  that  his  intestate 
by  his  own  act,  lost  or  parted  with  the  title  thereto. 
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This  fact,  the  prayers  assume  the  jury  were  at  liberty  to  find 
from  the  alleged  sale  to  Oaleb^  predicated  upon  the  evidence 
before  referred  to  and  submitted  to  the  jury  for  that  purpose. 
The  question  then  is,  had  all  or  any  of  this  testimony  a  ten- 
dency to  satisfy  the  minds  of  the  jury,  that  on  the  occasion 
spoken  of  by  the  witness,  a  sale  of  this  negro  was  made  to  (Jakh 
Garkey  which  would  have  been  valid,  but  for  the  provisions 
of  the  act  of  1817,  ch.  112. 

It  is  the  undoubted  right  of  the  jury   to  find  all  matters  of 
fact,  where  evidence  legally  sufficient  for  the  purpose   is  sub- 
mitted to  their  consideration.    Davis  vs.  Davis  and  others,  7 
H.  ^  J,,  136.     And  this  legal  sufficiency  is  a  question  of  law 
of  which  the  court  are  the  exclusive  judges.     Wherever  the 
testimony  adduced  by  the  plaintiff  (and   the  same  is  true  of 
testimony  by  the  defendant,)  '^is  so  light  and  inconclusive, 
that  no  rational,  well  constructed   mind  can  infer  from  it  the 
fact  which  it  is  offered  to  establish,  it  is  the  duty  of  the  court 
when  applied  to  for  that  purpose,  to  instruct  the  jury  that  there 
is  no  evidence  before  them   to  warrant  their  finding  the  fact 
thus  attempted  to  be  proved."    And  in   the  case  of   Colev9. 
Hebb,  7  6r.  if* ./.,  20,  we  are  told,  "evidence  offered  to  a  jury, 
has  a  two'fold  sufficiency,  a  sufficiency  in   law  and  a  suffi- 
ciency in  fact.    Of  its  sufficiency  in  law,  the  court  when  applied 
to  for  that  purpose,  are  the  exclusive  judges."     So  inZ  H.Sf 
/.,  109,  the  then  chief  justice  (Chase)  says,  **it  appertains  to 
the  court  to  determine  upon  the  legal  sufficiency  of  evidence  to 
prove  a  fact." 

The  question  here  wouM  seem  to  be,  not  whether  upon  the 
occasion  to  which  the  witness  refers,  and  after  he   had  twice 
been  sent  for,  Walter  Clarke  was  anxious  to  sell  to  bis  brother 
the  negro,  but  whether  the  brother  was  anxious  or   willing  to 
become  the  owner  by  the  purdiase  of  him.     The  alleged 
status  of  the  negro,  (always  in  possession  of  the  alleged  ven- 
dor, and  never  claimed  by  his  brother)  might  be  used  as  well 
to  establish  a  gift  as  a  side,  and  if  so,  by  the  act  of  1763,  did 
not  pass  any  title  to  the  donee.     The  defendant  must  then  in 
order  to  prove  a  sale  to  Caleb,  rely  upon  this  so  termed  delivery 


OF  MAUYLAND.  336 


Clarko*8  Adm'r,  vs,  Marriott**  Adm'r.— 1850. 


as  the  consummation  of  the  alleged  contract.  The  witness 
who  proves  it,  was  the  auctioneer,  and  from  his  own  teslinriony 
the  jury  could  not  infer  that  he  was  the  agent  of  Walter 
Clarkt  in  the  premises.  Neither  couid  they  learn  from  his 
testimony  what  was  the  contract  on  the  part  of  Ckdeb  Clctrke, 
and  when  he  was  to  become  the  owner  and  upon  what  terms. 
The  witness  was  sent  for  in  the  name  of  Peachy  claiming 
aulJiority  to  sell  all  the  property  of  Waller  ^^as  trustee,"  al- 
though for  what  pur|)ose,and  when  and  how  appointed,  is  not 
stated. 

A  contract  we  are  told  is  a  ^'mt/^tio/ assent  of  two  or  more  per- 
sons competent  to  contract,  founded  on  a  sufficient  and  legal 
motive,  inducement  or  consideration  to  perform  some  legal  act, 
or  omit  to  do  anything,  the  performance  of  which  is  not  enjoined 
by  law."  ChUtyon  Contracts, p.  8. 1  Com.  Dig,  {B.  2,)  641 
Every  contract  obligatory  ought  to  have  a  quid  pro  quo,  and 
payment  ought  to  be  made  on  the  delivery  of  the  goods,  ex- 
cept when  a  future  day  is  agreed  on.  See  Com,  Dig.,  title 
Agreement, 

^*  In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of 
the  goods  with  intent  to  vest  the  right  of  possession  in  the  ven- 
dee^ and  there  must  be  an  actual  acceptance  by  the  latter ^ 
with  intent  to  take  possession  as  owner."  2  Starkie  on  Evi- 
dence, 490. 

If  when  Walter  Clarke  is  supposed  to  have  delivered, 
Caleb  had  taken  the  possession  of  the  negro,  then  a  sale  might 
be  presumed.  But  Walter,  \i  is  distinctly  shown,  retained  the 
possession  until  his  death,  and  the  alleged  vendee  never 
claimed  or  admitted  himself  to  be  the  purchaser  and  the  own- 
er. The  alleged  sale  was  made,  not  by  the  owner  of  the 
property,  but  by  an  auctioneer,  who  is  unable  to  give  any  ac- 
count of  the  terms  of  sale,  wtiether  for  cash  or  credit,  or  what 
was  the  highest  bid,  (there  being  in  fact  no  other  person  pre- 
sent besides  CaM>,  who  was  competent  to  bid.)  In  other 
words,  this  witness  gives  us  not  the  slightest  clue  to  the  con* 
traci^  which  was  thus  to  be  consummated  by  this  alleged  de- 
livery of  the  property. 
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For  what  purpose  this  proof  was  offered  is  not  distinctly 
stated.  It  is  presumed,  that  it  was  not  designed  thereby  to 
prove  that  the  title  of  the  negro  was  in  Peach,  And  if  it  was 
not,  then  a  sale  by  Peach  could  not  prejudice  any  title  which 
Walt€r  Clarke  had  in  the  negro. 

It  could  not  prove  a  sale  by  Walter  darkCy  to  his  brother 
Caleby  although  what  the  witness  states,  if  believed  by  the  jury, 
might  have  led  them  to  the  conclusion,  that  Walter  Clarke 
standing  by  and  remaining  silent,  while  the  auctioneer  by  direc- 
tion of  Peach  was  selling  the  negro,  thus  forfeited  bis  title  to 
bis  brother;  provided  Caleb  had  at  the  time  taken  possession, 
or  had  ever  afterwards  claimed  the  property.  See  6  JohtiS, 
Ch.  Rep.  y  196. 

The  question  of  sale  or  no  sale,  is  a  question  of  law,  and  is 
not  here  to  be  decided  by  the  assertion  or  construction  of  the 
auctioneer,  who  is  to  state  facts  which  will  enable  the  jury, 
under  the  direction  of  the  court,  to  determine  whether  there 
was  such  a  sale  as  is  in  view  of  the  provisions  of  this  act  of  1817, 
or  the  acts  of  1729,  ch.  8,  or  1763,  ch.  13. 

And  so  also  it  is  a  question  of  law,  and  veiy  often  a  ques- 
tion extremely  difficult  to  decide,  what  shall  be  deemed  a  de- 
livery upon  the  sale  of  goods.  11  Johns.  Rejt.^  283.  1  Eastj 
292.  1  Taunt  J  457.  Upon  either  of  these  points,  the  opinion 
of  the  witness,  however  honestly  entertained^  or  with  whatever 
confidence  expressed,  ought  to  have  been  excluded  from  the 
considemtion  both  of  the  court  and  jury. 

We  are  therefore  of  opinion,  that  there  was  error  in  permit- 
ting the  jury  under  the  first  instruction,  to  find  from  the  evi 
dence  that  there  was  a  sale  from  Wfdter  to  Caleb  Clarke. 
And  even  if  the  court  had  been  properly  applied  to,  to  give 
the  jury  the  law,  which  it  was  necessary  they  should  have,  in- 
order  to  decide  the  case,  the  testimony,  as  we  have  said,  was 
not  sufficient  to  justify  the  inference  of  a  sale,  which  they 
were  to  find  from  it.  Nor  was  there  anything  in  the  case  to 
authorize  the  latter  branch  of  this  instruction.  There  wasnet 
a  particle  of  evidence  to  show  that  Walter  S.  Clarke  had  any 
creditors;,  nor  were  the   rights  of  creditors  in   question  in  the 
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case;  and  the  addition  was  therefbre  calculated  to  mislead^  in- 
stead of  assisting  the  jury  in  forming  their  yerdict. 

The  second  instruction  is^  of  course,  liable  to  the  same  ob- 
jection, that  it  refers  to  the  jury  to  find  that  thefe  was  a  sale 
from  Wcdter  to  Caleb  Clarke.  And  besides^  it  submits  to  the 
jury  to  find,  when  there  was  no  evidence  to  authorize  it, 
whether  there  was  such  a  bill  of  sale  as  is  required  by  the  act 
of  1817,  chap.  112.  At  the  same  time,  it  constitutes  the  jury 
the  judges  of  the  law  of  that  act^  the  provisions  of  which^  it 
was  for  the  court  to  expound  and  interpret,  and  not  to  allow  the 
jury  to  find  and  condtrue  them;  in  all  which,  there  was  error 
in  the  county  court. 

Id  the  further  progress  of  the  cause/  tbb  court  aft^jrwards"  in- 
structed the  jury,  *'  that  if  they  shall  find  that  the  interest  of 
the  said  Walier  S.  dco'k^  in  the  said  negro  JemimajWBs  vest- 
ed in  the  said  Williarn  Marriott^  by  reason  of  any  failure  on 
the  part  of  the  said  Waiter  and  Caleb  \o  comply  with  the  re- 
quisitions 6f  the  act  of  1817,  such  title  would  be  barred  by  an 
advefse  holding  by  the  said  WaUer^  for  more  than  three  years 
aftef  th^  title  had  accrued,  and  after  the  said  Marriott  had  no- 
tice of  such  sale  and  delivery,  as  aforesaid^  and  of  the  claim  of 
said  Walter  to  hold  adversely,  as'  aforesaid."  And  further, 
<'that  to  create  such  a  bar  by  limitations^  it  was  incumbent  on 
the  plaintiif  to  show  an  adverse  possession,  as  aforesaid^  for  up- 
wards of  three  years^  by  the  said  Walter  in  his  lifetime.  That 
if  he  held  the  said  negro  adversely,  up  to  the  time  of  his  death, 
but  for  a  space  less  than  three  years,  and  if  immediately  afier 
bis  death,  his  widow  acquired  the  posdession,  and  held  said  ne- 
gro adversely,  as  aforesaid,  for  more  than  three  years^  then^ 
that  the  possession  of  said  Walter ^  combined  with  the  posses- 
sion of  his  widow,  would  not,  in  favor  of  the  plaintiff^  create 
io  him  such  a  title  as  would,  in  virtue  thereof;  entitle  him 
to  recover." 

We  are  of  opinion,  that  in  this,  also/the  county  court  erred. 

It  is  true,  that  there  are  classes  of  cases,  in  which  it  has  been 

decided  that  the  owner  must  have  notice,  that  the  holding  by 

another  of  property,  to  which  the  former  has  title,  is  advene^ 
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See  the  cases  of  Callis  vs.  Tobony  6  Cr.  4*7.,  80,  and  Hume 
vs.  Pumphreyy  4  6ri//,  181.  This,  however,  is  not  regarded 
as  such  a  case,  and  very  great  mischief  would  arise  Ax>m  so 
considering  it.  The  reversioner  is  not  necessarily  entitled  to 
the  negro,  if  ihere  be  no  bill  of  sale,  or  if  it  be  not  such  a  bill 
of  sale  as  the  act  of  1817  requires.  The  seller  may  not  have 
intended  a  fraud  in  the  omission  of  any  thing  required  by  the 
act;  and  if  so,  there  is  no  forfeiture  of  bis  title.  In  all  such 
cases,  however,  the  onus  is  upon  (he  seller.  It  may  be^  that 
the  reversioner  is  aware  that  no  fraud  was  designed;  and  for 
that  reason,  simply,  does  not  assert  a  title  to  the  negro^  until 
the  evidence  that  no  fraud  was  intended,  is  lost. 

It  may  be  asked,  how  is  the  reversioner  to  know  of  the  sale? 
Perhaps  not  very  readily  in  such  a  case  as  is  now  before  us, 
where,  if  there  was  any  sale,  there  was  no  change  of  posses- 
sion. The  act  of  Assembly,  however,  seems  to  contemplate 
cases,  wherein  the  party  who  sells  parts  with  the  possession; 
and  requires  ^'  the  residence  of  the  purchaser"  to  be  inserted  in 
the  bill  of  sale^  to  the  end  (hat  the  reversioner  may  know  where 
his  property  is  when  the  term  expires  at  which  he  may  resume 
bis  title. 

Where  the  title,,  as  is  here  asserted,  accrues  by  forfeiture,  we 
cannot  think  that  notice  or  knowledge  to  (he  revereioner  is  ne- 
cessary, in  order  to  bar  his  claim  by  the  right  of  poesessioD. 
This  is  the  law  in  analogous  cases.  In  an  action  of  trover,  a 
lapse  of  six  years  from  the  conversiony  is,  in  England,  a  de- 
fence to  the  action.  2  Philip^ s  Ev. ,  136.  And  it  is  also  there 
said,  and  also,  at  page  136,  note  5,  and  the  authorities  there 
cited,  <'  that  it  might  have  been  different  if  the  plaintiff  bad  been 
prevented  by  the  fraud  of  the  defendant,  from  obtaining  know- 
ledge of  what  had  been  done.  If  no  fraud,  the  case  will  not 
be  altered  by  the  circumstance,  that  the  plaintiff  did  not  know 
of  the  conversion  within  the  period  of  six  years  from  the  com- 
mencement of  the  suit. ' '  See  also,  2  Greenl.  an  Evid. ,  sees. 
430  am(/ 443. 

If  the  defendant,  or  rather  his  intestate,  acquired  tide  to  the 
negro  in  the  manner  stated,  he  might  have  asserted  that  title  at 
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any  time  after  its  accraal,  and,  notwithstanding  the  death  of 
Walter  S.  Clarke^  without  letters  of  administration  having 
been  granted  upon  his  estate.  He  might  have  claimed  the  ne- 
gro of  any  person  who  had  the  possession.  The  possession  of 
the  widow  of  Walter ^  if  the  negro  was  the  property  of  her 
husband,  was  precisely  such  a  possession  as  we  find  in  the  case 
of  SewaUvs.  Fishunck,  A  H.  ^  O.,  393;  and  vested  in  her  no 
title.  In  the  language  of  the  court  in  that  case,  it  was  ^^  a  fi- 
daciary  possession"  to  preserve  the  property  for  the  benefit  of 
the  creditors  and  representatives.  It  was  because  of  this  that 
the  administrator  of  Fishwick  recovered  in  that  suit;  although, 
if  a  person  claiming  the  negroes  there  in  controversy,  (whether 
he  made  tide  under  Miss  fHshvncky  or  in  opposition  to  her 
claim,)  had  forborne  to  bring  suit  until  administration  was  had 
upon  her  estate,  length  of  time  would  have  been  a  bar  to  his 
action.  As  before  said,  the  instruction  of  the  court  upon  this 
point  was  erroneous.  The  jury  must  have  understood  the  court 
to  instruct  them,  that  in  order  to  bar  his  claim,  acquired  as  there 
mentioned,  Marriott  must  have  had  three  years  previous  no- 
tice of  the  sale  and  delivery  by  Walter  to  Ccdeh  Clarke,  Be- 
sides this,  the  instruction  assumes  the  sale  and  delivery. 

After  the  evidence  in  the  preceding  instructions,  and  while 
the  law  as  laid  down  by  these  instructions,  interposed,  and  as  an 
the  case  was  under  argument  before  the  jury,  the  court  conceiv- 
ing that  the  counsel  for  the  plaintiff  denied  or  misconceived 
explanatory  instruction,  stated  to  the  jury,  '^  that  if  they  found 
the  truth  of  the  facts,  as  given  in  evidence  by  the  witness,  on 
the  part  of  the  defendant,  and  that  there  was,  as  stated  by  him, 
a  sale  and  delivery  of  said  negro  woman,  by  Walter  to  his 
brother  OaUh  Clarke j  and  that  such  sale  was  made  for  the  pur- 
pose of  defrauding  the  creditors  of  the  said  Walter^  that  the  in- 
terest and  property  of  said  Walter  in  the  negro  Jemima,  there- 
by passed  out  of  him,  and  that  the  right  of  the  plaintiff  to 
maintain  the  present  action,  was  as  effectually  barred  thereby 
as  if  the  said  sale  and  delivery  had  been  bona  fide f  and  for  va- 
luable consideration." 

Here  again,  as  in  the  first  instruction,  we  find  the  creditors 


340 


CASES  IN  THE  COURT  OF  APPEALS 


'     Clarke**  Adm'r,  m.  MarrioU's  Adin'r.— 1850. 


of  Walter  S.  Clarke  introduced^  with  aDother  feature,  which 
we  deem  still  more  objectionable.  After  saying,  <'  if  the  jury 
believe  the  truth  of  the  fads,  as  given  in  evidence  by  the  wit- 
ness on  the  part  of  the  defendant/'  the  instruction  adds;  ^'and 
that  there  was,  as  by  him  stated^  a  sale  and  delivery  of  the  ne- 
gro woman,  by  Walter io  Caleb  CUtrke.^*  This,  we  conceive, 
must  have  been  understood  by  the  jury  to  mean,  that  they  must 
believe  there  was  such  a  sale  and  delivery  as  the  defendant 
contended  for,  unless  they  disbelieved  the  witness;  and  as  sus- 
ceptible of  such  a  construction  is  manifestly  wrong.  At  the 
same  time,  it  submits  to  the  jury  to  find  from  his  evidence,  that 
there  was  a  sale  from  Walter  to  Caleb,  which,  for  the  reason 
assigned,  we  have  heretofore  condemned  in  the  first  inatrucdon, 
and  must,  therefore,  reject  as  error  in  this. 

Qne  further  suggestion  of  counsel  for  the  appellee,  jn  the 
aigument  of  the  cause,  demands  a  brief  notice. 

It  was  intimated,  that  the  original  bill  of  sale  from  Marriott 
to  Walter  S,  Clarke,  was  not  such  a  bill  of  sale  as  is  required 
by  the  act  of  1817,  chap.  112,  sec.  3.  But  it  is  not  pretended 
that  the  negro  Jemima  was  a  dave  only  for  a  term  of  yean. 
In  fact;  the  bill  of  sale  indicates  distinctly,  that  she  was  the 
slave  for  life  of  Marriott,  who,  by  that  instrument,  undertook 
to  transfer  to  the  vendee  an  interest  for  a  term  of  years,  in  the 
negro  that  thus  belonged  to  him  for  life,  and  to  the  possession 
of  which  negro  he  was  to  be  restored  at  the  expiration  of  (he 
term  of  years.  Certainly  then,  the  vendor  who  gave  the  bill 
of  sale,  cannot  be  permitted  to  claim  that  the  negro  was  again 
and  immediately  his  property,  acquired  by  his  own  act  of  non- 
compliance with  the  act  of  Assembly.  The  proposition  need 
only  be  stated,  to  show  its  own  fallacy;  and  that  such  a  dispo- 
sition of  a  slave  for  life,  is  not  within  the  provisions  or  the  spir 
pt  of  the  act  of  1817,  chap.  112. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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William  Higoins^  William  Travers  and  Ann  Travers 

HIS  WIFE,  AND  OTHERS^  VS,  OrVILLB  HoRWITZ.*-Z>ecem- 

ber  1S50. 

Bjr  the  act  of  1836,  cb.  138,  sec.  3,  a  complainant  haa  authority  under  the 
commiflsion  in  chief,  to  take  all  the  testimony  necessary  to  sustain  his 
case,  as  well  against  defaaltingr  as  other  defendants,  and  such  commts:(ion 
dispenses  with  the  execution  of  an  ex  parte  commission  issued  under  the 
set  of  1830,  ch.  161. 

An  interlocutory  decree  was  passed  against  two  defaulting  defendants,  and 
an  ex  parte  commLission  ordered.  On  the  same  day  the  guardian  of  an  infant 
defendant  appearedi  and  a  commission  was  then  iasued  to  commissioners, 
**  as  named  on  the  part  of  complainant  and  defendants,"  requiring  notice 
to  be  given  **  to  the  respective  parties."  Held  :  That  ibis  was  a  commis- 
sion in  chief. 

Where  an  infant  answers  by  guardja^,  admitting  the  facts  stated  in  jthe  bill 
or  making  no  defence,  the  act  of  1836«  ch.  138,  sec.  1,  connects  and  binds 
the  interest  and  defence  of  such  infant  with  that  of  the  other  defendants, 
and  the  evidence  taken  for  the  complainant  under  a  commission  issued  in 
doe  form,  neoepsarily  operates  against  all  the  defendants. 

This  aet  of  1836  assumes  for  the  court  the  duty  to  see,  that  no  substantial 
rights  of  the  infant  are  injuriously  affected  by  the  proceedings  under  the 
commiauon,  and  in  the  cause. 

Whether  notice  of  the  execution  of  a  commission  be  served  on  the  guardian 
to  the  infant  or  his  solicitor,  it  is  in  view  of  the  act  of  1836,  surplusage, 
and  can  vitiate  nothing  that  is  pref  un^ed  to  have  been  done  under  it« 

The  praotioe  tlyat  occasionally  oocurs,  of  making  the  complainant  the  trustee 
for  the  sale  pf  the  property  under  the  decree,  is  objectionable. 

Appeai,  fron>  the  equity  sicje  of  Baltimore  county  court. 

Xbis  appeal  was  takei)  fron^  a  decree  for  the  sale  of  certain 

leasehold  property  mortgaged  by  the  appellant,  William  H. 

ySxtoerSy  to  the  appellee.    The  facts  of  the  case  and  the  ob- 

jectiooB  to  the  decree  are  fully  stated  in  the  opinion  of  this 

court. 

The  cause  was  aigued  before  Spbnoe,  Magrudbr,  Martin 
and  Frick,  J.  ^ 


Brbnt^  for  the  appellants,  and 
By  Wm.  Sohlet,  for  the  appellee. 
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Price:,  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  case  was  filed  by  the  appellee  to  forclose  two 
mortgages  executed  by  William  H,  T^arcr*,  of  certain  lease- 
hold estate,  acquired  in  right  of  marriage  with  Ann  C.  Mar- 
tinj  his  wife.  The  bill  was  orignally  filled  against  TVcofen 
alone. 

Subsequently  the  bill  was  amended  to  show  that  after  the 
execution  of  these  mortgages,  Trovers  had  conveyed  all  his 
equity  of  redemption  to  WiUiam  Higgins,  in  trust  for  Ann 
C.  Travers,  his  wife,  for  life,  and  after  her  death  for  Emma 
A.  Travers  an  infant;  and  that  afterwards  Travers  having 
become  insolvent,  R.  Ridgely  Bailee y  was  appointed  his  trus- 
tee under  the  insolvent  laws. 

A  commission  was  regularly  issued  to  appoint  a  guardian 
for  the  infant  defendant,  and  her  answer  filed,  together  with  the 
answer  of  all  the  other  defendants,  except  Higgins  and  Arm 
Travers.  Against  these  two,  an  interlocutory  decree  was  signed 
under  the  act  of  1830,  ch.  161,  and  an  order  given  to  issue 
the  usual  commission  ex  parte. 

Afterwards  a  commission  appears  to  have  issued  to  John 
Carrere  and  Joseph  B.  Williams y  '^namedbyi/te  complainant 
and  defendants f^^  to  take  testimony  in  the  cause,  and  the 
solicitors  of  the  defendants  who  had  appeared,  and  of  the  guar- 
dian ad  litem,  were  regularly  notified  to  attend  the  commis- 
sion, which  was  thereupon  duly  executed,  and  returned  upon 
the  24th  of  May  1849.  The  cause  was  then,  on  the  13th  of 
June  following,  submitted  by  written  agreement  of  the  com- 
plainant, and  the  solicitors  for  all  of  the  defendants  who  had 
answered,  and  a  decree  of  foreclosure  and  sale,  appointing  the 
complainant  to  make  such  sale,  was  passed  on  the  15th  of 
June  1849. 

From  this  decree  an  appeal  has  been  brought  to  this  court, 
upon  various  alleged  irregularities  in  the  proceeding,  which  it 
is  contended  present  a  case  for  reversal  of  that  decree. 

The  principal  objection  upon  which  most  of  the  errors  sug- 
gested arise,  is  upon  the  appellants'  Ist  Point.  ''That  the  com- 
mission to  take  testimony  issued  to  Carrere  and  Williams  ir- 
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regularly  and  contrary  to  law^  so  far  as  all  tbe  defendants  were 
concerned  except  Higgins  and  Ann  Trovers.'^ 

This  objection  means  that  the  commission  must  be  regarded 
as  ex  parte  J  and  consequently  binds  none  other  than  the  par- 
ties to*  the  interlocutory  decree,  because  the  order  directing  the 
commission  proceeds  from  the  complainant^  who  himself 
names  the  commissioners.  That  consequently,  no  opportunity 
was  offered  to  the  defendants  to  select  or  strike  commission- 
ers, and  as  to  them,  the  commission  of  whatever  character 
was  improvidently  issued. 

The  inspection  of  the  commission  found  in  the  record,  does 
not  support  this  view.  It  is  true  it  is  directed  to  Carrere  and 
Williams,  tbe  parties  before  named  by  the  complainant,  and 
when  perhaps  he  intended  a  commission  ex  parte.  But  af- 
terwards, and  on  the  same  day,  the  guardian  of  the  infant  ap- 
peared in  court  by  solicitor,  and  we  then  find  the  style  of  this 
commission  runs  to  these  commissioners  as  ^^named  on  the  part 
of  the  complainant  and  defendants."  It  is  not  therefore  such  a 
commission  under  the  act  of  1820,  ch.  161,  as  is  exclusively 
for  the  benefit*  of  the  complainant,  and  where  the  testimony  is 
confined  to  proof  of  the  allegations  of  the  bill  against  the  de- 
faulting defendants,  and  as  intended  to  operate  against  these 
exclusively,  no  notice  to  the  other  defendants  is  necessary.  In 
the  commission  before  us  notice  is  required  to  be  given  *^to  the 
respective  parties;"  of  course  to  the  defendants  who  have 
answered.  And  the  commissioners  further  certify  that  such 
notice  was  given  to  the  solicitors  of  the  defendants,  and  of  the 
guardian  ad  litem  of  the  infant  defendant.  Looking  to  the 
whole  tenor  of  the  commission  and  its  terras,  it  would  indicate 
that  the  commissioners  were  properly  struck,  or  what  is  equiva- 
lent and  equally  binding,  that  they  were  selected  by  consent 
between  the  complainant  and  defendants  themselves,  and  so 
selected,  the  testimony  taken  under  it,  must  affect  all  parties 
notified  of  the  action  of  the  complainant  upon  it. 

That  there  was  an  outstanding  order  for  a  commission  ex 
parte,  cannot  affect  the  case,  whether  such  commission  was 
or  was  not  issued.     If  there  be  a  commission  in  chief,  as 
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we  construe  this  to  be,  the  execution  of  the  other  is  dispensed 
with  by  the  act  of  1836,  ch.  128,  sec.  2,  by  which  the  com- 
plainant has  authority  under  the  commission  in  chief,  to  take 
all  the  testimony  that  may  be  necessary  to  sustain  bis  case^ 
as  well  against  defaulting  as  against  other  defendants,  wtio  are 
parties  to  the  commission. 

But  it  was  said,  2nd.  ''That  the  notice  of  the  execution  of 
this  commission  served  upon  the  solicitor  of  the  guardian,  and 
not  upon  the  guardian  himself,  cannot  bind  or  give  effect  to 
this  tbstiknony  agnkist  the  infant." 

This  objection,  we  think,  is  answered  by  this  same  act  of 
1836,  ch.  138,  in  the  first  section,  which  would  seem  to  point 
expressly  to  the  embarrassment  and  difiiculty  which  would 
often  result  from  the  peculiar  privileges  attached  to  infants,  and 
the  wholesome  protection  with  which  the  law  surrounds  their 
rights^  li  provides  that  when  the  answer  of  the  infant  is  in, 
admitting  the  facts  stated  in  the  bill,  or  making  no  defence  to 
the  claim  of  the  complainant,  a  commission  to  take  testimony 
may  then  issue  in  the  usual  /army  ^c.  This  assumes  for  the 
court  the  duty,  at  all  times  expected  from  them,  to  see  that  no 
sdbstantial  rights  of  the  infant  shall  be  injuriously  affected  by 
the  proceedings  under  the  commission  and  in  the  cause.  And 
whether  the  notice  of  the  commissioner  was  to  the  guardian  or 
his  solicitor,  it  is  in  view  of  this  act  of  Assembly,  surplusage; 
and  can  vitiate  nothing  that  is  presumed  to  have  been  done 
under  it. 

The  validity  of  the  commission,  and  the  proceedings  so  far 
being  sustained,  it  is  presumed  that  the  appellant's  counsel  in 
this  position  of  it,does  not  intend  to  reply  upon  hisihirdobjeciien: 
<<  That  the  cause  was  submitted  for  heariug  prematurely,  and 
there  was  no  sufficient  consent  to  justify  the  submission . ' '  The 
cause,  by  the  written  agreement  of  complainant,  and  the  solicitor 
for  those  defendants  who  had  answered,  was  submitted  for  a  de- 
cree. The  submission  is  within  the  express  provision  of  tbe 
act  of  1846,  chap.  60,  sec.  2,  and  is  in  all  respects  free  from 
objection. 

On  tbe  4lh  Point  we  think  there  was  no  necessity    for 
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the  proof  of  the  insolvent  proceedings  against  Trovers  and  the 
appointment  of  Battee  as  his  trustee.  The  aUagaiion  in  the 
aro^ided  bill,  and  his  own  admission  by  his  answer^  are  enough 
for  the  purposes  of  this  case.  He  was  properly  introduced  into 
the  cause^  to  assert  the  rights  of  the  creditors  of  Trovers^  ^nd 
to  controvert  the  allegations  of  the  bill,  if  susceptible  of  denial. 
But  he  admits  the  iacts,  or  hits  not  the  means  to  controvert 
them.  And  what  are  they  so  far  as  he  is  concerned  ?  Thai 
the  insolvent  was  entirely  divested  of  all  interest  in  the  pro- 
perty before  his  application,  and  that  consequently,  not  a  shad- 
ow of  right  passed  to  his  trustee  or  his  creditors,  unless  the  con- 
veyance was  a  fraud  upon  the  insolvent  laws.  The  trustee, 
however,  does  not  impeach  it;  none  of  the  other  defendants 
controvert  it.  They  in  fact  received  the  benefit  of  it.  Prima 
foKte  then,  the  deed  is  good,  unless  some  provision  of  the  in* 
solvent  laws  forbid  it;  and  Travers  having  parted  with  all  title 
and  equity,  left  nothing  to  vest  in  his  trustee.  BaHee,  there- 
foiie^  whether  proved  to  be  the  trustee  or  not,  if  the  creditors 
can  assert  no  claim  to  the  property,  cannot  affect  the  right  of 
the  complainant  to  have  it  sold  by  the  regular  and  usual  pro- 
ceedings in  a  court  of  equity.  And  this  state  of  the  property, 
and  the  parties,  disposes  of  the  fifth  point,  which  claims  for 
the  trustee  of  the  insolvent,  the  right  to  sell  and  distribute  the 
property,  in  which  neither  he  nor  the  creditors  he  represents, 
have  a  shade  of  interest  either  vested  or  contingent. 

6th  Point.  The  regularity  of  the  commission  being  es- 
tablished^ this  objection  to  the  proof  of  the  conveyances  in  the 
record,  falls  with  the  objection  to  the  commission.  They  are 
rq^larly  prbved  as  originals,  by  the  subscribing  witnesses,  or 
OS  authenticated  copies  from  the  records.  The  effect  of  this 
evidence  being  no  longer  ex  parley  (as  was  contended,)  extends 
to  all  the  defendants  defaulting  or  answering;  and  the  1st  sec. 
of  the  act  of  1836,  by  the  proper  course  of  proceeding  in  this 
cause,  connects  and  binds  the  defence  and  the  inter/est  of  the 
infant  defendant,  with  that  of  the  other  defendants  in  the  cause; 
so  that  evidence  necessarily  operates  against  all. 

7th  Point.     The  appellants  have  suggested  yet  another 
44        V.9 
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error  iii  the  proceedings,  which  is,  that  the  complainant  him- 
self was  erroneously  appointed  the  trustee.  There  is  more 
reason  and  force  in  this  objection  than  validity  in  law;  and  it 
is,  at  least,  entitled  to  a  passing  notice  from  the  court. 

There  is  an  obvious  objection  to  the  practice  that  occasionally 
occurs,  of  constituting  the  complainant  himself,  the  party  to 
make  the  sale  of  mortgaged  property,  when  the  trustee  ought 
to  be  a  person  entirely  disinterested  between  the  parties,  and 
free  from  all  temptation  to  abuse  his  trust.     His  relation  ought 
to  be,  as  far  as  possible,  impartial  between  the  parlies,  and  free 
from  the  seductions  of  personal  interest,  to  conduct  the  sale  to 
his  own  advantage.     Gases  might  be  readily  suggested  where 
an  unscrupulous  trustee,  regarding  his  own  rights  alone,  and 
looking  to  his  own  interest,  might  press  the  sale  to  the  preju- 
dice of  other  postponed  claimants  upon  the  property,  whose 
rights  it  should  bo  his  particular  duty  and  trust  to  protect.  Con- 
venient opportunity  is  presented  for  collusion,  if  an  unprinci- 
pled complainant  should  be  disposed  to  practise  it.     His  own 
claim  in  priority,  gives  him  facilities  to  make  himself  the  owner 
of  the  property,  by  sacrificing  the  interest  of  other  creditors 
md  claimants.     He  has  advantages  and  temptations  which  he 
ought  not  to  huve;  and  the  character  of  claimant  and  trustee, 
for  these  reasons,  should  never  be  united.   They  are  incompa- 
lible,  and  to  insure  equity  and  justice,  should  be  always  anta- 
gonist.    Likened  to  the  case  of  sheriffs  and  many  other  officers 
of  court,  complainants,  as  trustees,  should  not  be  clothed  with 
the  execution  of  proceedings  in  which  they  are  parties  in  in- 
terest.     In  lliese  analogous  cases,  the  law  wisely  forbids  it 
And  the  reason  and  policy  are  the  same  in  the  case  of  trustees 
in  chancery;  but  the  practice  has  been  otherwise;  and  although 
this  court  may  think  it  reprehensible,  and  may  not  sanction  it 
by  their  opinion,  yet  in  the  proceedings  now  before  us,  we  are 
not  at  liberty  to  pronounce  it  error.     The  decree  of  Baltimore 
county  court  is  therefore  affirmed. 

DECREB   AFFUtMBD. 


i 
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John  W.  Williams  vs.  Richard  H.  HAU^.-^Decettiber  1850. 

A  holder  of  a  note  which  had  been  duly  protested,  and  the  liability  of  the 
endorser  fixed  by  dae  notice,  agreed  with  the  maker  to  divide  the  amount 
of  the  note  into  three  sams,  for  each  of  which  a  draft  was  to  be  drawn  by 
the  endorser  upon  the  maker,  in  faTor  of  the  holder,  payable  on  time,  on 
the  receipt  of  which  drafts,  accepted  by  the  maker,  the  holder  a^^ed  to 
deliver  up  the  note  to  be  cancelled.  The  endorser  assented  to  this  a|rree- 
ment,  and  signed  the  drafts  which  were  sent  to  him  by  the  maker  by  whom 
they  were  sobsequently  accepted  and  delivered  to  the  clerk  of  the  holder, 
who  (the  clerk)  thereupon  informed  the  maker  he  could  have  the  note 
whenever  he  called  for  it.  AfUrwards  the  holder  finding  that  these  drafts 
were  not  on  stamped  paper,  informed  the  maker  of  the  note  of  this  fact, 
and  told  him  he  should  expect  other  drafts,  bnt  gave  no  such  notice  to  the 
endorser.  No  other  drafts  were  given,  and  the  note  was  never  delivered 
np.    Hkld  : 

That  the  delivery  of  these  unstamped  drafts  by  the  maker  to  the  clerk  of  the 
bolder,  was  not  such  a  performance  of  the  agreement  as  to  discharge  the 
endorser  firom  liability  on  the  note. 

It  was  not,  under  this  agreement,  the  duty  of  the  holder  to  have  the  drafts 
stamped  after  they  came  to  his  possession,  by  complying  with  the  provi- 
sions of  the  act  of  1844,  ch.  28,  sec.  8. 

Appeal  from  Anne  Arundel  county  court.- 

This  was  an  action  of  assumpsit  brought  by  the  appellee  as 
holder^  against  the  appellant^  as  endorser  of  the  promissory 
note  referred  to  in  the  opinion.  The  plea  was  non  assumpsit. 
All  the  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court.  The  verdict  and  judgment  was  for  the  plaintiff^  and 
the  defendant  appealed. 

The  cause  was  aigued  before  Spencb,  Magrudbr,  Martin 
and  Frick,  J. 

Stock^tt  and  Alexander^  for  the  appellant^  insisted  : 
1st.  That  the  note  was  satisfied  by  the  agreement  between  the 
plaintiff  and  Selbt/y  the  maker  of  the  note^  and  the  drafts  sub- 
stituted in  its  stead.  2nd.  That  the  omission  to  have  the 
drafts  stamped^  was  the  neglect  of  the  appellee^  for  which  the 


348  CASES  IN  THE  COURT  OF  APPEALS 


Williams  m.  Hsll.— 1850. 


appellant  was  in  nowise  responsible.  3rd.  That  failure  of  the 
appellee  to  make  demand  and  give  notice  of  the  non-payment 
of  the  drafts^  discharged  the  appellant  from  all  liability  on  ac- 
count of  the  same. 

r 

Pratt,  for  the  appellee,  insisted  that  the  drafts  being  void 
at  law,  did  not  discharge  the  appellant  of  his  liability  on  the 
note. 

SpeKcb,  J.y  delivered  the  opinion  of  this  court. 

This  is  aft  action  of  asntimpsii,  brought  by  the  appellee 
against  the  appellant,  to  recover  from  him  on  his  endorsement 
of  a  certain  promissory  note  to  the  appellee,  of  John  S.  SU&jTi 
for  $332.61,  dated  the  29th  of  October,  1844,  and  payable 
six  months  after  date.  The  note  not  having  been  paid  at  ma- 
turity, w^s  protected,  and  due  notice  of  protest  served  on  the 
appellant. 

Afterwards  an  agreement  was  made  between  the  appellee 
and  John  S.  SeHn/y  that  said  note  should  be  divided  into  three 
parts,  and  for  each  of  which  drafts  should  be  drawn  by  the 
appellant  on  said  Selby,  in  favor  of  the  appellee,  dated  the 
15th  of  January,  1846,  one  for  $119.71,  at  four  months;  one 
for  $120.34,  at  six  months;  and  the  other  for  $121.29,  at 
eight  months;  and  that  on  the  receipt  of  said  drafts  by  the 
appellee,  accepted  by  said  SeUn/,  the  said  promisBory  note 

J  r 

should  be  delivered  up  to  the  said  Selby,  to  be  cancelled.  To 
this  agreement  the  appellant  assented,  and  on  the  receipt  of 
said  drafts  with  the  statement  from  the  appellee,  the  appellant 
ingned  them  and  sent  them  to  Selbi/  for  his  acceptance  thereof, 
i^hich  was  done  by  said  Selbf/y  and  by  him  delivered  to  appel- 
lee through  his  clerk,  who  informed  Selby  he  could  have  said 
jpromissory  note  whenever  he  would  call  for  it.  Selby  failed 
to  call  for  said  note,  and  the  same  continued  in  the  possession 
of  the  appellee.  Afterwards,  the  appellee  informed  said  SMj/ 
that  said  drafts  were  not  stamped,  and  that  he  should  expect 
othcsr  drafts,  but  no  such  notice  was  ever  given  to  the  appel- 
lant, nor  was  payment  of  said  drafts,  or  either  of  them,  ever 

•    *      I   '    t 
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demanded  by  said  appellee  of  said  Selbify  or  notice  of  their 
non-payment  ever  given  to  the  appellant. 

On  the  trial  of  this  cause,  the  plaintiff  prayed  the  court  to  in- 
struct the  jury,  that  if  they  believed  the  facts  given  in  evidence 
by  the  plaintiff  to  be  true,  then  the  evidence  offered  by  the  de- 
fendant, if  believed  by  the  jury  to  be  true,  constituted  no  bar 
to  the  {daintiff 's  right  to  recover  in  this  action. 

Our  inquiry  now  is,  was  there  error  in  the  direction  given 
to  the  jury  by  the  court?  The  appellant's  indebtedness  was 
fixed  by  the  demand,  proof  of  notice,  and  protest.  Was  this 
indebtedness  on  the  part  of  the  appellant  dischaiged  by  virtue 
of  the  agreement  entered  into  by  the  appellee  with  John  S. 
Sdbyj  as  given  in  evidence  on  the  trial? 

This  brings  us  to  the  consideration  of  the  agreement,  what 
was  done  under  it,  and  the  legal  effect  of  what  was  done. 

We  have  said  that  the  indebtedness  of  the  appellant  had 
been  fixed  before  the  agreement  set  up.  By  the  agreement 
the  amount  of  the  note  was  to  be  divided  into  three  separate 
sums,  and  drafts  to  be  given  for  each  sum,  one  at  four,  one  at 
six^  and  the  third  at  eight  months.  Thus,  by  this  agreement, 
time  was  given  to  the  debtors,  and  no  additional  security  to  the 
creditor. 

This  case  was  aigued  upon  the  hypothesis,  that  these  three 
drafis  were  legal  in  point  of  form;  we  shall  not  consider  them 
in  that  character,  but  treat  the  drafts  as  we  find  them  in  there- 
cord.  Did  the  receipt  of  these  unstamped  drafts  discharge  the 
appellant  from  his  liability  on  the  note  in  this  suit?  We  think 
not.  When  delivered  to  the  appellee's  agent,  they  were  in 
their  then  condition  of  no  value,  and  the  appellee  might  con- 
sider them  as  waste  paper.  Under  the  act  of  1844,  ch.  280, 
sec.  8,  they  were  invalid,  and  unavailable  for  any  purpose. 

But  the  argument  for  the  appellant  insists,  that  the  duty  and 
oUigatioa  rested  on  the  appellee  to  have  these  drafts  stamped 
after  they  came  to  his  hands,  and  after  they  had  been  excuted. 
To  have  done  so,  the  appellant  must  have  taken  the  oath  and 
paid  the  ten  dollars  for  each,  as  provided  by  the  act  of  1844, 
ch.  280,  sec.  8.     Is  this  the  legal  and  reasonable  interpreta- 
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tion  of  the  alleged  agreemeat  between  HcUl  and  Selby,  that 
HaU  would  cancel  and  deliver  up  a  debt  of  unquestionable 
validity,  for  three  drafts,  which  were  invalid  and  unavailable 
in  law,  unless  at  a  cost  to  HaU  of  nnore  than  eight  per  cent 
on  the  whole  debt? 

Such  an  interpretation  would  be  not  only  contrary  to  equity, 
but  to  all  the  rules  which  govern  in  the  inteipretation  of  the 
acts  and  agreements  of  men.  It  would  be  to  stultify  one  of 
the  parties,  and  make  the  other  a  cheat.  We  can  consider 
this  agreement  in  no  other  sense  than  that  the  creditor  was  to 
give  time,  and  to  relinquish  his  evidence  of  a  valid  debt,  upon 
receipt  of  other  evidences  of  the  debt  equally  valid  in  law, 
with  time,  as  agreed  between  them. 

It  is  therefore  the  opinion  of  this  court,  that  the  delivering  of 
these  drafts  by  Selby  to  the  agent  of  HaU,  was  not  such  a  perr 
formance  of  the  spirit  and  intention  of  the  agreement  on  his 
part,  as  discharged  the  appellant  from  his  liability  in  this  suit, 
and  that  the  instruction  of  the  court  was  correct. 

JUDGMENT  AFFIRMED. 


Thomas  Oreah  and  Wm.  C.  Berkley,  use  of  Clark  and 
Kellog,  vs,  Samuel  McDonjild  and  others,  Garni- 
shees OF  Menifee  and  Slaughter. — December  1850. 

A  bill  of  exchange  was  not  presonted  for  payment,  nor  protested,  until  four 

days  after  its  maturit J.    Hkld:  That  this  presentment  was  not  within  a 

reasonable  time,  and  the  drawers  were  discharged. 
Whether  the  circumstances  of  any  particular  case  are  sufficient  to  dispense 

with  demand  and  notice,  is  always  a  question  of  law,  addressed  to  the  jndg- 

ment  of  the  court. 
If  the  facts  on  which  this  queslion  arises  be  admitted,  or  undeniable,  then  it 

is  exclusively  a  matter  of  luw,  to  be  pronounced  by  the  court,  but  if  the 

facts  be  controverted,  or  the  proof  be  equivocal  or  contradictory,  then  the 

court  hypotheticaliy  instruct  the  jury  as  to  the  law. 
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If  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  from  the  time  the 
bill  was  drawn  until  it  became  due,  ho  is  liable  without  proof  of  demand 
and  notice. 

But  where  the  drawee  has  somethin|r  equivalent  to  effects,  or  has  made  an 
express  or  implied  agreement  to  accept  and  paj,  or  the  drawer  has  any 
reasonable  expectation  that  the  bill  will  be  accepted  and  paid,  he  is  entitled 
to  demand  a  notice. 

The  reasonable  grounds  required,  are  not  such  as  would  excite  an  idle  hope 
or  wild  expectation,  or  a  remote  probability  that  the  bill  will  be  paid;  but 
such  as  create  a  fdll  expectation,  a  strong  probability  of  its  payment;  such 
as  would  induce  a  merchant  of  common  prudence  and  ordinary  regard  for 
his  commercial  credit,,  to  draw  a  like  bill. 

There  is  no  such  stringent  rule,  as  to  require  the  drawee  to  haVe  funds  of  the 
drawer  in  hand,  at  the  maturity  of  the  bill,  sufficient  for  its  payment,  in 
order  to  entitle  the  latter  to  demand  and  notice. 

If  the  drawer,  at  the  time  the  bill  should  have  been  presented,  had  the  right 
to  expect,- reasoning  upon  the  state  of  facts  connected  with  the  transactions 
as  they  then  existed  between  him  and  the  drawee,  that  his  bill  would  bo 
honored,  he  is  entitled  to  demand  and  notice. 

The  insolvency  of  the  drawee,  furnishes  no  excuse  for  the  neglect  of  the 
holder,  tb  demand  payment  and  give  notice  of  non-payment. 

A'  bill  for  93000.  was  drawn  under  the  authority  and  assent  of  the  drawees, 
upon  the  faith  of  consignments,  to  bo  made  to  them  by  the  drawers.  The 
drawees  were  advised  of  the  draft  and  of  a  particular  consignment  to  meet 
it,  and  they  promised  to  honor  it  when  presented.  The  consignment  was  re. 
oeivod  by  the  drawees,  and  disposed  of  for  $7000,  before  the  maturity  of 
the  draft.  After  cofnsignments  were  afterwards  made  and  other  drafts  drawn 
and  accepted,  so  that  at  the  maturity  of  the  bill,  the  drawees  had  not  funds 
•efficient  to  pay  it,  after  payment  of  drafts  subsequently  drawn  and  ao- 
oepted,  Hkld  :  That  under  these  circumstances,  the  drawers  were  enticed 
to  demand  and  notice; 

The  laches  of  the  holders  discharged  the  drawers ;  and  the  bill  cannot  be 
giren  in  evidence  on  the  counts,  for  money  had  and  received. 

Appeal  from  Baltimore  county  court. 

This  was  an  attachment  sued  out  by  the  appellant,  to  affect 
the  funds  of  Menifee  tf  Slaughter ,  in  the  bands  of  tbe  appel- 
lees^ as  garnishees.  The  cause  of  action  upon  which  the  writ 
isBaed,  was  a  bill  of  exchange,  drawn  at  New  OrleanSy  the  17th 
of  December,  1842,  by  Menifee  Sf*  Slaughter,  upon  Clark  ^ 
Kellog  of  Baltifnore,  for  $3000,  payable  to  the  order  of  John 
W,  Hunty  at  70  days,  and  endorsed  by  Hunt  to  the  appellants, 
Oreap  ^  Berkley.    The  garnishees  appeared  and  pleaded  non 
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qs9umps%i  for  the  defendants^  and  for  themselves,  nuUa  bona  of 
defendatits,  in  their  hands. 

The  following  are  the  prominent  facts  proved  in  the  case: 
The  draft  matured  on  the  28lh  of  February,  1843,  but  was 
not  presented  for  payment,  or  protested,  until  the  2nd  of  March, 
1843.  The  drawees,  Clark  tf  Kellogy  had  given  the  draw- 
ers, Menifee  Sf  Slaughter y  a  written  authority,  to  draw  upon 
them  for  the  usual  proportion  of  goods,  shipped  by  the  drawers 
to  them;  that  this  usual  advance  was  in  1842  '43,  and  since, 
three-fourths  of  the  market  value  at  New  Orleans^  of  goods 
shipped  thence.  Under  this  authority,  the  drawers,  between 
the  13th  of  December,  1842,  and  the  19th  of  January,  1843, 
made  various  shipments  by  the  Ponce.,  the  RadiuSy  the  AakUne 
and  Eliza,  the  Iowa,  and  the  Adbetf  Baker j  the  invoice  value 
of  which  was,  in  the  aggregate,  $17,428.68,  against  which,  be- 
tween the  17th  of  December ,  1842,  and  the  4th  of  February ,  1843, 
they  drew  bills  to  the  value  in  the  aggregate,  of  $12,573.20, 
of  these  drafts,  the  one  in  suit  was  the  second  one  drawn, 
and  was  drawn  in  anticipation  of  the  shipment  by  the  Radius. 
The  drawees  were  advised  of  it,  as  also  of  the  intended  ship- 
ment by  the  Radius y  by  letter  of  tlie  19th  of  December,  1842, 
from  the  drawers,  the  receipt  of  which  letter,  the  drawees  ac- 
knowledged, and  promised  to  honor  said  draft  when  presented. 
The  shipment  by  the  ttadiusy  was  received  and  disposed  of  by 
the  drawees,  by  the  Ist  of  February,  1843,  for  upwards  of 
$7000.  The  goods  received  by  the  various  shipments,  were 
disposed  of  by  the  drawees  for  a  sum,  sufficient,  after  paying 
every  other  draft  on  them  by  the  drawers,  including  all  drawn 
subsequent  to  the  one  in  suit,  to  leave  a  balance  in  their  hands, 
applicable  to  this  draft.  When  this  draft  matured,  there  were 
large  consignments  in  the  hands  of  the  drawees,  which  ulti- 
mately produced  enough  to  pay  all  subsequent  drafts,  and 
leave  a  balance  for  this  bill.  The  firm  of  the  drawers  was 
dissolved  on  the  8th  of  March,  1843. 

The  plaintiff  upon  this  testimony,  asked  two  instructions  to 
the  jury:  .  Ist.  Thai  if  the  drawees  had,  between  the  date  and 
maturity  of  the  bill  in  suit,  accepted  other  bills,  drawn  on  them 
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by  Menifee  and  Slaughtery  and  at  the  maturity  of  the  bill| 
bad  no  funds  to  meet  it,  after  paying  the  other  bills  thereafter 
drawn  and  accepted,  and  that  said  drawees  are  now  insolvent, 
then  the  not  giviog  notice  of  non-acceptance  and  non-payment 
of  the  bill  in  question,  till  the  2nd  of  March,  1843,  will  not 
prevent  the  plaintiffs  from  recovering.  2Dd.  If  the  plaintiffs 
cannot  recover  on  the  bill,  they  may,  under  the  circumstances, 
recover,  as  for  money  had  and  received  for  their  use. 

The  defendant  asked  the  following  two  instructions:  1st. 
That  the  demand  of  payment,  on  the  2nd  of  March,  1843, 
was  not  duly  made/  and  does  not  chaige  the  drawers  of  the 
bill.  2nd.  That  if  this  bill  was  drawn  under  the  authority 
and  permission  of  the  drawees,  upon  the  faith  of  consignments 
to  be  made  to  them  by  the  drawers,  which  afterwards,  and 
upon  presentation  of  the  bill  for  payment,  were  received  by  the 
drawees;  and  if,  after  the  drawing  of  the  bill,  and  before  and 
at  the  time  of  its  presentation  for  payment,  the  drawees  had 
funds  of  the  drawera  in  their  hands,  as  shown  by  the  account, 
offered  in  evidence  by  the  plaintiffs,  then  the  drawers  are  not 
liable,  unless  the  plaintiffs  prove  due  demand  for  payment  and 
due  notice  thereof,  or  that  there  was  some  sufficient  nmnner  of 
demand  and  notice.  3rd.  That  there  is  no  evidence  of  any 
due  demand  of  payment,  and  due  notice  of  non-payment  by 
the  drawees,  nor  of  any  service  of  said  demand  or  notice. 

The  court,  (A&cher,  C.  J.  and  Le  Grand,  A.  J.,)  granted 
the  defendants'  prayers  and  rejected  those  of  the  jJaintiffs, 
who,  the  verdict  and  judgment  being  against  them,  appealed 
to  this  court. 

The  cause  was  argued  before  Spemce,  Magruder,  Martin 
and  Fbick,  J. 

By  Wallis,  for  the  appellants,  and 

By  Geo.  M.  Gill  and  McMahon,  for  the  appellees. 

The  several  prayers,  dearly  present  the  points  urged  in  ar- 
gument. 

45        V.9 
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Martin^  J.,  delivered  theopiaion  of  this  court. 

This  case  comes  before  this  court  on  an  appeal  from  the 
judgment  of  Baltimore  county  court. 

This  case  originated  in  an  attachment  issued  by  the  appel* 
lants  against  the  appellees,  as  garnishees,  to  affect  the  funds  of 
Menifee  and  Slaughier  in  their  hands,  and  the  claim  sought 
to  be  enforced  by  this  proceeding  was  founded  on  a  bill  of  ei- 
changedrawnby  MenifeeyBX^A  Slaughter,  ov  Clarke  and  Kellogi 
in  favor  of  7.  W.  Hunt,  for  $3000,  payable  seventy  days  after 
date,  and  dated  the  17th  of  December  1842,  and  of  which  the 
appellants  were  the  holders.  The  garnishees  appeared  to  (his 
attachment,  and  pleaded  nan  assumpsit  by  the  defendants  and 
nulla  bofia  for  themselves.  The  court  below  having  rejected 
the  prayers  offered  by  the  plaintiffs,  and  granted  those  present- 
ed by  the  defendants,  the  verdict  and  judgment  were  against 
the  plaintiffs.  From  this  judgment  they  have  appealed,  and 
the  questions  raised  for  our  consideration  by  the  record,  are 
those  which  relate  to  the  ruling  of  the  court  below,  upon  the 
points  of  law  submitted  for  their  decision. 

The  draft  in  this  case  was  due  on  the  28th  of  February 
1843.  It  is  the  unquestionable  duty  of  the  holder  of  a  bill  of 
exchange  to  which  he  impliedly  assents  upon  receiving  the 
bill,  to  present  it  for  payment  on  the  day  of  its  maturity  and  to 
give  notice  to  the  drawer  within  a  reasonable  time  of  its  non- 
payment. Any  neglect  or  default  in  this  respect^  unless  ex- 
cused, affects  the  holder  with  laches  and  exonerates  the  drawer. 
It  appears  from  the  evidence  offered  at  the  trial  of  this  cause 
by  the  plaintiffs,  that  this  draft  was  not  presented  for  payment 
until  the  2nd  of  March  1 843,  four  days  after  it  reached  maturity. 
Under  such  circumstances  it  is  very  clear,  that  if  this  comes 
within  the  operation  of  the  general  rule  established  by  the 
commercial  law,  with  respect  to  instruments  of  this  character, 
the  drawers  would  be  considered  as  discharged.  The  correct- 
ness of  this  principle  was  not  controverted  by  the  counsel  for 
the  appellants.  But  it  was  contended,  that  there  were  no  funds 
in  the  hands  of  the  drawees  to  meet  the  draft  3  that  the  funds 
sent  forward  for  this  purpose  were  withdrawn  and  diverted  from 
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their  original  destination  by  the  drawers,  before  the  maturity 
of  the  draft;  that  with  this  knowledge  the  drawers  could  not 
have  believed  and  had  no  right  to  expect  that  their  drafl  would 
be  paid,  and  that  in  this  predicament  of  the  case  the  usual  re- 
quisition of  demand  and  notice  was  unnecessary  according  to  the 
principle  enunciated  in  Bickerdickevs,  BoUman^  1  TermRep.y 
405,  as  being  only  a  useless  form  not  calculated  to  change  or 
improve  the  condition  of  the  drawers.  This  is  substantially 
the  proposition  insisted  on  by  the  counsel  for  the  appellants. 
And  the  questions  propounded  by  the  prayers  for  the  decision 
of  the  court  below,  were  whether  the  facts  and  circumstances 
of  this  case  as  shown  by  the  evidence,  amounted  in  legal  con- 
templation to  a  dispensation  of  demand  and  notice,  so  as  to 
sul^ect  the  drawers  to  responsibility  on  the  bill,  and  whether  if 
they  were  discharged  from  liability  on  the  dmft,  there  could  be 
any  recovery  against  them  on  the  count  for  money  had  and  re- 
ceived? 

Whether  the  circumstances  of  the  particular  case  are  to  be 
treated  as  amounting  to  a  dispensation  of  demand  and  notice, 
is  always  a  question  of  law  addressed  to  the  judgment  of  the 
court.  In  Gathell  vs.  Goodwin^  1  Har.  and  Gitty  470,  the 
Court  of  Appeals,  when  inquiring  if  the  drawer  had,  in  that 
case,  reasonable  grounds  to  expect  that  his  bill  would  be  honor- 
ed, say;  ''The  reasonableness  of  such  expectation  is  a  matter  for 
the  court  and  not  for  the  jury  to  decide.  If  the  facts  upon 
which  the  question  arises  be  admitted  or  be  undeniable,  then 
the  question  becomes  exclusively  a  matter  of  law  to  be  pro- 
nounced by  the  court;  but  if  the  facts  be  controverted,  or  the 
proof  be  equivocal  or  contradictory,  then  it  becomes  a  mixed 
question  both  of  law  and  fact  in  which  case  the  court  hypotheti- 
cally  instruct  the  jury  as  to  the  law  to  be  by  them  pronounced, 
accordingly  as  they  may  find  the  facts." 

We  proceed,  therefore,  to  examine  the  facts  in  this  case,  in 
reference  to  which  there  is  no  dispute,  or  found  by  the  jury  to 
be  true  under  defendants'  prayers;  but  before  this  is  done  it  is 
necessary  to  ascertain  with  precision  the  rule  of  law  by  which 
the  case  is  to  be  governed  as  it  has  been  explained,  modified 
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and  restricted  by  the  courts  since  the  decision  pronounced  by 
the  court  of  the  Kings  Bench  in  1786^  in  Biekerdicke  t». 
BoUman,  1  Term  Rep.  405.  A  reference  to  a  few  of  the 
leading  cases  will  be  sufficient  for  this  purpose. 

In  Claridge  vs.  DaUonj  4  M.  and  Selw.  Rep.,  230»  Lard 
EUenborough  said;  '^That  where  there  were  any  funds  in  the 
bands  of  the  drawee^  so  that  the  drawer  has  a  right  to  expect 
or  even  where  there  are  not  any  funds,  if  the  bill  be  drawn  under 
such  circumstances  as  may  induce  the  drawer  to  entertain  a 
reasonable  expectation,  that  the  bill  will  be  accepted  and  paid, 
the  person  so  drawing  it,  is  entitled  to  notice."  And  Mr.  Jvm- 
iice  Le  BlancCy  also  said:  ^'Thal  it  is  not  necessary  that  the 
drawer  should  have  effects  or  money  in  the  hands  of  the 
drawee,  either  at  the  time  the  bill  is  drawn  or  when  it  becomes 
due.  For  if  the  bill  be  drawn  in  ihe  fair  and  reasonable  ea^r 
pectation,  that  in  the  ordinary  course  of  mercantile  tiansactioos 
it  will  be  accepted  or  paid  when  due,  the  case  does  not  range 
itself  under  that  class  of  cases  of  which  Biekerdicke  vs.  BoO- 
many  is  the  first." 

The  rule  of  law  on  this  subject,  is  stated  with  great  clear- 
ness and  precision  by  Shaw,  C.  J.,  in  Kinsley  vs.  Robinaomy 
21  Pick,  328.    He  says: 

'^  It  seems  to  be  now  the  settled  rule  of  law  in  an  action  by 
the  indorsee  against  the  drawer  of  a  bill  of  exchange,  if  it  ap- 
pear that  the  drawer  had  no  effects  in  the  hands  of  the  drawee 
from  the  time  the  bill  was  drawn  till  the  time  it  became 
due,  he  is  liable,  without  proof  of  demand  and  notice.  But  this 
is  to  be  taken  with  some  exception  of  special  cases  where  the 
drawee  has  something  equivalent  to  effects,  or  has  made  an 
express  or  implied  engagement  to  accept  and  pay,  or  the  draw* 
er  has,  on  any  ground,  a  reasonable  expectation  that  the  bill 
will  be  accepted  and  paid.      Dickens  vs.  Beal,  10  Pet.,  677." 

In  Clapper  vs.  the  Union  Bank,  7  Har.  ^John.,  102.  The 
Court  of  Appeals  when  speaking  of  this  rule,  said,  ^<  a  drawer 
who  has  no  effects  in  the  hands  of  the  drawee,  and  has  no  rea- 
9on  to  expect  the  bill  would  be  paid  when  it  became  due^  it 
po(  entitled  to  notice, ' '    Again ,  this  court,  in  Eichelbergsr  vt. 


OF  MARYLAND.  357 


Orear  and  Berkley,  vs,  McDonald,  et  a/.,  Garnishees. — 1850. 

FMley^l  Hear,  Sf  John,  386,  declared,  "that  ihe  true  rule, 
applicable  to  cases  of  this  kind,  appeared  to  be,  that  notice  is 
dispensed  with  where  the  drawer,  at  the  time  when  presentment 
should  be  made,  had  no  effects  in  the  hands  of  the  drawee,  or 
having  such  effects  should  withdraw  them  before  presentment, 
and  in  neither  case  should  have  any  reasonable  grounds  that 
his  bill  would  be  honored."  And  in  the  subsequent  case  of 
CatheUvs,  Chodwiny  1  Har.  ^  CriUy  471,  the  court,  in  defin- 
ing what  are  the  reasonable  grounds  required  in  such  cases,  by 
law,  announce: 

"  That  they  are  not  such  as  would  excite  an  idle  hope,  a 
wild  expectation,  or  a  remote  probability,  that  the  bill  might  be 
honored,  but  such  as  create  a  full  expectation,  a  strong  proba- 
bility of  its  payment;  such,  indeed,  as  would  induce  a  mer- 
chant of  common  prudence  and  ordinary  regard  for  his  com- 
mercial credit  to  draw  a  like  bill." 

The  authorities  to  which  we  have  referred,  furnish  us  with 
the  rule  by  which  this  case  is  to  be  decided.  The  right  to  de- 
mand and  notice,  does  not  depend  upon  the  fact^  that  the 
drawers  bad,  at  the  maturity  of  the  draft,  funds  in  the  hands 
of  the  drawers,  as  ascertained  by  ulterior  evenis,  adequate  to  its 
payment.  There  is  to  be  found  in  the  adjudications  on  this 
subject,  no  such  stringent  rule.  On  the  contrary,  we  consider 
the  principle  as  now  established,  to  be,  that  if  the  drawers,  at 
the  time  when  the  bill  should  have  been  presented,  had  the 
right  to  expect,  reasoning  upon  the  state  of  facts  connected 
with  the  transactions  as  they  then  existed  between  the  draw- 
ers and  themselves,  that  their  bill  would  be  honored,  they 
were  entitled  to  demand  and  notice.  The  drawing  of  a  bill 
under  such  circumstances,  is  not  to  he  treated  as  a  fraud.  And 
as  the  transaction  before  us  is  to  be  tested  by  this  rule,  we 
think  it  very  clear,  that  a  case  is  presented  in  which  demand 
and  notice  were  indispensible;  for  we  are  satisfied,  after  a  care- 
ful examination  of  the  facts,  in  reference  to  which  there  can 
be  no  dispute,  that  the  drawers  of  this  bill,  throughout  the  en- 
tire period  from  the  drawing  of  the  draft  up  to  the  time  when 
it  became  due,  acted  under  the  full  expectation^  honestly  en- 
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tertained,  and  based  upon  reasonable  grounds,  that  it  would  be 
paid  by  the  drawees  at  its  maturity.  We  will  state  some  of  the 
principal  reasons  by  which  we  have  been  conduced  to  this  cod- 
clusion. 

That  Menifee  (f  Slaughter  had  the  authority  and  permis- 
sion of  Clarke  SfKeliog  to  draw  this  bill  of  exchange  upon 
the  faith  of  consignments,  cannot  be  questioned.  It  was  di- 
rectly proved  by  Poumairot^  and  recognized  by  the  letter,  to 
which  he  referred  in  his  deposition,  as  well  as  by  the  letter  of 
the  7th  of  January,  1843.  It  is  true,  that  this  authority  was 
limited  to  three-fourths  of  the  market  value  of  the  caigo  at  New 
Orleans.  With  respect,  however,  to  the  first  draft,  this  agree- 
ment was  not  strictly  adhered  to;  and  the  alignment  is,  we 
think,  legitimate,  that  this  fact  was  calculated  to  impress  upon 
the  mind  of  the  drawers  the  belief  that  the  drawees  would  de- 
viate from  the  strict  letter  of  their  authority,  if  it  became  ne- 
cessary for  the  honor  of  the  bill. 

This  bill  was  drawn  on  the  17th  of  December,  1842.  Oo 
the  19th  of  the  same  month,  the  drawees  were  advised  of  this 
draft,  and  of  a  shipment  by  the  Radius  to  meet  it.  A  bill  of 
lading,  operating  as  a  transmutation  of  the  legal  title  from  the 
drawers  to  the  drawees,  for  one  hundred  hogsheads  of  sugar 
by  the  Radius,  was  also  forwarded.  The  record  shows, 
that  this  shipment  by  the  Radius^  was  received  and  sold  on 
time,  for  a  sum  exceeding  seven  thousand  dollars,  prior  to  the 
maturity  of  this  bill.  And  we  have  the  pregnant  fact  in  the 
letter  of  Oarke  6f*  Kellogg  referred  to  by  Poumairat,  and 
placed  in  the  cause  without  objection ;  that  the  drawees  acknow- 
ledged the  receipt  of  the  letter  of  advice  of  the  19th  of  De- 
cember, and  promised  to  honor  the  draft  when  presented.  This 
promise  may  be  regarded  as  equivalent  to  an  acceptance  of  the 
draft.  It  has  been  urged,  however,  on  the  authority  of  the 
case  of  Hoffman  vs.  Smith,  1  Caines^  Rep.,  157,  that  the  ac- 
ceptance of  the  bill  does  not  render  notice  of  non-payment 
necessary  in  a  case  where  there  were  no  funds.  This  may  be 
true;  but  all  must  agree,  that  on  the  question,  whether  the 
drawers  had  the  right  to  expect  that  their  draft  would  be  bon- 
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ored,  it  is  a  fact  of  the  most  commanding  character.  It  rests 
on  the  plain  proposition,  that  (he  drawers  could  not  presume 
that  the  drawees  would  violate  or  evade  their  express  engage- 
toient.  And  as  a  circumstance  calculated  to  generate  in  the 
minds  of  the  drawers  the  belief  that  their  draft  would|  bepaid^ 
it  may  be  considered  as  conclusive,  unless  mitigated  or  ex- 
plained. 

It  cannot  be  maintained  that  Menifee  and  Slaughter  are  to 
be  treated  as  having  fraudulendy  intercepted  the  funds  against 
which  this  bill  was  drawn  by  their  subsequent  drafts,  so  as  to 
place  this  case  within  the  range  of  Rhett  vs.  Poe,  2  How,  yA57, 
There  is  no  similitude  between  the  cases.  In  the  case  before 
us,  laige  shipments  were  made  to  meet  the  subsequent  drafts. 
These  drafts  although  accepted  were  not  paid  prior  to  the  ma- 
turity of  this  bill. 

It  is  very  manifest,  we  think,  that  the  parties  to  this  draft, 
both  the  drawers  and  drawees,  contemplated  that  the  shipment 
by  the  Radius^  or  so  much  of  it  as  might  be  necessary,  should 
be  appropriated  to  its  payment.  We  do  not  mean  to  say,  that 
there  was  a  technical  appropriation  of  the  fund  produced  by 
(he  sale  of  this  caigo  to  this  draft,  but  that  this  was  the  ex- 
pectation of  the  drawers,  as  it  certainly  was  the  intention  and 
purpose  of  CXark  and  Kellog.  And  it  is  therefore  a  fair  in  - 
ference,  that  if  the  shipments  forwarded  to  meet  these  various 
drafts  had  proved  inadequate,  so  that  some  of  them  would  have 
remained  unpaid,  that  the  drawees  looking  to  their  express 
promise  to  pay  this  draft,  and  the  implied  understanding,  that 
it  was  to  be  answered  by  the  cargo  of  the  Rcuiitis,  would  have 
honored  it,  had  it  been  duly  presented  it  even  at  the  sacrifice  of 
some  other  draft.  Be  this  however  as  may,  it  is  impossible 
we  think,  to  doubt  with  this  array  of  facts  before  us,  that  the 
drawers  of  this  bill,  both  at  the  time  when  it  was  drawn  and  at 
the  period  of  its  maturity,  had  reasonable  grounds  for  the  ex- 
pectation that  it  would  be  honored.  They  were  therefore  en- 
titled to  demand  and  notice,  and  the  court  below  were  correct 
in  rejecting  the  plaintiffs'  first  prayer,  and  in  granting  the  pray- 
ers of  the  defendants. 
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The  condition  of  the  case,  as  to  the  right  of  the  drawers  to 
demand  and  notice,  is  not  altered  by  the  fact  assuming  it  to  be 
true,  that  the  drawees  were  insolvent.  The  insolvency  of  the 
drawees,  furnished  no  excuse  for  the  negligence  of  the  holders 
of  the  bill,  in  this  respect.  - 

Siory  on  Bilby  sec.  306.     Byles  on  Bills,  148. 

The  plainiifis'  second  prayer,  raises  the  question,  whether 
there  can  be  any  recovery  against  the  defendants  on  the  money 
counts,  assuming  that  they  were  discharged  from  liability  on 
the  draft. 

The  court  below  were  clearly  correct  in  rejecting  this  prayer. 
There  was  no  money  paid  by  the  drawees  to  the  drawers  for 
the  purpose  of  being  applied  to  this  bill.  As  in  Baker  agaiM 
Birch,  3  Camp.  Rep.,  107.  In  Perm  vs.  Flack,  3  Gill  and 
John.,  369,  the  note  was  exhibited  and  relied  on  as  evidence 
under  the  money  counts  of  an  indebtment  between  the  parties. 
But  in  this  case,  the  drawers  are  absolved  from  responsibility  oa 
the  draft,  by  the  laches  of  the  holders.  And  Judge  Story  in 
his  Treatise  on  Bills,  when  speaking  of  the  obligation  to 
present  the  draft  for  payment  as  soon  as  it  has  arrived  at  maturi- 
ty, states  the  rule  to  be:  ''That  a  default  in  this  respect,  will 
discharge  the  party,  in  respect  to  w|iom  there  has  been  any 
such  default,  and  who  otherwise  would  be  bound  to  pay  the 
same,  from  all  responsibility,  on  account  of  the  non-accep- 
tance or  non-payment  of  the  bill,  and  will  operate  as  a  satis- 
faction of  any  debt  or  demand  or  value  for  which  it  was  given." 
Sec.  112  and  sec.  227. 

JUDCOCBNT  AFFmBIXD. 
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Samuel  Chew,  Exc'r  of  Rebecca  Gibson,  vs.  The 
President,  Directors  and  Company  of  the  Farmers 
Bank  of  Maryland,  and  ot^rs. — December  1850. 

By  the  act  of  1798,  ch.  101,  sub-ch.  13,  a  widow  may  become  entitled  to 
dower  after  haying  accepted  a  devise  in  the  will,  in  lien  of  dower,  provid- 
ed nothing  paases  by  such  devise,  but  in  ftuch  cases  there  must  be  clear 
proof  that  the  provisions  for  her  in  the  will  is  of  no  value. 

Where  a  testator  devises  land  which  he  had  previoasly  mortgaged,  and 
charges  it  in  the  hands  of  the  devisee,  with  a  provision  for  his  wife  in  lien 
of  her  dower,  which  provision  the  widow  accepts,  and  the  land  is  sold 
to  pay  the  mortgage  debt,  she  may  have  a  preferred  claim  upon  the  sur- 
plus proceeds  of  sale,  as  against  the  devisee,  but  she  has  no  claim  against 
the  mortgagee. 

A  widow  has  no  claim  under  her  husband's  will  to  lands  which  h»  had  pre- 
viously mortgaged,  and  which  it  becomes  necessary  to  sell  to  pay  the  mort- 
gage debt;  she  is  entitled  to  dower  in  the  mortgaged  land,  but  if  she  elects 
to  abide  by  the  will,  she  has  no  longer  any  claim  to  the  land. 

No  oilbr  by  the  husband,  though  accepted  by  the  wife,  will  deprive  a  mortga- 
gee of  his  security^  they  cannot  make  mortgaged  premises  answerable  for 
the  widow's  claim  for  dower  iti  other  lands. 

A  widow  may  recover  dower  before  foreclosure  of  a  mortgage,  but  after  the 
sale  of  the  mortgaged  premises,  she  has  no  claim. 

An  annuity  given  by  will  to  a  widow  in  lieu  of  dower,  became  payable  in 
1818.  No  part  of  this  was  paid,  and  no  legal  steps  taken  to  enforce  its 
payment  until  1849,  when  the  widow  filed  a  bill  claiming  the  whole  amount 
of  the  annuity,  with  interest,  as  a  charge  upon  the  lands,  (now  in  the 
hands  of  bona  fide  purchasers,)  devised  to  the  parties,  who  were,  by  the 
willy  re<}uired  to  pay  it.  Hkld  :  That  laches  and  lapse  of  time,  was  an  ef. 
fbctnal  bar  to  the  claim. 

The  fact  that  she  did  not  know  that  this  annuity  was  a  charge  upon  the  lands 
ufntil  1839,  when  she  was  informed  of  it  by  a  decision  of  the  Court  of 
Appeals,  will  not  excuse  her  delay  and  neglect  to  proceed  against  the  par. 
tjee  personally  responsible  for  the  payment  of  the  annuity. 

A  lapae  of  twenty-five  years  from  the  inception  of  title,  a  delay  entirely  unex- 
plained and  without  any  claim  whatever  in  the  intermediate  time  being 
made,  is  an  effectual  bar  to  a  claim  for  rents  and  profits. 

The  ca«e  of  Sellman  v$.  Batoen,  S  G,  ^  J.,  overrules  the  case  of  Stttgefs 
Adtn*rt  o#.  Htlleii,  S  O.  ^  J.,  12^1,  only  in  so  far  as  the  latter  case,  counte- 
naooes  the  doctrine  that  a  widow  may,  at  law,  recover  from  the  alienee  of 
her  husband,  damages  for  the  detention  of  her  dower. 

Nothing  else  said  in  the  case  of  SUiger^g  AdmW,  vs.  HUlen,  is  questioned, 
and  that  case,  so  far  as  the  law  relating  to  laches  and  lapse  of  time  is  con- 
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cerned,  is  affirmed  by  the  case  of  Kiddall  vs,  Trimble,  Exc*r  of  Jacob,  8 
Gill,  207,  and  by  this  case;  such  ought  now  to  be  considered  settled  law  in 
Maryland 

Appeal  from  the  Court  of  Chancery. 

This  appeal  was  taken  from  a  decree  of  (he  chancellor, 
(Johnson,)  passed  on  the  7lh  of  December,  1848,  dismissing 
the  bill  of  the  appellant's  testatrix,  the  complainant  below. 
The  following  are  the  facts  of  the  case  as  shown  by  the  record: 

Jacob  Gibson,  late  of  Talbot  county,  died  in  January, 
1818,  seized  of  large  and  valuable  real  estate,  leaving  a 
widow,  Rebecca  Gibson ,  the  testatrix  of  the  appellant,  entided 
to  dower  therein,  and  leaving  also  a  last  will  and  testament, 
duly  executed  on  the  29th  of  November,  1817,  to  pass  real 
estate,  unrevoked  at  the  time  of  his  death,  which  was  regular- 
ly admitted  to  probate  by  the  orphans  court  of  the  said  county, 
on  the  13th  of  January,  1818.  In  this  will  the  said  Gibson^ 
after  sundry  devises  of  his  property  to  his  several  children,  and 
particularly  of  real  estate  to  his  sons,  Edward  R,  Gibson  and 
Fhyetle  Gibson,  devised  to  the  said  Rebecca  Gibson,  during 
her  widowhood,  "the  use,  occupation  and  enjoyment  of  one 
moiety  or  half-part  of  his  dwelling  house,  or  one  half-part  or 
moiety  of  the  dwelling  house  bequeathed  to  his  son,  Fhyeite, 
which  he  purchased  of  the  Hughes\  and  lying  in  MUes  River 
Neck;  and  also  one-half  of  the  use  of  the  kitchen,  garden, 
out-houses  belonging  to  either  of  the  aforesaid  farms  or  planta- 
tions, whichever  she  might  chose,  at  any  time  to  live  at  during 
her  widowhood  aforesaid. ' '  He  also  directs  his  sons, "  Edward 
R.  Gibson  and  Fayette  Gribson,  their  heirs  and  assigns,  to  fur- 
nish the  said  Rebecca  with  sufficient  fire-wood  off  the  lands 
bequeathed  them,  so  long  as  she  might  remain  in  either  of  the 
houses  aforesaid;  the  wood  to  be  cut  and  delivered  at  the  door, 
prepared  for  her  use  as  fuel  generally  is."  He  also  gave  to 
the  said  Rebecca,  sundry  negroes  for  her  life,  and  various 
articles  of  personal  property,  including  "two  horses  and  two 
cows,  with  the  privilege  of  pasturage  for  them  on  the  planta- 
tion she  might  from  time  to  time  choose  to  reside  at,  with  the 


OF  MARYLAND.  363 


Chew,  Ezc*r  of  Gibson,  09.  The  Farmers  Bank,  et  aL— 1850. 

use  of  the  stables  and  provender  of  all  kinds  for  ihem,  during 
the  year  or  years  she  may  live."  In  a  subsequent  clause,  he 
"gave  and  bequeathed  to  the  said  Rebecca  $500  annually, 
whilst  she  remained  his  widow,  to  be  paid  to  her  by  his  two 
sons,  Edward  R.  Gibson  and  Fhyette  Gibsofi,  by  them  or 
their  heirs  jointly,  $250  by  each  of  them;  but  if  she  should 
raarry,  they  were  to  pay  her  only  one-half  of  that  sum,  equal- 
ly between  them."  The  said  Gibson  then  declared  the  fore- 
going bequest  and  devise  to  his  wife,  the  said  Rebecca,  "  to  be 
in  lieu  of,  and  full  satisfaction  for  her  dower  in  his  lands  and 
real  estate,  and  her  thirds  of  his  personal  estate,  and  remain- 
der of  both  his  real  and  personal  estate  not  before  devised  or 
disposed  of." 

Previous  to  the  execution  of  this  will,  viz:  on  the  25th  of 
May,  1813,  Jacob  Gibson  mortgaged  his  estate  called  "itfa- 
rengo'j^^  which  includes  the  lands  devised  by  him  to  Edward 
R,  Gibson  and  Francis  Tilton,  and  that  portion  of  his  estate 
devised  to  Fhyette  Gibson,  which  was  by  him  afterwards  sold 
to  Edward  Gibson,  to  the  appellee,  The  Farmers  Bank  of 
Maryland,  to  secure  a  debt  due  by  him  to  said  bank,  amount- 
ing at  that  time  to  §13,720. 

Rebecca  Gibson,  the  widow,  accepted  the  provisions  of  the 
said  will  in  her  favor  in  lieu  of  her  dower,  within  the  time  re- 
quired by  law,  and  Edward  R.  Gibson  and  Fayette  Gib- 
son entered  into  possession  of  the  real  estate  devised  to  them 
respectively,  and  particularly  described  therein.  Fayette  Gib- 
son,  in  1821,  sold  his  portion  of  ^^  Marengo^ ^  to  Edward 
Uoyd,  for  $7,025,  by  whom  it  was  subsequently  devised  to 
his  son,  Edicard  Lloyd,  and  the  estate  know  as  "  Lombardy,^^ 
to  otie  John  Wilson  Blake,  for  $10,500,  after  whose  death  it 
was  again  sold,  and  subsequently  one  portion  came  into  the 
possession  of  James  Hopkins,  and  the  residue  was  held  and 
owned  by  Charlotte  L,  Edmondsoti,,  as  tenant  for  life,  with 
remainder  to  Horatio  L.  Edmondson.  Edward  R,  Gibson, 
in  1822,  sold  the  estate  devised  to  him,  beng  part  of  "  Majen- 
go,^^  io  Fayette  Gibson ^  fox  $22,344,  in  whose  possession  it 
continued  up  to  the  29lh  of  March,  when  it  was  purchased  by 


^64 


OASES  IN  THE  COURT  OF  APPEALS 


Chew,  Exo'r  of  Gibson,  ta.  The  Farmers  Bank,  et  ah — 1850. 


the  Farmers  Bank  of  Maryland^  under  a  decree  passed  in 
the  case  of  McCormick  v$.  Oibson,  for  the  sale  of  the  real 
estate  of  Jacob  Cfibson^  for  the  payment  of  his  debts^  his  per- 
sonal estate  having  proved  insufficient  for  that  purpose^  at  the 
sum  of  $10^600. 

The  bill  in  the  case  of  McCormick  vs.  Gibson ^  was  filed  by 
James  McCormicky  Jr.y  in  1824,  and  resulted  in  a  decree 
passed  by  the  Court  of  Appeals  on  the  9th  of  February,  1839, 
affirming  in  part  and  reversing  in  part  the  decree  of  the  chao- 
.cellor,  (BlanD;)  directing  a  sale  of  the  real  estate  of  Jacob 
Grotty  for  the  payment  of  his  debts.  The  Court  of  Appeals 
decreed  that  the  sale  should  be  made  subject  to  the  rights  of 
Rebecca  Cfibsouy  the  widow  of  the  deceased,  and  in  their 
opinion  said  :  <^The  d&^ee  of  the  chancellor  makes  no  re- 
servation of  the  rights  of  the  widow  under  i^ie  vrill  pf  Jacob 
GibsoHy  but  declares  that  the  purchasers  from  the  trustee  shall 
hold  the  property  sold  to  them,  free,  clear,  and  undischarged 
from  all  claims  of  the  parties  to  this  cause,  of  which  Rebecca 
Gibsotiy  the  widow,  is  one.  To  conform  to  the  act  of  Assem- 
bly, the  decree  should  have  ordered  the  sales  to  be  made  by 
the  trustee,  subject  to  the  devises  made  to  Rebecca  GibaoUy  by 
the  last  will  and  testament  of  the  deceased.  There  is  no  inti- 
mation in  the  bill  or  propf  in  the  cause,  that  the  provision 
made  for  the  wife  is  fraudulent  in  being  greater  than  the  value 
of  her  common  law  rights,  and  therefore  unjust  and  injurious 
to  creditors.  She  is  therefore  entitled  to  the  benefit  of  all  the 
bequests  and  devises  made  to  her  by  the  will,  as  n  purcha«i$r 
for  a  fair  consideration."     (10  6?.  4*  •'•>  113.) 

About  the  time  of  its  purchase,  in  1839,  the  bank  leaa^ 
the  land  to  Fayette  GibsoHy  (who,  under  said  lease,  remained 
in  possession  until  his  death,)  and  on  the  Ist  of  January,  1841, 
sold  a  portion  of  its  purchase  to  one  Kentiedy  R.  Owen,  who 
entered  into  possession  of  the  same. 

On  the  10th  of  June,  1846,  Rebecca  Gibson,  the  widow, 
filed  her  bill  in  the  court  of  chancery,  against  all  the  parties 
just  named,  as  in  possession  of,  or  claiming  title  to,  the  estates 
(devised  to  the  s^d  EAvard  ft.  and  Fayette,  setting  forth  the 
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facts  aforesaid;  averring  that  she  had  continued ,  ever  since  the 
death  of  Jacob  Gibson,  unmarried,  and  his  widow,  claiming 
the  benefit  of  the  bequests  and  devises  in  her  favor,  as  liens 
upon  the  said  estates,  averring  them  to  have  been,  and  to  be, 
far  less  in  value  than  her  dower  interest;  and  that  by  her  ac* 
ceptance  thereof,  all  persons  interested  in  (he  estate  of  the  said 
Jacob  had  been  greatly  benefitted ;  alleging  that  no  part  of  the 
said  $500  had  at  any  time  been  payed  to  her  by  the  said  Ed- 
ward  or  Fhyette,  or  any  or  either  of  their  assignees,  or  by  the 
said  bank,  but  that  the  ^ame,  with  interest  from  year  to  year, 
an}i>unting  on  the  1st  of  February  preceding,  to  the  sura  of 
$24,140,  was  still  due  and  unpaid,  and  admitting  that  she  had 
lived  and  was  then  living  with  her  son,  the  said  Fayette^  on 
the  estate  devised  to  the  said  Edward  R.  Gibson,  charging  that 
her  board  had  not  been  equal  in  value  to  the  privileges  to 
which,  during  that  period,  she  had  been  entitled,  but  had  ab- 
stained from  claiming,  or  had  not  received. 

The  bill  further  claimed,  that  by  not  renouncing  the  said 
will,  she  became  a  purchaser  for  a  fair  and  full  consideration 
of  the  several  devises  to  her,  and  chaiges,  that  if  the  said  de- 
vises be  not  a  trust  in  her  favor,  binding  upon  the  said  estates, 
there  has  been  an  utter  failure  of  such  consideration,  and  she 
isp  therefore,  entitled  to  dower  in  the  said  lands,  and  damages 
for  the  rents  and  profits  due  to  her  from  the  death  of  her  hus- 
band; that  Edward  R,  Gibson  became  and  acted  as  executor 
of   the  said  Jacob  Gibson,  the  other  executors  having  re- 
noanced,  but  that  he  has  departed  this  life,  insolvent,  and  en- 
tirely without  assets,  and  that  neither  upon  his  estate,  nor  upon 
that  of  the  said  Jacob,  have  letters  of  administration  been  since 
taj^en  out;  that  the  insuflSciency  of  the  personal  estate  of  the 
said  Jacob  GU^son,  for  the  payment  of  his  debts  was  fully 
shown  in  the  case  of  McCormick  vs,  Gihson,  and  others, 
wherein  all  the  parties  to  this  suit,  or  those  under  whom  they 
claim,  were  defendants,  and  that  the  decree  for  the  sale  of  said 
Oibson^s  real  estate,  under  which  the  said  bank  purchased, 
expressly  reserved  the  rights  of  the  said  Rebecca,  and  required 
such  sale  to  be  made  subject  thereto;  that  the  said  Edward  R. 
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Gibson  possessed  no  means  or  property  out  of  which  the  said 
charge  of  $500  a  year  could  have  been  paid,  other  than  ihat 
part  of  Marengo  devised  to  him  as  aforesaid,  and  afterwards 
sold  to  the  said  Fayette,  and  that  after  the  purchase  aforesaid, 
by  the  bank,  the  said  Fayette ^  as  well  as  the  said  Edward y-^^ 
entirely  witliout  means;  and  utterly  unable  to  pay  the  said  an- 
nual charge,  the  proceeds  of  (he  sales  of  the  estate  having  been 
applied  to  the  payment  of  the  debts  of  the  said  Jacob;  and 
concludes  by  praying  a  sale,  subject  to  (he  said  Rebecca^s  ha- 
bitation right,  and  the  privileges  connected  therewith,  of  the 
estates  devised  to  the  said  Edward  R.  and  Fayette  Gibson, 
for  the  payment  of  the  said  charge  of  $500  a  year,  and  all  ar- 
rearages thereon,  with  interest,  and  asking  that  the  residue  of 
the  proceeds  of  sale  may  be  set  apart  and  invested  in  such  man- 
ner as  to  pay  (he  said  Rebecca  the  said  sum  of  $500^  annually, 
during  her  widowhood. 

The  answers  of  Edward  Lloyd,  the  bank,  Kennedy  R. 
Owen,  and  Horatio  L.  Edmonson,  all  insist  that  the  provisions 
in  the  will  of  Jacob  Gibson,  in  favor  of  his  wife,  constituted 
no  lien  upon  the  estates  devised  to  Edvxird  R.  and  Fayetie 
Gibson,  but  a  mere  personal  charge  upon  these  devisees;  that 
by  accepting  these  devises,  and  actually  receiving  and  enjoying 
the  benefit  of  the  provisions  contained  therein,  she  renounced 
all  claim  to  dower,  if  any  she  ever  had,  and  has  precluded 
herself  from  reinstatement  to  any  such  right,  the  bank,  Owen 
and  Edmonson  also  insisting,  that  if  she  can  claim  dower  in 
any  part  of  her  husband's  estate,  she  has  failed  to  make  the 
necessary  and  proper  parties  to  her  bill,  and  to  tender  herself 
ready  to  account  for  and  refund  the  value  of  the  various  privi- 
leges enjoyed  by  her,  and  of  the  annuity  paid  to  her,  as  she 
should  have  done;  that  Edward  R,  and  Fayette  Gibson  paid 
to  Rebecca  Gibson  the  annuity  of  $500,  as  it  became  due,  and 
supplied  all  the  privileges  to  which  she  was  entitled,  or  paid  her 
a  full  equivalent  therefor,  and  that  she  had  executed  to  them 
full  acquittances  and  releases,  which  enure  to  the  benefit  of  all 
the  said  respondents;  that  they,  or  those  under  whom  they 
claim,  were  purchasers  for  a  full  and  valuable  consideration, 
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without  notice,  Uoydeind  Edmotison  claiming  that  the  pur- 
chase money  for  the  lands  held  by  them  was  applied,  in  whole 
or  in  part,  to  the  payment  of  the  debts  of  Jacob  Gibson,  de- 
ceased ,  and  the  said  defendants,  other  than  Uoyd,  insisting, 
that  by  the  laches  of  Rebecca  Gibson,  they  have  lost  the  re- 
medy which  they  would  otherwise  have  had  against  Edward 
R.  Gibson  and  Fayette  Gibson,  by  virtue  of  the  general  war- 
ranty in  the  deed  from  Edward  to  Fayette,  under  whom  the 
bank  and  Owen  claim,  and  in  that  from  Fayette  to  John  W. 
Blake,  under  whom  Edmonson  claims,  the  said  Fayette  hav- 
ing become  utterly  insolvent,  and  the  said  Edward  having  died 
in  like  condition^  and  entirely  without  assets;  all  these  answers 
assert  that  no  claim  had  been  set  up  by  Rebecca  Gribson  until 
the  filing  of  this  bill,  and  rely  upon  her  gross  neglect  and 
laches,  lapse  of  time  and  limitations,  as  full  and  complete  de- 
fences thereto.  The  bank  admits,  as  do  all  the  said  defendants, 
except  Lloyd,  the  insufficiency  of  the  personal  estate  of  Jacob 
Gibson  for  the  payment  of  his  debts.  The  answer  oi  Edmon- 
son a&serts,  that  under  the  decree  in^  the  case  oVMcCormick 
vs.  Gribson,  the  heirsiof  John  W,  Blake  paid  a  contribution  of 
$200^  or  more,  towards  the  debt  of  the  said  McCormick,  and 
avers^  that  he  owns  but  a  part  of  the  land  sold  by  Fayette  Gib- 
son to  the  said  Blake. 

After  the  answer  of  Edmonson,  the  bill  was  amended,  by 
making  Hopkins  the  owner  of  the  residue  of  the  land  sold  by 
Fhyette  CHbson  to  Blake,  a  paity,  and  Hopkins  filed  his  an- 
swer^ claiming  to  be  a  purchaser  for  a  valuable  consideration, 
without  notice  of  the  complainant's  claim^  relymg  upon  the 
answers  of  the  bank,  Oxen,  and  Edmonson,  and  adopting 
them  as  his  own. 

At  the  July  term,  1847,  after  the  general  replication  had 
been  entered  to  the  answers  filed,  and  commissions-in-chief  to 
take  testimony  had  been  issued,  the  death  of  the  complainant, 
Rebecca  GVi^on,  was  suggested ;  and  thereupon,  upon  proper 
proceedings  for  that  purpose,  Samuel  Chew,  her  executor,  was 
admitted  complainant  in  her  stead,  and  the  cause  revived. 

The  wiU  of  Rebecca  Gibson,  which  was  filed  in  the  cause^ 
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was  duly  executed  on  the  4ih  August^  1846,  and  admitted  to 
probate  according  to  law.  By  it,  after  bequeathing  to  one  of 
her  grand -daughters,  a  negro  woman  and  two  children,  the 
testatrix  authorises  her  executor  to  compromise  with  the  defend- 
ants to  this  suit,  or  others  against  whom  she  may  have  claims 
for  moneys  due  to  her  under  the  will  of  the  said  Jacob  Gibson, 
or  for  rents  and  profits  by  reason  of  the  detention  of  her  dower, 
in  case  they  or  any  of  them  should  desire  a  setdement  without 
awaiting  a  final  decree  against  them,  and  particularly  desiring 
him,  in  such  event,  to  settle,  in  a  liberal  manner,  with  the  Ed- 
monsons  and  Lloyd,  and  the  owner  or  owners  of  the  lands  then 
occupied  by  them,  formerly  belonging  to  the  said  Jacob  Oib- 
son;  and  after  providing  for  payment  of  tht  counsel  fees  in- 
curred, or  to  be  incurred  in  the  prosecution  of  such  suit,  devi- 
ses the  residue  of  her  estate,  including  the  moneys  to  be  recov- 
ered in  said  suit,  to  her  executor,  Samuel  Chew,  in  trust,  for 
the  separate  use  of  Mart/  C.  CHbsonj  wife  of  Payette  Gibson, 
during  her  life,  and  after  her  death  for  the  said  Fbf/ette,  during 
his  life,  and  after  the  dealh  of  the  said  Mary  and  Fbyette,  in 
trust  for  such  of  the  children  of  the  8ai(^  Mary  and  Fayette 
and  of  the  said  Fhyette  as  may  be  living  at  the  death  of  die 
survivor,  until  they  shall  respectively  arrive  at  age,  or  until  the 
marriage  of  the  females;  the  children  of  any  deceased  child  to 
take  the  place  of  their  parent;  and  confers  certain  powers  on 
said  trustee  in  relation  to  the  management  of  the  said  estate. 
A  large  mass  of  testimony  was  taken  under  the  commission, 
the  purport  of  which  suflSciently  appears  from  the  preceding 
statement,  and  will  also  be  found  in  the  opinion  of  the  chan- 
cellor pronounced  upon  the  passage  of  his  decree,  dismissing 
the  bill  reported  in  2nd  Md.  Oiancery  Decisions,  231. 

The  cause  was  argued  before  Spbnoe,  Maorcdbr  and 
Martin,  J. 

Hammond  and  McLean,  for  the  appellants,  contended. 
1st.  That  the  provisions  in  the  will  of  Jacob   Qibmm,  ift 
favor  of  Rebecca  Gibson ,  were  each  and  all  of  them  chaiged 
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upon  the  estates  devised  by  him  to  his  sons,  Edward  R,  and 
Fayette  Gibson, 

2nd.  That  Rebecca  Gibson^  by  virtue  of  her  acceptance  of 
such  provisions,  in  lieu  of  dower,  became  a  purchaser  of  the 
same  for  a  fair  consideration,  and  is  therefore,  entitled  to  have 
them  enforced  in  her  favor,  or  in  default  thereof,  the  considera- 
tion having  failed,  and  nothing  having  passed  by  the  devise, 
to  be  remitted  to  her  dower  right  in  the  whole  estate  of  Jiicob 
CribsoHj  the  devisor. 

3rd.  That  this  devise,  being  in  lieu  of  dower,  and  a  hen 
upon  the  real  estates  charged,  as  contended  in  the  first  point, 
is,  like  the  claim  of  dower  at  law,  exempt  from  the  operation 
of  the  statute  of  limitations;  and 

4th.  That  the  defence  of  lapse  of  time  cannot  avail  against 
the  claim  set  up  in  the  bill,  the  complainant  having  been  in 
law  and  equity  justly  entitled  to  its  enforcement,  and  her  ap- 
parent laches  being  explained  and  sufficiently  accounted  for  by 
circumstances  disclobed  in  the  proceedings. 

RiiNDALL,  Murray  and  Alexander,  for  the  appellees, 
insisted!. 

1st.  That  this  annuity  given  by  Jacob  Qtbson*s  will  to 
bis  widow,  the  complainant,  for  life,  to  be  paid  jointly  by  his 
sons,  is  a  mere  personal  obligation,  and  not  a  charge  upon  the 
land. 

2nd.  If  not,  the  parties  all  so  considered  it;  acted  as  if  it 
was  no  lien  on  the  land,  in  their  dealings  with  the  land;  the 
complainant  knowing  this,  and  setting  up  no  opposition  to  it, 
after  the  acquisition  of  rights,  under  this  belief,  by  others,  she 
cannot  disturb  them  by  setting  up  this  claim  for  arrearages  of 
this  annuity,  on  the  lands  purchased  of  her  sons. 

3rd.  That  if  such  a  lien  does  exist,  it  can  be  enforced 
against  purchasers  for  a  valuable  consideration  only  from  de- 
mand made  on  them — and  without  interest. 

4ib.  That  the  statute  of  limitations  will  bar  the  claim  of  the 
complainant. 

5ch.  That  /acAe^,  lapse  of  time,  d&c,  will  bar  the  claim  of 
the  complainant. 
47        V.9 
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6th.  Especially  in  this  case,  the  circumstaDces  and  facts  of 
which  show  no  equity  in  the  complainant  against  the  defea- 
dants. 

7th.  That  the  complainant  has  actually  released  this  claim, 
if  it  ever  existed,  against  the  land,  in  the  releases  she  gave  to 
Fayette  Gibson  and  Edward  R.  Gibson^  which  enure  to  the 
benefit  and  protection  of  the  appellees. 

Magruder,  J.y  delivered  the  opinion  of  this  court. 

This  is  an  appeal  from  a  decree  of  the  coiu't  of  chancery, 
dismissing  the  bill  of  the  appellant. 

He  is  the  executor  of  Rebecca  Gibson,  the  widow  of  JaaA 
Gibson,  who  died  in  January  1818. 

The  testator,  it  appears,  died  the  owner  of  a  large  estate, 
and  by  his  will  left  to  his  widow,  personal  properly,  some  privi- 
leges, and  also  §500  payable  to  her  annually  by  her  two  sons, 
to  whom  in  various  parts  of  his  will  he  devised  a  large  estate. 
This  provision  made  for  the  widow,  was  expressly  declared  to 
be  in  lieu  and  satisfaction,  both  of  her  dower  and  of  her  thirds 
of  the  personal  estate.     Of  this  provision  she  accepted. 

On  the  10th  of  June  1846,  she  filed  this  bill  of  complaint, 
and  alleges  that  she  has  received  no  part  of  the  annuity  thus 
given  her;  insists  that  the  real  estate  devised  by  her  husband  to 
her  two  sons,  Edward  and  Fayette,  is  charged  with  the  pay- 
ment of  the  annuity,  and  asks  a  sale  of  the  real  estate  devised 
to  them  for  the  payment  of  what  is  now  due,  and  to  secure  the 
payment  of  the  annuity,  as  it  may  hereafter  become  due. 

The  persons  who  were  in  possession  of  the  estate  devised  (o 
Edward  and  Fayette  Gibson  at  the  lime  when  the  bill  was 
filed,  are  all  of  them  made  defendants.  The  widow  being 
since  dead,  the  appellant  as  her  executor  was  made  the  com- 
plainant in  the  court  below. 

In  the  argument  of  this  case  it  has  been  insisted,  that  as 
both  Edward  and  Fayette  Gibson  are  dead  and  insolvent,  un- 
less the  real  estate  devised  to  them  be  made  answerable  for  the 
annuity,  she  cannot  receive  that  which  she  agreed  to  accept 
in  lieu  of  dower,  and  ought  to  have  dower  allowed  to  her. 


J 
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It  would  seem  to  be  a  sufficieot  answer  to  this  to  say,  that  the 
bill  of  complainant  is  not  so  framed  as  to  make  it  a  subject  of 
inquiiy  in  this  case,  whether  and  upon  what  terms^  she  is  en* 
titled  to  dower. 

No  doubt  a  widow  after  accepting  the  provision  made  for  her 
ID  her  husband's  will,  may  become  entitled  to  dower.  Such  is 
the  law,  because  the  act  of  1798,  ch.  101,  sub-ch.  13,  makes 
it  to  be  law.  That  sub-chapter  first  provides  that  if  the  devise 
of  other  real  and  personal  estate,  or  of  both,  shall  be  expressly 
in  lieu  of  her  legal  share  of  one  or  both,  she  shall  accordingly 
be  barred,  unless  she  renounce  as  aforesaid.  What  is  given  to 
this  widow  by  the  will  is  expressly  given  in  lieu  of  her  dower 
and  interest  in  the  personal  estate.  This  provision  made  for 
her,  she  expressly  accepted. 

A  widow  cannot  be  compelled  to  accept  of  the  provision  in 
the  will  in  lieu  of  her  dower,  but  having  accepted  of  it  she  can- 
not in  all  cases  claim  dower  in  lieu  of  that  provision.  What- 
ever right  she  has  to  claim  dower  afterwards,  she  must  derive 
from  the  law,  and  this  is  to  be  found  in  the  same  sub-chapter 
and  in  these  words,  <Mfin  effect  nothing  shall  pass  by  such 
devise  she  shall  not  thereby  be  debarred  whether  she  shall  or 
shall  not  renounce."  It  is  understood  that  in  asking  to  be  en- 
dowed of  any  part  of  the  real  estate  of  her  husband,  she  re- 
lies on  this  clause  of  the  act  of  1798.  If  so,  there  must  be 
satisfactory  proof  that  her  case  comes  within  this  provision  of 
the  act  of  Assembly.  She  agreed  to  take  the  property  be- 
queathed to  her,  and  $500  per  annum,  payable  by  her  two 
sons,  with  some  personal  property  and  certain  privileges,  in  lieu 
of  her  dower  and  thirds.  Did  nothing  pass  by  these  provisions 
in  the  will?  Was  the  annuity  payable  by  the  sons,  valueless 
at  the  time  she  agreed  to  accept  it  ?  What  were  the  privileges 
worth  to  her?  What  personal  property  did  she  receive  ?  These 
are  questions,  proper  to  be  settled  if  the  widow  in  this  case  had 
expressly  claimed  dower,  notwithstanding  her  acceptance  of  the 
provision  made  for  her  in  lieu  of  her  dower.  But  she  is  not  in 
court  to  make  known  to  us,  that  nothing  passed  to  her  by  the 
devise.   It  is  true  it  is  suggested  that  if  she  could  say  so,  then  she 
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would  have  a  right  to  demand  dower.  AH  her  allegata  however 
go  to  show,  that  if  she  is  not  to  suffer  by  reason  of  want  of  due 
diligence^  there  is  an  ample  fund  in  real  estate  to  satisfy  every 
cent  which  she  claims,  and  to  which  she  can  have  no  claim, 
while  she  can  ask  for  dower.  We  must  say  then  that  dower, 
or  damages  for  the  detention  of  her  dower,  cannot  be  awarded 
to  her  representative  in  this  suit. 

Is  she  entitled  to  all  or  to  any  part  of  the  annuity  left  to 
her  by  her  husband's  will,  and  ta  claim  that  the  estate  devised 
to  the  two  sons  be  charged  with  the  payment  of  it  in  the  hands 
of  those  who  now  own  it  ?    This  we  are  next  to  decide. 

The  present  owners  of  this  land  are  to  be  considered  bom 
fide  purchasers  for  valuable  consideration.  It  is  true  there  is 
some  testimony  designed  to  satisfy  us,  that  the  Farmei*B  Bank 
of  Maryland  purchased  a  part  of  it  at  something  below  its 
value.  The  answer  to  all  this  is,  that  such  an  investigation  as 
this  would  lead  to,  is  entirely  out  of  place  here.  If  any  per- 
son interested  in  the  estate  had  any  objection  to  the  sale,  the 
objection  ought  to  have  been  made  at  the  proper  time.  The 
sale  being  ratified,  and  all  persons  having  acquiesced  in  it,  it  is 
not  now  to  be  inquired  whether  a  better  price  might  not  or 
ought  not  to  have  been  obtained.  To  be  sure,  the  land  was 
purchased  subject  to  all  the  rights  and  privileges  of  the  widow. 
And  this  seems  to  be  a  proper  place  to  inquire  whether  this 
particular  land  when  sold,  was  subject  to  any  claim  of  the 
widow. 

The  real  estate  which  was  devised  to  Edtoard  and  Fayeite 
CHbson,  and  which  it  is  thought  was  charged  with  the  pa}- 
ment  of  this  annuity,  consisted  principally  of  land  which  had 
been  previously  mortgaged  by  the  testator  to  the  Farmen 
Bank  of  Maryland,  The  debt  intended  to  be  secured  being 
unpaid,  a  decree  was  obtained  in  the  court  of  chancery,  for 
the  sale  of  the  mortgaged  premises,  and  at  this  sale  the  bank 
became  the  purchaser  of  the  land  devised  to  Edtcard  Cfibson. 
Now  what  interest  in  this  land  was  charged,  (if  the  widow  bad 
any  lien  upon  it)  with  the  payment  of  this  annuity  ?  Certainly, 
only  that  which  a  moigager  has  a  right  to  devise,  and  a  mort- 
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gagor  can  only  devise  the  equity  of  redemplion.  If  the  debt, 
which  the  mortgage  was  designed  to  secure,  had  been  paid  off 
without  any  sale  of  the  mortgaged  premises,  then  to  be  sure, 
the  devisee  would  have  had  a  more  valuable  estate  than  the 
equity  of  redemption ,  and  the  widow's  security  for  her  annuity, 
(if  the  land  was  by  the  will  charged  with  the  payment  of  the 
annuity,)  would  have  been  improved.  But  the  land  was 
sold  to  pay  the  debt,  for  which  it  was  previously  mortgaged, 
and  when  sold,  there  remains  no  equity  of  redemption  as  a 
security  for  the  annuity.  If  the  fund  brought  into  chancery 
by  the  sale  of  this,  and  the  rest  of  the  mortgaged  premises,  had 
been  more  than  sufficient  to  satisfy  the  mortgage,  then  to  that 
surplus  the  widow  might  have  preferred  a  claim,  in  opposition 
to  the  claim  of  the  devisee.    See  1^  John.  Chy.  Reports^  45. 

But  there  was  no  surplus,  and  no  longer  any  equity  of  re- 
demption, and  of  course,  so  far  as  it  concerns  this  estate  pur- 
chased by  the  bank  it  is  needless  now  to  inquire  whether  the 
will  did  or  not  charge  it  with  the  payment  of  the  annuity. 

There  is  to  be  sure  some  difference  between  the  sale  to  the 
bank  by  the  court's  trustee  and  that  made  oi  other  parcels  of 
the  land  mortgaged.  But  we  cannot  discover  in  this  record, 
or  in  any  of  the  proceedings  in  any  other  case  to  which  we 
have  been  referred,  that  to  the  other  parcek  of  land  conveyed  by 
the  mortgage  deed,  she  would  now  have  any  claim. 

Surely  it  cannot  be  insisted,  that  because  the  widow  is  to  be 
deemed  a  purchaser  for  a  valuable  consideration,  she  could 
take  under  her  husband's  will  any  land,  which  her  husband  had 
previously  mortgaged,  and  which  it  became  necessary  to  sell  in 
order  to  pay  the  mortgage  debt.  She  might  have  been  entitled 
to  dower  in  the  land  mortgaged,  but  she  agreed  to  take  what 
her  husband  agreed  to  give,  in  lieu  of  her  dower,  and  she  can 
no  longer  claim  that  which  she  had  relinquished,  unless  in  the 
case  spoken  of  in  the  act  of  179S,  and  then  she  must  show  that 
hers  is  such  a  case,  and  cannot  well  show  it  in  a  bill  filed  ex- 
pressly to  recover  that  which  she  agreed  to  take  in  lieu  of  her 
dower  in  this  as  well  as  the  rest  of  the  real  estate.  No  offer 
by  the  husband  though  accepted  by  the  wife,  will  deprive  a 
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mortgagee  of  his  security.  They  cannot  make  mortgaged 
premises  answerable  for  the  widow's  claim  to  dower  in  oiber 
lands. 

We  have  been  required  in  the  course  of  the  argument  to 
assume  that  the  widow  was  rather  more  ignorant  than  the  law 
will  allow  her  to  be.  When  such  a  devise  is  given,  and  express- 
ly declared  to  be  given  in  lieu  of  dower,  a  widow  is  called 
upon  to  determine^  and  is  allowed  what  the  law  deems  ample 
time  to  determine  whether  she  will  accept  in  lieu  of  her  dower 
that  which  her  husband  offers  to  her.  The  presumptioa  is 
that  she  gets  the  necessary  information,  takes  proper  advice, 
and  knew  what  she  was  to  receive  and  what  she  gave  up.  In 
this  very  case  we  cannot  doubt  that  she  relinquished  her  dower 
for  a  very  inadequate  price.  But  because  of  this,  she  cannot 
claim  her  dower  after  she  has  relinquished  it. 

The  court  has  been  frequently  referred  to  expressions  which 
are  to  be  found  in  a  former  decree  of  this  court.  The  real 
estate  of  which  Jacob  Gibson  died  seized,  was  directed  to  be 
sold  subject  to  the  devises  to  the  widow.  These  words  it  is 
thought  recognise,  if  they  do  not  establish,  sotnething  very 
much  in  favor  of  the  appellant. 

The  decree  alluded  to  was  passed  for  the  sale  of  so  much  of 
the  real  estate  of  Jifcoi  Gibson y  us  was  necessary  to  pay  his 
debts  of  every  description.  How  much  of  that  estate  or  what 
part  of  it  would  be  sold  for  the  purpose,  the  court  could  not 
then  determine.  Certainly  in  sales  made  for  the  benefit  of 
other  creditors  than  those  who  had  mortgages,  the  court  could 
not  interfere  with  any  of  the  legal  rights  and  privileges  of  the 
widow.  Surely  the  court  could  not  mean  by  the  words  re- 
peated to  us,  that  the  testator  by  his  will  had  given  to  his  widow 
rights  which  she  might  claim,  though  thereby  the  security  of 
the  mortgagee  was  destroyed,  or  even  impaired. 

It  sometimes  indeed  happens  that  the  same  question  will 
come  up  for  the  decision  of  the  court,  when,  indeed,  the  facts 
are  so  different  as  to  require,  apparently,  a  different  decision.  A 
widow  may  recover  dower  before  foreclosure,  though  after  the 
sale  of  the  mortgaged  premises,  it  must  be  pronounced  that  Ae 
has  no  claim.     6  John,  Chy.  Rep.,  452. 
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There  is,  however,  one  defence  (o  this  clainv,  a  decision  of 
which,  in  favor  of  (he  appellees,  will  render  unnecessary  an 
examination  of  other  points  which  have  been  argued. 

This  bill  was  filed  on  the  10th  day  of  June,  in  the  year  1846, 
and  it  is  designed  to  assert  a  claim  to  an  annuity,  payable  ever 
since  the  year  1818,  and  no  part  of  which,  it  is  alleged,  has 
ever  been  paid,  and  to  recover  which  no  legal  steps  appear  to 
have  been  taken. 

It  is  said  in  answer  to  this,  that  the  widow  was  not  apprized , 
until  the  decision  of  this  court  in  1839,  that  the  land  devised 
io  her  two  sons,  Edward  and  Fayette,  was  charged  with  the 
payment  of  her  annuity.  She  then  agreed  to  accept,  (in  lieu 
of  her  dow^er)  of  ^500,  for  which  the  sons  were  personally  re- 
sponsible, and  without  any  suspicion  that  she  bad  the  security 
on  which  she  now  relies. 

But  the  objection  is  not  that  she  did  not  proceed  against  the 
land  devised  to  the  sons,  and  which  might  or  might  not  be 
answerable  for  the  annuity^  but  that  she  never  made  an  effort 
to  recover  that  annuity  of  her  debtors,  who,  according  to  the 
case  of  West  and  Biscoey  QH.^J.,  460.  were  personally  respon- 
sible,  The  land  devised  to  her  two  sons,  may  or  may  not  be 
chargeable  with  this  annuity  while  it  is  to  be  paid,  but  is  cer- 
tainty no  security  for  its  payment,  when  for  any  reason  it  is 
presumed  no  longer  to  be  due.  The  annuity  is  the  debt,  the 
sons  are  the  debtors,  and  any  security  which  the  creditor  had 
for  the  payment  of  it,  ceases  to  be  such,  whenever  the  debt  is 
proved^  or  presumed  to  be  paid. 

For  many  years  after  the  same  was  payable,  it  is  not  denied, 
that  tlie  persons  who  alone  were  bound  to  pay  it,  were  able. 
If  we  look  at  the  proof  in  the  record,  we  are  brought  to  the 
conclusion,  that  years  before  the  filing  of  this  bill,  the  widow 
chose  to  have,  and  to  acknowledge  that  she  had,  no  claim 
against  her  children,  though  subsequently,  she  would  seem  to 
be  willing  to  make,  if  she  could,  the  land  devised  to  them,  an- 
swerable, after  it  had  been  sold  to  bona  fide  purchasers. 

She  relies  upon  ignorance  of  her  title,  and  it  is  thought,  that 
until  this  disability  is  removed,  she  was  not  obliged  to  assert 
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her  title.  We  are  told,  however,  that  the  purchasere  who 
bought  without  notice,  had  notice,  because  the  will  in  the  or- 
phans court  was  notice  to  them.  But  was  not  she  equally 
bound  to  take  notice  of  the  will  and  proceedings  upon  it  in  the 
orphans  court?  Had  she  not  actual  notice  of  her  own  act  in 
that  court,  the  acceptance  of  the  provision  made  in  the  will  for 
her,  which  it  is  said,  gave  to  her  (his  right  to  charge  a  portion 
of  the  real  estate  with  the  annuity,  which  was  taken  as  an  equi- 
valent for  her  dower  in  the  whole  of  the  real  estate? 

She  did  not  sleep  upon  her  rights,  it  is  said,  and  this  because, 
until  this  court  in  1839  instructed  her  otherwise,  she  was  not 
aware  that  she  had  the  right  which  she  would  now  assert.  Bat 
did  not  the  self-same  decree  which  thus  instructed  her,  alsoap 
prize  her,  that  the  whole  of  her  late  husband's  real  estate,  if 
needed,  was  about  to  be  sold  for  payment  of  his  debts?  The 
objection  is  not  so  much  to  her  failing  to  disclose  the  existence 
of  her  lien,  as  of  the  amount  of  her  claim  against  her  sons,  an 
amount  which  nobody  is  bound  to  know,  unless  she  heraelf 
thought  proper  to  disclose  it.  Yet  when  she  is  heard  to  say 
any  thing  about  her  claim  against  her  sons,  she  speaks  of  it, 
not  indeed  as  a  claim  which  never  had  existed,  but  one  which 
wus  relinquished. 

As  early  as  the  year  1839,  it  is  admittted,  that  she  had  the 
notice  which  ought  to  make  her  more  vigilant  and  active  in 
the  assertion  of  her  claim;  yet  even  then  she  remains  silent, 
until  1846,  during  which  time  rnuch  of  the  estate  is  disposed 
of.  See  5tk  Johnson* s  Chy.  Cases ^p,  561,  for  the  legal  effect 
of  this  silence. 

What  is  the  effect  of  all  this  negligence  on  her  part^to  make 
known  the  claim  which  it  is  now  said  she  has  upon  this  real 
estate,  in  the  hands  of  bona  fide  purchasers,  for  a  valuable  con- 
sideration? 

Let  us  first  inquire  what  our  own  decisions  say  in  answer  to 
this  inquiry. 

In  the  case  of  Sieiger's  Jldfn%  vs.  Hilleny  BG.^J.,  121, 
this  court  said,  "  after  the  lapse  of  twenty-five  years  front  the  in- 
ception of  title,  a  delay  entirely  unexplained,  arid  without  any 


OF  MARYLAND.  377 


Chew,  Eze'r  of  Gibson,  ts.  The  Farmen  Bank,  et  a/^— 1850, 


claim  whatever  in  the  intermediate  time  being  made^  it  would 
leem  to  be  against  public  policy  and  convenience  to  allow  the 
commencement  of  a  controversy  for  rents  and  profits. ' '  This  is 
quite  as  applicable  to  the  case  before  us  as  to  the  case  in  which 
the  remark  is  made.  The  widow  has  never  insisted  upon  the 
payment  of  her  annuity;  she  has  remained  silent^  concealing 
her  claim  during  a  longer  period  of  time. 

It  is  said,  however^  that  this  case  was  overruled  in  the  case 
of  Sellman  vs.  Bowen^  8  Gill  and  Johnson.  In  that  case  it  is 
said^  ''that  in  Sieigerand HiUen,  countenance  is  given  to  the 
doctrine  that  ai  laWy  a  widow  may  recover  from  the  alienee  of 
her  husband  her  damages;"  and  it  was  added, ''  that  it  is  only 
in  a  court  of  equity  that  the  rule  will  apply/'  nothing  else 
that  was  said  in  the  case  of  Sieiger  and  HiUen  is  questioned. 

Very  recently  too,  in  the  case  of  Kiddali  vs.  TrinMey  Ex^cr 
of  Jacob,  (decided  December  term,  1849, 8  CriUy  207,)thi8court^ 
after  quoting  from  Steiger  and  Hilkn^  what  is  above  given, ad- 
ded, ' '  it  would  be  difficult  to  decree  rents  and  profits  in  this  case 
without  seeming  to  question  the  correctness  of  that  decision." 
This  surely  evidenced  no  dispodtion  in  the  court  then  to  deny 
the  correctness  of  any  thing  in  Sieiger  and  HiUen  touching 
the  law  of  this  case* 

Such  ought  now  to  be  considered  settled  law  in  Maryland. 
In  England^  excuse  is  often  found  for  the  delay  of  a  widow 
t<K  assert  her  rights,  in  the  difficulty  of  ascertaining  ''  the  lands 
out  of  which  she  is  dowable,  and  the  persons  against  whom  to 
bring  her  writ;"  the  tide  papers  are  not  within  her  reach.  In 
the  case  before  us  no  such  excuse  can  be  offered.  Yet  in  Eng- 
land^ we  find  every  where  repeated  with  approbation,  the  re- 
marks of  Lord  Camden^  3  Bra.  Chy.  Rep.y  630.  *'  Laches 
and  neglect  are  always  discountenanced,  and  therefore, /rom 
the  beginning  of  this  jurisdictionj  there  has  always  been  a 
limitation  to  suits  in  this  court.  Expedit  reipiMic<B  ut  sitjinis 
liiium,  is  a  maxim  which  has  prevailed  in  this  court  at  all 
limes,  without  the  help  of  an  act  of  Parliament.  Nothing  can 
call  forth  this  court  into  activity  bui  conscience,, good  faich,  and 
48        V.9 
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reasonable  diligence.  Where  these  are  wanting;  the  court  is 
passive  and  does  nothing." 

With  the  testimony  to  be  found  in  the  record  ^  it  can  scarcely 
be  believed,  that  if  this  bill  had  been  such  a  bill  as  that  in 
West  and  BiscoCy  brought  to  recover  these  annuities,  of  Ed- 
ward and  Fayette  Gibson,  the  claim  could  not  be  sustained. 

The  court  would  presume,  that  the  annuity  had  been  real- 
ized ;  the  legal  presumption  would  ^^  hold  the  place  of  particular 
and  individual  belief."  And  surely^  if  the  annuity  could  not 
be  recovered  from  those  who  undeilook  to  pay  it,  the  security 
for  that  annuity,  even  if  there  be  any  such  security,  could  no 
longer  be  regarded  as  answerable  for  it. 

We  forbear,  (as  the  case  does  not  require  it,)  to  say  whether, 
in  our  opinion,  the  land  devised  to  these  two  sonsivas  charged 
with  the  payment  of  this  annuity.  This  is  a  question  of  inten- 
tion, and  cannot  well  serve  as  a  precedent  in  any  future  case. 

A  receipt  given  by  Mrs.  Gibson  to  Fayette  Gibson^  bearing 
date,  November  16th,  1841,  for  ^^  $5,  in  full  of  all  money  due 
from  said  Gibson  to  me,  for  rent  or  otherwise,"  has  been  in- 
troduced into  the  case  by  the  appellees,  and  this,  it  seems  to  be 
thought,  although  it  may  reduce  considerably  the  claim  of  the 
appellant,  furnishes  evidence,  that  the  annuities  which  became 
due  subsequently  to  its  date,  are  not  to  be  presumed  to  have  been 
paid.  This  paper,  per  se,  does  seem  to  warrant  such  a  con- 
clusion; but  then  there  is  abundant  testimony,  that  this  receipt 
was  executed,  not  to  be  evidence  against  the  widow,  but,  as 
she  herself  stated  at  the  time  of  its  execution,  <'  to  avoid  any 
difiSculty  between  her  childien  and  grand-children  aAer  her 
death."  The  presumption  too,  furnished  by  the  circumstances 
relied  on,  is  not  that  either  son  paid  the  last  year's  annuity, 
but,  perhaps,  that  the  mother,  who  took  so  litile  in  lieu  of  her 
dower,  when,  whatever  she  took  was  taken  from  her  children, 
as  soon  as  she  discovered  their  embarrassments,  was  cootentto 
release  what  she  had  a  right  to  claim  of  them,  in  consideration 
of  the  support  which  she  afterwards  received  from  them,  if  not 
for  other  considerations,  of  which  it  would  be  unreasonable  to 
ask  the  ap^Uees  to  furnish  the  evidence. 
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We  can  discover  no  reason  for  reversing  or  modifying  the 
decree  of  the  chancellor,  and  approve  of  what  he  has  said  in 
regard  to  the  stateness  of  this  demand. 

DECREE  AFFIRMED  WITH  COSTS. 


The  Board  of  Commissioners  for  the  Frederick  Fe- 
male Seminary,  vs.  The  State  op  Maryland. — De- 
cember ^  850. 

The  act  of  1839,  ch.  217,  and  its  supplements,  incorporating  the  •*  Frederick 
Female  Seminary ,**  do  not  constitute  the  **  Board  of  Commissioners" 
therein  named,  a  corporate  body. 

6j  this  act  of  1833.  the  hoard  of  trustees,  which  was  to  come  into  existence 
bj  the  5th  and  6th  sections  of  that  act,  is  the  body  corporate  thereby  crea- 
ted, under  the  name  and  style  of  **  The  Trustees  of  the  Frederick  Female 
Seminary**^ 

It  was  not  necessary,  that  all  the  duties  of  the  board  of  oommissioners,  should 
be  performed,  before  the  board  of  trustees  could  organise  and  open  the 
school. 

The  duties  to  be  performed  by  the  board  of  commissioners,  did  not  require  a 
corporate  ezistonee,  and  for  any  omission  of  their  duty,  or  wrongful  and 
injurioas  acts,  their  bond  given,  as  required  by  the  2nd  sec.  of  the  act  of 
1839,  was  answerable,  and  not  the  charter  of  the  board  of  trustees. 

The  duration  of  the  existence  of  the  board  of  commtr:sioners,  in  the  absence 
of  a  period  fixed  by  the  act  of  Assembly,  is  determined  by  the  duties,  for 
the  performance  of  which,  it  was  created. 

Tbea«  two  boards,  of  commissioners,  and  trustees,  may  cxiet  at  the  same  time^ 
and  a  member  of  one,  may  at  the  same  time  be  a  member  of  the  other. 

£▼617  allegation  or  matter  affirmed  in  the  preamble  to  an  act  or  resolution 
of  the  legislature,  is  not  to  be  considered  as  incontrovertible. 

The  board  of  commissioners  were  authorised  to  become  a  board  of  trustees 
after  the  grounds  were  purchased,  and  the  necessary  buildings  and  im- 
provements were  erected  thereon,  and  their  doing  this,  and  opening  and 
organising  a  school,  before  the  whole  proceeds  of  the  lottery  grants  had 
been  received,  and  all  the  duties  of  the  board  of  commissioners  had  been 
performed,  was  no  violation  of  their  charter. 

It  was  their  duty  under  the  charter,  to  open  the  school  as  soon  as  they  pas. 
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■ibly  ooak),  after  the  grounde  were  porehaaed  and  paid  for,  and  the  baiUai|i 
ready  to  receiTe  atodenta. 

The  act  of  1845,  ch.  75,  authorising  the  attorney  general  to  iostitote  pie. 
ceedings  against  the  board  of  commissioners  for  the  Frederick  FenwU 
Stminaryt  to  imjaire  whether  the  charter  and  franchises  of  aaid  board, 
ought  not  to  be  annalled  by  reaaon  of  abaeer  thereof,  only  anthorisod 
charges  of  aboae  of  franchise,  and  did  not  aatboriae  any  inquiry  Uwehing 
the  broaches  alleged  in  the  9eire  facias  in  this  case. 

That  act  did  not  authorise  any  proceedings  against  the  four  additional  comoiis. 
sioners,  appointed  by  the  act  ot  1644,  ch.  27,  a  supplement  to  the  act  of 
1837,  ch.  317. 

Appeal  from  Frederick  county  court. 

The  legislature^  id  December,  1846,  passed  an  act,  (1845, 
ch.  75,)  entitled:  /<  An  act  to  authorise  and  direct  the  attorney 
general,  to  institute  proceedings  against  the  board  of  commis- 
sioners for  the  Frederick  Female  Seminary. ' '  The  preambk 
states:  ^'Whereas,  it  has  been  represented  to  the  General  As- 
sembly of  Maryland  J  on  the  memorial  of  Alexander  B.  Ham- 
eon  and  Jacob  Markelty  two  of  the  commissioners  of  the  Fred- 
erick Female  Seminary ,  that  the  charter  or  franchise  of  said 
institution,  hath  been  forfeited  by  certain  acts  of  Cfideon  BantZf 
David  Boyd  and  Christian  Steinery  three  of  the  commissiooen 
of  said  institution,  which  said  acts  and  forfeiture,  have  been 
on  the  counter-memorial  of  said  three  commissioners,  denied; 
and  whereas,  by  mutual  consent  of  the  said  parties,  it  hath 
been  agreed  that  a  scire  facias  be  issued,  to  try  the  alleged 
forfeiture,  therefore:" 

Sec.  1.  Authorises  and  directs  the  attorney  general,  ''to  in- 
stitute proceedings  against  the  board  of  commissioners  for  the 
Frederick  Fhmale  Seminary,  to  ascertain  whether  the  charter 
and  corporate  powers,  and  franchises  of  the  said  board  of  com- 
missioners, ought,  by  reason  of  abuser  of  such  powers  or  fran- 
chises, to  be  vacated  and  annulled." 

Sec.  2.  Provides,  that  in  case  the  acts  of  said  board  diall  be 
judicially  declared  to  amount  to  a  forfeiture  of  the  charter,  such 
declaration  shall  not,  in  fact,  work  a  forfeiture,  but  all  the  pfo- 
perty,  effects,  endowments  and  grants,  heretofore  made  by  the 
legislature,  shall  vest  in  Alexander  B.  Hansan,  Jacob  MarkM^ 
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CHdeon  Bantz,  Daund  Boydy  Cfuistian  Steinery  Richard 
Potts  J  Frederick  A.  Schley,  Samuel  Tyler  and  Lloyd  Darseyy 
and  their  succe-sors,  as  commissioners  and  trustees  of  ibe  Fred- 
erick Female  Seminary,  in  the  same  manner  in  which  said 
property  and  franchises  are  now  vested  in  the  original  commis- 
sioners, with  the  same  powers,  rights,  duties  and  obligations 
conferred  on  said  original  commissioners.  The  3d  section  pro- 
vides for  a  dispositk)n  of  the  funds  of  the  institution,  pending 
the  scire  facias. 

Thereupon,  the  attorney  general  of  the  State,  on  the  23d  of 
October,  1846,  sued  out  a  writ  of  scire  facias  from  Frederick 
county  court,  setting  forth  the  original  charter  of  the  Frederick 
Fhmale  Seminary ,  and  the  several  supplements  thereto*  ' 

The  act  of  1839,  ch.  817,  (the  original  charter,)  by  its  pre- 
amble, states,  that  <^  whereas,  it  is  represented  to  this  General 
Assembly,  by  many  citizens  of  Frederick  city  and  county,  that 
a  female  seminary,  for  the  education  of  girls  in  the  higher  de- 
partments of  science  and  literature,  is  much  wanted  in  Fred- 
erick city;  thatlndividual  contribntions  cannot  be  obtained,  suf- 
ficient in  amount  to  erect  the  necessary  buildings,  and  purchase 
a  Bailable  library  and  philosophical  apparatus;  and  whereas, 
education  in  all  its  departments  is  a  matter  of  public  concern, 
and  has  received  and  ought  to  receive  the  patronage  of  the 
State,  and  should  be  promoted  when  the  means  of  the  State 
will  justify;  /Aere/bre:" 

Sec.  1.  Enacts,  that  Alexander  B.  Hanson,  William  Thaler, 
Idtwrence  Brengle  and  David  Boyd  of  Frederick  county,  be 
<^  appointed  commissioners,"  with  authority  to  raise  the  sum  of 
$20,000,  clear  of  expenses,  '^  by  a  scheme  or  schemes  of  lottery, 
and  the  sale  or  sales  thereof,  and  the  tickets  therein." 

Sec.  2.  Provides,  that  said  scheme  or  schemes  be  approved 
by  the  lottery  commissioners;  and  before  the  sale  thereof,  the 
said  commissioners  shall  give  bond  with  security,  &c.,  to  be 
approved  by  the  lottery  commissioners,  conditioned  for  the 
faithful  discharge  of  their  duty,  and  for  the  due  application  of 
the  moneys,  coming  to  their  hands;  which  bond  may  be  sued 
on  as  other  puUic  bonds,  by  any  person  interested  in  the  con- 
dition thereof. 
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Sec.  3.  Gives  the  power  to  said  commissioners,  to  sell  said 
scheme  or  schemes  for  such  sums  as  (hey  may  deem  proper; 
prodded f  the  purchaser  shall  give  bond  for  the  punctual  pay- 
ment of  all  prizes  that  may  be  drawn  to  the  tickets. 

Sec.  A,  ^^And  be  it  enacted,  that  the  commissioners  by 
this  act  appointed,  shall  have  full  power  and  authority  to  pur- 
chase as /much  ground  as  may  be  necessary,  in  the  city  of 
Frederick,  and  to  build  thereon,  all  such  houses,  and  make  all 
such  enclosures  and  other  improvements  as  they,  or  a  majority 
of  them,  may  deem  suitable  for  a  female  academy,  and  to  have 
the  title  to  the  satne  conveyed  to  them,  in  trust,  for  the  uses, 
trusts  and  purposes  hereinafter  mentioned,  and  to  pay  for  the 
same,  out  of  the  money  authorised  to  be  raised  by  this  act.'* 

Sec.  6.  ^^And  be  it  enacted,  that  the  said  commissioners, 
after  they  have  so  purchased  and  paid  for  said  ground,  and  bad 
the  proper  buildings  and  other  improvements  thereon  erected, 
shall  be,  and  are  hereby  constituted  and  appointed  a  board  of 
trustees,  under  the  name  and  style  of  the  trustees  of  the  Jpyed- 
erick  Female  Seminary ,  and  as  such ,  shall  hold  all  the  said 
property,  as  well  as  other  property  that  may  hereafter  be  con- 
veyed to  them,  for  the  use  of  said  seminary,  in  trust,  for  the 
uses,  and  under  the  regulations  hereinafter  provided  and  set 
forth." 

Sec.  6.  Enacts,  ^^that  the  said  trustees  and  their  successors, 
be  and  they  are  hereby  declared  to  be  a  community,  corporation 
and  body  politic  forever,  by  the  name  and  style  of  the  Fred- 
erick Female  Seminary y*^  and  by  that  name,  to  have,  receive 
and  retain  property,  real  and  personal,  also  devises,  bequests, 
donations,  &c.,  and  to  transfer  and  dispose  of  the  same,  io 
such  manner,  for  the  benefit  of  the  seminary^  as  they  may 
think  proper;  previdedBBXA  corporation  shall  not  hold  property 
at  any  time,  exceeding  the  value  of  $3000  per  annutn;  and 
the  said  corporation,  by  the  name  and  title  aforesaid,  '^ shall 
be  forever  hereafter,  capable  in  law,  to  sue  and  be  sued,"  &c. 

Sec.  7.  Provides,  that  the  corporation  may  have  a  common 
seal,  &c.,  ^^and  shall  in  general,  have  and  exercise  all  socb 
rights,  privileges  and  immunities,  as  by  law  are  incident  to,  or 
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necessary  for  corporations  of  (his  character,  and  to  enable  (he 
members  of  the  same  (o  exercise  all  (hing^  concerning  (he  de- 
sign (hereof,  which  is  hereby  declared  to  be,  the  promodon  and 
advancement  of  feniale  ediica(ion,  and  the  cultivation  and  dif* 
fusion  of  litera(ure  and  science." 

See.  8.  Enac(8,  (hat  on  (he  dea(h  or  re8igna(ion,  &c.,  ^^of 
any  one  or  more  of  said  trustees,  or  their  successors,  it  shall  be 
the  duty  of  the  remaining  trus(ee8,  or  a  major](y  of  thero,  to 
appoint  some  suitable  person  or  persons,  (o  fill  the  vacancy  or 
vacancies,  as  oHen  as  (hey  shall  occur." 

Sec.  9.  Provides,  that  when  (he  <^  said  commissioners"  shall, 
instead  of  selling  a  scheme,  sell  the  ticke(s  (herein,  (hey  shall 
pay  the  prizes  (bat  may  be  drawn,  and  this  obligation  to  be 
within  the  condition  of  (heir  bond. 

jSS^.  10.  £nac(s,  that  if  a  vacancy  shall  occur  ^^  in  the  board 
of  said  commissioners,  the  same  shall  be  filled  by  the  governor 
of  Maryland j^^  the  persons  appoin(ed  being  required  to  give 
bond,  as  prescribed  by  the  2nd  section  of  (his  act. 

The  act  of  1841,  eh.  256,  was  the  first  supplement  to  the 
above,  and  in  its  preamble  s(a(e8,  (hat  it  was  represeu(ed  to  (he 
legidature  <<  (hat  John  Brunner  of  Jacobs  was  intended  (o  be 
appointed  one  of  the  commissioners  under  said  act,  so  as  to 
have  five  instead  of  four,"  and  (hat  his  name  was  omided  in 
the  engrossed  bill  by  mistake,  that  he  had  given  bond  with  (he 
other  commissioners,  and  was  now  acting  as  such.  There- 
Jbre:*^ 

Sec.  1.  Enacts,  (hat  said  John  Brunner  of  Jacob  be  ap- 
pointed an  additional  commissioner,  wi(h  (he  same  rights  and 
powers,  as  if  his  name  had  been  inserted  in  (he  original  act. 

See.  2.  Enac(8,  '<  that  (he  said  five  commissioners  shall  be 
called  and  known  by  the  name  and  style  of  the  board  of  com- 
missionerB  for  the  Frederick  Finale  Seminary ^'^^  and  by  (hat 
name  and  s(yle,  shall  hereaAer  make  all  contrac(8,  and  do  all 
other  acts  that  the  four  commissioners  are  authorised  and  em- 
powered to  do,  under  said  original  act. 

Sec.  3.  Provides,  that  said  board  of  commissioners  shall  have 
power  to  appoint  a  secretary,  whose  duties^  compensation;  &c.^ 
are  specially  defined  in  this  section. 
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jSm^.  4.  Gives  authority  lo  the  board  of  comniissioDera  to 
mortgage  or  pledge  the  funds  received  under  the  original  act, 
if  they  find  it  necessary^  in  order  <'  to  ensure  the  erection  and 
completion  of  all  the  buildings  proper  for  said  seminary,  aod 
to  furnish  the  same  with  a  suitable  library  and  philosophical 
apparatus." 

Sec.  5.  Gives  validity  to  the  bond  of  Jebn  Brunner  of  Ja^ 
coby  referred  to  in  the  preamble. 

Sec,  6.  Repeals  so  much  of  the  6th  section  of  the  original 
act  as  limits  the  amount  of  property  to  be  held  ^^  by  the  trus- 
tees," to  $3000  per  annum. 

S^c.  7.  Enacts,  ^<  that  the  trustees"^  shall  have  full  power 
to  grant  degrees,  by  diplomas  to  the  pupils,  and  make  such 
regulations  in  regard  to  granting  and  conferring  d^rees,  as 
they  may  think  proper. 

See,  8.  Makes  the  act  go  into  operation  immediately  after 
its  passage. 

The  act  of  1843,  ch.  48,  is  the  second  supplement  to  the 
original  act,  and  in  its  preamble,  it  is  stated,,  that  <Mt  is  repre- 
sented to  the  legislature,  by  the  board  of  commissionera  of 
the  Frederick  Female  Seminary ^  and  others,  that  the  object  in- 
tended to  be  effected  by  the  original  act,  wilt  fail,  unless  said, 
board  is  tdlowed  to  raise  a  larger  amount  of  funds,  and  the  le- 
gislature being  satisfied  that  said  commissioners  have  thus  f»s 
faithfully  dischaiged  their  duties.     Therefore :" 

Sec,  1.  Enacts,  that  the  grant  by  the  original  act  to  raise 
the  sum  of  $20,000,  be  eztended,^  so  as  to  enable  said  board  of 
commissioners  to  raise  the  sum  of  $50,000;  and  for  that  pur- 
pose, the  lottery  commissioners  are  directed  to  raise  the  addi- 
tional sum  of  $30,000,  in  the  same  manner  as  they  are  now 
raising  the  sum  authorised  by  the  original  act. 

Sec,  2.  Enacts,  that  the  <<  lottery  commissioners,  as  they 
shall  from  time  to  time  raise  said  sum^.  shall  pay  the  same  over 
to  the  board  of  commissioners  of  the  Frederick  Female  Semi- 
nary who  shall  apply  not  more  than  $10>000  thereof,  in  the 
same  manner  and  for  the  same  purposes  as  are  set  forth  and. 
pmvided  for  in  the  original  act." 
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Sec.  3.  Eoacts,  ^^(hat  said  board  of  commissiooers  shall  pay 
the  remaining  $20^000  over  to  the  trustees  of  the  Frederick 
Female  Seminary, ^^  to  be  by  them  invested  for  the  use  and 
benefit  of  the  said  settiinary  '^  which  is  hereby  declared  as  and 
by  way  of  an  endowment  of  said  seminary,"  and  the  ^^said 
trustees"  shall  from  time  to  time  apply  the  interest  of  such  in- 
vestment in  sueh  manner,  for  the  benefit  of  said  seminary,  as 
they  may  thinfc  proper  and  best  calculated  to  advance  the  in- 
terest of  said  seminary. 

Sec.  4.  Provides,  that  said  trustees  shall  educate  annually, 
after  the  seminary  shall  be  in  full  operation,  one  poor  orphan 
child  from  each  county  and  city. 

Sec,  5.  Provides,  that  such  parts  of  the  constitution  as  are 
inconsistent  with  this  act  be  repealed ,  j^rot^^ J  this  act  be  con- 
firmed by  the  next  General  Assembly,  as  the  constitution  pro- 
vides. 

This  act  was  confirmed  and  made  a  part  of  the  constitution 
of  the  State,  by  the  confirmatory  adt  of  1844,  chap.  7;  and  in 
the  same  year^  the  act  of  1844,  chap.  27,  was  passed  as  a 
further  supplement  to  the  original  act.  The  preamble  to  this 
last  supplement  states,  <*  that  it  is  represented  to  the  legislature, 
that  the  present  number  of  commissioners  appointed  under  said 
original  act,  ought  to  be  increased  from  five  to  nine;  therefore:^  ^ 

Sec.  1.  Enacts,  ^HhatJRtcAare/  Poits,  Frederick  A.  Schley^ 
Lbyd  Dorsey  and  Samuel  Tyler, ^^  be  appointed  <x)m  mission- 
ers  with  the  present  acting  commissioners  of  the  Frederick  Fe- 
male Seminary,  with  the  same  powers,  and  subject  to  the  same 
liabilities,  in  connexion  with  the  five  acting  commissioners,  as 
if  they  had  been  appointed  by  the  original  act;  and  said 
board  of  commissioners  shall  consist  of  nine,  instead  of  five 
members,  their  duties,  powers  and  obligations  to  be  the 
same  as  prscribed  by  the  original  act  and  its  several  supple- 
ments; provided,  the  four  new  commissioners  appointed  by 
this  act,  shall  not  be  bound  in  their  individual  capacity,  for  any 
debts  or  contracts  due  by  said  acting  commissioners  for  the  pur- 
chase of  the  ground,  erection  of  buildings,  iiiiprovements  there- 
49        V.9 
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on,  fee. ,  for  which  the  present  acting  commissioners  are  individu- 
ally bound  or  answerable. 

Sec.  2.  Makes  (he  debts  and  responsibilities  of  (he  preseot 
board  of  commissioners,  specific  liens  on  the  grounds  purchased, 
and  buildings  erected,  in  favor  of  said  commissioners,  who  are 
bound  for  said  d6brs  until  they  are  paid  and  satisfied. 

Sec.  3.  Provides,  that  in  case  any  commissioner  appointed  in 
pursuance  of  this  act,  shall  refuse  or  neglect  to  execute  his 
bond,  or  shall  decline  to  serve  on  or  before  tbe  1st  of  April 
next  ensuing  the  passage  of  this  act,  the  governor  shall  pro- 
ceed to  fill  such  vacancy  or  vacancies,  in  the  manner  provided 
in  the  original  act. 

The  writ  then  charge?,  that  the  four  commissioners  named 
in  this  last  mentioned  act,  accepted  the  trust  confided  in  them, 
and  on  the  12(h  of  March,  1845,  together  with  Hanson  and 
MarkeUy  two  of  the  five  commissioners,  executed  their  bond  to 
the  State,  as  required  by  said  act,  whereby  said  four  became 
constituent  parts  of  said  board  of  commissioners,  and  were 
clothed  with  all  the  powers  of  commissioners  under  said  acts 
of  Assembly,  whereby  the  said  board  of  commissioners,  afier 
said  acceptance,  consisted  of  nine,  instead  of  five  persons. 
That  at  the  time  when  (he  five  acting  commissioners  applied 
for  (he  passage  of  the  act  granting  them  the  additional  sum  of 
$30,000,  they  had  purchased  the  grounds,  and  erected  (hereon 
certain  buildings,  intended,  when  completed,  for  said  seminary, 
but  the  same  were  then  incomplete  and  unfinished,  and  consti- 
tuted only  a  part  of  the  buildings  intended  by  them  to  be  erect- 
ed and  necessary  to  be  erected  for  the  completion  of  said  semi- 
nary, to  pass  the  same  into  the  hands  of  the  trustees  as  such, 
tliat  they  might  so  put  it  into  operation  as  to  carry  out  the  in- 
tent of  the  act  of  1839,  ch.  217,  and  its  supplement,  the  act 
of  1841,  ch.  256;  and  further,  that  said  commissioners,  as 
such,  applied  for  said  law,  and  induced  tbe  legislature  to  pass 
the  same,  to  enable  them  to  erect  and  complete  all  the  build- 
ings proper  for  said  seminary,  and  to  furnish  the  same  with  a 
suitable  library  and  philosophical  apparatus,  for  which  purpose 
ihey  might  expend,  if  necessary,  the  sum  of  $30,000,  which 
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buildings,  so  far  as  constructed,  were  then,  and  still  are  unpaid 
for  by  the  funds  that  have  come  to  the  hands  of  the  commis- 
sioners. That  after  the  additional  commissioners  had  accepted 
the  trust,  and  given  bond  as  required,  the  said  Bantz,  Steiner 
and  Boyd  refused  to  enter  into  said  bond,  and  refused  to  act 
with  the  other  commissioners,  and  held  a  meeting  and  exclud- 
ed from  their  said  board,  the  four  additional  commissioners,  in 
order  that  they  as  a  majority  of  said  original  board  of  five  com- 
missioners, might  carry  out  the  unlawful  acts  hereinafter  set 
forth. 

The  writ  then  proceeds  to  allege  t/iree  breaches  of  the  fran- 
chise granted  by  these  several  acts  of  Assembly.  The  1st 
breach  alleges,  that  three  of  said  board  of  commissioners,  viz: 
BantZy  Steiner  and  Boyd^  on  the  28th  of  July,  1846,  usurp- 
ed and  assumed  upon  themselves  all  the  franchises,  privileges 
and  powers  of  the  ofiice  of  trustees,  under  said  acts  of  Assem- 
bly, and  opened,  organized  and  carried  on  a  female  seminary 
in  the  buildings  of  the  corporation,  before  said  buildings  were 
finished,  and  while  the  same  were  incomplete  and  unpaid 
for,  and  although  other  and  further  buildings  and  improve- 
ments ought  to  be  erected  to  carry  out  the  intent  of  the  several 
acts  of  Assembly,  and  although  but  a  small  part  of  the  said 
sum  of  $50,000  had  been  received,  or  was  receivable  by  said 
board  of  commissioners. 

The  2nd  breach  charges,  that  said  three  commissioners,  on 
the  8th  of  July,  1S45,  unlawfully  organized,  established  and 
carried  on  a  female  seminary  or  school,  in  the  buildings  of  the 
corporation,  (which  were  at  the  time,  unfinished,  incomplete 
and  unpaid  for,)  without  having  first  received  the  full  sum  of 
$50,000  under  the  lottery  grants,  and  without  having  performed 
and  fully  executed  all  their  duties  as  commissioners,  which  acts 
the  said  board  of  commissioners  have  suffered,  and  not  taken 
any  l^al  steps  to  prevent. 

The  3d  breach  charges,  that  the  said  board  of  commission' 
erSj  on  the  8th  of  July,  1845,  unlawfully  organized,  opened 
and  carried  on  a  female  seminary  or  school,  in  said  buildings, 
(which  were  at  the  time,  unfinished,  incomplete  and  unpaid 
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for,)  without  having  first  received  the  full  sum  of  $50,000  from 
the  lottery  grants,  and  without  having  performed  and  fully  ex- 
ecuted all  their  duties  as  commissioners  aforesaid,  and  have 
thereby  unlawfully  usurped  and  taken  on  themselves  the 
privileges  and  franchises  vested  by  the  several  acts  of  Assem- 
bly in  the  body  corporate,  styled  the  "  Frederick  Female 
Seminary  y^^  :!ivh/sreby  thje  said  franchises  have  been  defeated, 
and  bave  become  forfeited  to  the  State. 

The  writ  then  commands  the  sheriff  to  give  notice  to  the 
^^  board  of  commissioners  for  the  Frederick  Female  Semi- 
nary^^  to  appear  and  show  cause  why  their  said  charter  ought 
not  to  be  vacated  and  annulled,  and  their  grants,  endowments 
and  privileges  d.eclared  to  be  vested  as  direct£id  by  the  act  of 
1845,  chap.  75. 

To  this  writ  the  sheriff  nmde  return  thus,  ^^  made  known," 
and  the  record  then  states,  that  the  ^^  said  board  of  commission* 
ers  for  the  Frederick  Female  Seminary ^'^  appeared  by  Joseph 
M.  Palmer  J  their  attorney,  and  filed  a  general  demurrer  (o  the 
writ,  and  the  several  breaches  therein  alleged,  which  the  couit 
sustained  as  to  \h^ first  breach,  and  overruled  as  to  the  second 
and  third.  The  ^^  said  board  of  commisrioners"  then,  under 
leave  to  withdnaw  their  demurrer^  to  the  second  and  third  breach 
and  answer  anew,  filed  /otir  pleas,  the  first  of  which,  (being 
a  plea  to  the  second  and  third  breaches,)  avers,  that  the  said 
BantZy  Sieiner  and  Boydy  on  the  8th  of  July,  1845.  as  a 
majority  of  the  commissioners  for  the  Frederick  Female  Semi- 
nary, under  the  act  of  1839;  chap,  217,  and  its  supplements, 
did,  after  said  board  of  commissioners  had  first  purchased  and 
paid  for  as  much  ground  in  the  city  of  Frederick  as  was  ne- 
pessary  to  build  thereon  all  such  houses,  and  to  make  all  such 
inclosures  and  other  improvements  as  a  majority  of  said  com- 
missioners  deemed  suitable  for  a  female  academy,  and  after 
having  so  purchased  and  paid  for  said  ground,  and  bad  built 
therein  all  such  houses  and  inclosures,  and  other  improvements 
as  a  majority  of  said  commissioners  deemed  suitable  and  neces- 
sary for  a  female  academy,  and  after  the  title  to  said  ground 
y^BS  conveyed  to  them  in  pursuance  to  said  act  of  incorporar 
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tion^  and  not  before,  organize  as  a  board  of  trustees  of  the 
Frederick  Eemcde  Seminary ^  and  as  such  trustees  did  organ- 
ize,  establish,  and  carry  on  in  said  buildings^  a  female  seminary 
or  school,  under  and  by  virtue  of  said  acts  of  incorporation. 

The  second  plea,  (a  plea  to  the  whole  writ,)  avers,  that  the 
three  persons  named  in  the  first  plea,  being  a  majority  of  the 
board  of  commissioners  for  the  Frederick  Fimale  Seminary^ 
did,  on  the  8th  of  July,  1845,  by  virtue  of  the  act  of  1839, 
chap.  217,  and  the  supplements  thereto,  after  they  had  organ- 
ized and  constituted  themselves  into  a  board  of  trustees  of  the 
^^  FVeckrick  Fhnuile  Seminary y^^  by  virtue  of  said  act  of  1839, 
organize,  establish,  open  and  carry  on  a  female  seminary  or 
school,  in  said  building,  so  built  and  erected  as  aforesaid.  And 
the  said  board  of  commissioners  further  say,  that  before  they 
organized  themselves  into  a  board  of  trustees,  as  much  ground 
as  was  deemed  necessary  in  tlijB  city  of  FVederick^  was  pur- 
chased and  paid  for,  and  all  such  suitable  and  proper  houses, 
inclosures  and  other  improvements,  were  built  and  erected 
thereon,  as  a  majority  of  the  commissioners  under  said  act  of 
incorporation,  deemed  suitable  and  proper  for  a  female  aca- 
demy,  as  preliminary  to  the  organizing,  establishing  and  open- 
ing said  female  seminary  or  school,  by  said  trustees  as  afore- 
said. And  said  defendants  further  say,  that  said  BarUz^  Stein- 
er  and  Beyd,  after  said  ground,  d&c,  was  purchased  and  paid 
for,  and  suitable  and  proper  houses,  &c.,  erected,  &c.,  there- 
on, under  the  acts  jof  incorporation,  and  not  before,  did,  in 
pursuance  of  said  acts  of  incorporation,  oiganize  as  a  board, 
and  take  upon  themselves  the  office,  of  trustees  of  the  said  cor- 
poration, and  as  such  trustees,  on,  &c.,  did  organize,  d&c,  a 
female  seminary  or  school,  in  said  buildings,  as  they  well  could 
and  might  do,  according  to  the  true  intent  and  meaning  of 
the  said  act  of  incorporation,  in  the  said  writ  of  sdre  facias 
recited. 

The  third  plea,  (a  plea  to  the  second  and  third  breaches,) 
sets  forth  the  5ih  section  of  the  act  of  1839,  chap.  217..  and 
avers,  that  defendants  did,  prior  to  the  issuing  of  the  writ  of 
scire  facias  in  this  cause,  &nd  prior  to  the  time  of  doing  the 


390  CASES  IN  THE  COUUT  OF  APPEALS 


Board  of  Com.  for  the  Fred.  Female  Seminary,  V9.  The  State. — 1850. 


grievances  therein  alleged,  purchase,  &c.,  a  lot  of  ground,  in 
the  city  of  Frederick,  and  make  such  buildings,  &c.,  as  a  ma- 
jority of  said  commissioners  deemed  suitable  for  a  female  aca- 
demy, and  did  on,  &c.,  organize  themselves  as  a  board  of  trus- 
tees, by  and  under  the  name  and  style  of  the  "  Frederick  Fs- 
male  Seminary y^^  and  did  then  and  there,  as  trustees,  cause  a 
school  for  females  to  be  opened  and  carried  on  in  the  buildings 
erected  for  that  purpose,  by  the  commissioners  as  aforesaid,  as 
by  the  act  of  Assembly  in  such  case  made  and  provided,  they 
had  a  right,  and  were  fully  empowered  to  do. 

The  fourth  plea,  (being  a  plea  to  the  third  breach,)  sets  out 
the  act  of  1839,  ch.  217,  and  avera  that  prior  to  the  issuing 
the  writ  in  this,  case,  and  the  opening  of  tbe  school,  &c.,  and 
before  they  organised  themselves  into  a  board  of  trustees^  they, 
as  commissioners,  purchased,  &c.,  (as  stated  in  tbe  other  pleas,) 
and  that  said  commissioners,  after  they  had  so  purchased,  &c., 
and  had  title  conveyed  to  them,  &c.,  and  not  before,  did  or- 
ganize as  a  board  of  trustees,  and  did  tuke  upon  themselves 
the  office  of  trustees  of  the  Frederick  Fhmale  Seminary;  and 
after  they  had  so  oi'ganised,and  not  before,  they,  as  sucii  trus- 
tees, on,  &c.,  proceeded  to  open,  &c.,  a  female  school  in  tbe 
buildings  erected  for  that  purpose,  as  by  the  said  act  they  had 
a  right  and  were  fully  empowered  to  do. 

The  State  filed  general  demurrers  to  all  these  pleas,  and  tbe 
counsel  of  the  parties  agreed  that  a  pro  forma  judgment  be 
rendered  for  the  State  on  these  demurrers.  Whereupon  the 
county  court  gave  judgment  that  the  liberties,  privileges,  fran- 
chises, property  and  endowments  of  the  said  board  of  commis- 
sioners for  the  Frederick  Female  Seminary  should  be  seized 
into  the  hands  of  the  State  of  AlaryUmd,  and  the  said  board 
of  commissioners  be  excluded  and  removed  therefrom,  and  the 
same  be  vested  as  directed  by  the  act  of  1845,  ch.  75.  From 
this  judgment,  the  record  states  the  said  board  of  commis- 
sioners for  the  Frederick  Female  Seminary  appealed. 

This  appeal  was  taken,  and  the  record  transmitted  to  the 
December  term,  1849,  of  this  court,  and  a  motion  was  then 
made  by  the  State  that  the  cause  should  be  tried  and  determin- 
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ed  at  that  term,  as  a  preferred  case  under  the  act  of  1831,  ch. 
68;  sec.  4.  This  motion  was  argued  by  Wm.  M,  Merrick 
and  P,  A,  Sc/dej/y  for  the  motion,  and  by  Jos,  M.  Palmer^ 
against  it,  and  the  court,  (Dorsey,  C.  J.,  and  Magruder, 
Martin  and  Frick,  J.,)  overruled  the  motion,  and  the  cause 
was  then  continued  until  the  present  term,  when  it  was  argu- 
ed before  Spexce,  Magruder  and  Frick,  J. 

Joseph  M.  Palmer  and  Wm.  Schley,  for  the  appellants, 
made  the  following  points: 

1st.  On  the  general  demurrers  of  the  State  to  the  pleas  of 
the  defendants,  the  court  will  examine  and  consider  the  whole 
record,  and  mount  up  to  the  first  defect  in  substance,  and  give 
judgment  against  the  party  whose  pleadings  are  first  defective. 

2nd.  The  scire  faciei  is  radically  and  substantially  defective, 
for  that  it  is  not  shown  and  made  to  appear  in  the  said  writ,  that 
the  commissioners,  &c. ,  are  a  corporation  and  body  politic  by 
that  name,  but  it  clearly  appears  that  the  commissioners,  &c., 
as  such,  were  merely  fiscal  agents  to  perform  certain  prelimi- 
nary acts  and  conditions,  provided  for  in  the  charter,  before 
they  could  assume  the  character  of  corporators,  and  exercise 
corporate  powers  and  franchises,  as  trustees  of  ^Mhe  Frederick 
Psnuxle  Seminary. ^^ 

3rd.  The  commissioners,  as  such  fiscal  agents,  were  requir- 
ed by  the  charter,  to  give  bond  to  the  State  of  Maryland^  with 
approved  security,  conditioned  for  the  faithful  discharge  of  the 
duties  and  trusts  reposed  in  them  as  such  commissioners,  &c., 
and  they  are  responsible  for  all  misconduct  or  breach  of  trust, 
to  any  person  or  persons,  or  body  politic,  interested  in  the  con- 
dition thereof,  and  they,  as  a  board  of  commissioners,  are  not  in 
any  way  responsible  as  corporators. 

4lh.  A  charter  is  a  contract  or  a  compact  between  the  State 
granting  it  and  the  corporators,  and  no  act  or  acts  of  the  cor- 
porators can  legally  be  construed  to  amount  to  a  forfeiture  of 
the  powers  and  franchises  to  them  granted,  unless  they  be  such 
acts  as  amount  to  a  breach  or  violation  of  some  express  or  im- 
plied stipulation  or  condition  in  the  charter:  no  such  acts  are 
charged  or  alleged  in  this  sdrc  facias. 
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5th.  The  board  of  commissioDere,  d^c.^  as  such,  were  merely 
fiscal  agents  or  trustees  to  perform  preliminary  duties  and  con- 
ditions specified  in  the  charter,  before  the  corporation  sprang 
into  existance  as  a  body  politic  and  corporate,  with  the  right  to 
exercise  corporate  powera  and  franchises,  and  so  soon  as  those 
preliminary  duties  and  conditions  were  performed,  the  board  of 
con)missioners  were,  by  virtue  of  the  4th  and  5th  sections  of 
the  charter,  converted  into  a  board  of  trustees  of  *Mhe  FYede- 
lick  Female  Seminary ^"^^  with  the  right  and  privilege  of  exer- 
cising corporate  franchises;  and  as  soon  as  they  assumed  the 
character  of  trustee's,  &c.,  and  became  a  body  politic,  they 
ceased  to  be  and  exist  as  a  board  of  commissioners,  &c. 

6ih.  So  soon  as  the  board  of  commissioners  as  fiscal  agents 
ceased  to  exist  as  such,  and  they  were  oiganised  into  a  board 
of  trustees  of  the  Frederick  Female  Seminary y  all  the  rights, 
powers,  privileges  and  duties  of  the  corporation  and  body  poli- 
tic, both  fiscal  and  educational,  devolved  on  them  as  trustees 
of  said  seminary,  and  they  then,  and  not  before^  became 
amenable  to  the  law  as  such  body  politic,  &c. 

7lh.  The  writ  of  scire  facias  in  this  State  against  a  corpo- 
ration and  body  politic,  to  obtain  a  judgment  and  vacate  a 
charter,  was  authorised  by  the  act  of  1832,  ch.  306,  and  be- 
fore that  act,  no  such  writ  could  legally  bb  issued  and  sustain- 
ed in  Maryland^  as  writs  of  ^re /acio^  issue  out  of  a  record, 
hence  out  of  the  court  where  a  record  is,  and  in  ^his  State,  all 
corporation  charters  are  created  by  acts  of  the  legislature,  and 
the  acts  of  incorporation  being  recorded  ia  the  oflSce  of  the 
clerk  of  the  Court  of  Appeals  of  the  Western  Shore,  and  as 
that  court  has  no  original  jurisdiction,  it  became  necessary  for 
the  legislature  to  interpose  and  accommodate  the  writ  of  scire 
facias  to  the  existing  state  of  things,  and  that  act  only  autho- 
rises a  writ  of  sdre  facias  to  be  issued  against  an  actual  legal 
existing  corporation  and  body  politic,  capable  of  acting  as  such, 
who  have  abused  their  powers  and  franchises,  and  not  against 
a  corporation  de  facto, 

8th.  To  authorise  a  proceeding  in  the  name  of  the  State, 
by  the  attorney  general,  to  annul  and  vacate  a  charter  or  (ran- 
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chises,  a  public  injury  or  wrong  must  be  charged  and  alleged 
in  the  scire  facias ,  and  proved,  and  if  the  wrong  complained 
of  is  a  mere  private  injury,  in  which  the  public  has  no  inter- 
est or  concern,  and  for  which  a  civil  action  can  be  sustained, 
the  scire  facias  is  bad  on  general  demurrer. 

9th.  The  board  of  commissioners  for  the  Frederick  F\smale 
Seminary  as  such,  being  merely  fiscal  agents  or  trustees,  are 
not  strictly  an  integral  part  of  the  corporation,  aiid  as  commis- 
sioners, they  are  only  liable  and  responsible  for  all  their  mis- 
doings or  breaches  of  trusts  upon  their  official  and  individual 
bond  given  to  the  State,  by  virtue  of  the  2nd  section  of  the 
charter  aforesaid. 

10th.  The  true  and  legal  construction  of  the  charter  in  this 
case,  is  for  the  court,  and  the  true  intentions  of  the  legislature 
and  the  corporators  must  be  complied  with,  regardless  of  the 
letter  of  the  acts:  words  must  be  so  construed  as  shall  best 
answfSr  the  intention  of  the  legislature,  and  when  the  true  in- 
tention can  be  discovered,  it  must  prevail  and  be  regarded^  &c. ; 
and  in  case  of  doubtful  construction  of  the  charter,  the  court 
will  mould  it  according  to  reason  and  convenience  to  effectu- 
ate the  true  intention  of  the  legislature  and  corporators. 

lllh.  The  supposed' difficulty,  &c.,  springing  out  of  the  8th 
and  lOih  sections  of  the  charter,  in  relation  to  filling  vacancies, 
&c.,  in  the  board  of  trustees  and  the  board  of  commissioners, 
vanishes  by  adopting  the  principles  and  theories  contained  in 
the  foregoing  points,  as  the  board  of  commissioners  as  such 
cease  to  exist,  the  moment  they  legally  assume  the  character 
of  trustees,  &c.;  hence,  the  necessity  and  the  power  of  the 
governor  to  fill  vacancies  in  the  board  of  commissioners  cease, 
because  the  board  of  commissioners  cease  to  exist  as  such,  d:;c. 

12ih.  The  only  charges  made  in  said  writ  of  scire  fackus^ 
against  the  commissioners  as  acts  of  abuser,  &c.,  are,  that  they 
organised  as  a  board  of  trustees  of  the  Frederick  Female 
Seminary  J  and  kept  and  carried  on  a  female  school  or  semi- 
nary, before  they  had  received  from  the  lottery  grants  fifty 
thousand  dollars,  and  while  the  buildings  were  unfinished  and 
incomplete  and  unpaid  for,  and  it  is  resp^tftilly  submitted 
50        V.9 
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whether  such  charges  and  acts  are^  according  to  (he  true  con- 
struction of  the  charter,  sufficient  to  work  a  forfeiture  of  (he 
said  charter  and  franchises  under  the  pleadings  in  the  case. 

13(h.  The  demurrers  to  the  several  pleas  in  bar  filed  in  this 
case  admit  all  the  fac(s  well  pleaded,  and  it  is  expressly  6(a(ed 
and  set  forth  in  said  pleas,  that  all  the  preliminary  stipulations 
and  condi(ions  con(ained  in  (he  4(h  and  5(h  sections  of  said 
charter,  necessary  to  be  performed  before  the  commissioners 
became  a  board  of  trustees,  &c.,  by  virtue  of  the  provisions  of 
(he  charter  were  fully  and  completely  discharged  and  perform- 
ed: the  judgment  of  this  court  ought,  (herefore,  to  be  for  the 
appellants  on  (he  said  demurrers. 

i4th.  If  there  be  nine  corporators  instead  of  five,  as  conten- 
ded for  by  the  appellees,  a  part  of  whom  have  been  ousted  and 
deprived  of  their  rights  and  privileges  by  the  others,  the  writ 
of  scire  facias y  in  the  name  of  the  Slate,  (fcc,  is  not  the  legal 
appropriate  remedy*  in  the  case,  but  the  parties  injured  and 
aggrieved,  should  obtain  a  mandamus y  io  be  issued  for  the 
purpose  of  trying  the  right  and  restoring  them  to  (heir  righ(s 
and  privileges  as  corpora(ors,  it  being  the  only  legal  and  ap- 
propria(e  remedy  in  this  State  in  such  cases;  as  the  writ  of  ^o 
warranto  has  never  been  in  use  and  prac(ised  under  in  Mary- 
land. 

I6(h.  What  acts  of  abuser  or  nonuser  of  corporators  will  be 
deemed  and  considered  suflficient  to  work  a  forfeiture  of  a 
char(er  or  corporate  franchises  must  depend  in  a  great  measure 
upon  the  particular  stipulations  and  conditions  contained  in  the 
particular  charter  under  consideration,  and  but  little,  if  any 
aid  can  be  derived  from  the  examination  of  adjudged  cases 
upon  the  subject,  and  every  case  must  therefore  depend  for  its 
determination  uix>n  its  own  particular  circumstances,  and  the 
peculiar  phraseology^  conditions  and  requirements  contained 
and  embodied  in  the  act  of  incorporation  or  charter. 

16th.  The  facts  stated  and  set  forth  in  the  pleas  in  bar  of 

the  defendants,  are  legally  sufficient  to  defeat  the  said  scire 

faciaSy  and  as  all  the  facts  set  foptb  in  the  pleas  are  admitted 

by  the  demurrers  of  the  State,  the  judgment  of  the  county 

Courtis  erroneous,  and  ought  to  be  reversed. 
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17(h.  It  does  not  appear  in  the  record  (hat  the  board  of  com- 
missionc^rs  for  the  Frederick  Female  Seminary  were,  at  the 
time  of  issuing  the  scire  facias^  a  legal  existing  body  politic 
and  corporate  by  the  name  of  the  commissioners  for  the 
Frederick  Female  Seminary ^  capable  of  acting  as  a  body 
politic:  hence,  considering  the  pleadings  in  the  case,  the  judg- 
ment is  erroneous,  and  ought  to  be  reversed. 

18lh.  The  judgment  of  the  county  court,  made  and  enter- 
ed up  in  this  case,  is  manifestly  erroneous,  as  not  being  war- 
ranted or  authorised  by  the  act  of  1845,  ch.  75,  which  autho- 
rised the  issuing  of  this  scire  facias^  as  said  act  declares  and 
provides  that  the  judicial  declaration,  &c..  of  the  court,  shall 
not,  in  fact,  work  a  forfeiture  of  the  charter,  franchises  and  en- 
dowments of  said  seminary — -in  other  words,  the  judgment  of 
the  court  shall  not,  in  fact,  be  a  judgment  upon  which  any 
process  can  be  issued,  or  any  judicial  action  of  the  court  taken 
to  enforce  it,  «kc*  The  court  are  called  upon  to  deliver  their 
opinion  upon  an  abs(i*act  proposition,  without  being  permitted 
to  give  a  judgment  in  the  case. 

19th.  The  right  to  issue  the  scire  facias  in  this  case,  and 
the  court  to  act  under  it,  is  by  virtue  of  tlie  special  delegated 
authority  given  by  the  act  of  1846,  ch.  75,  and  that  authority, 
&c.,  according  to  the  repeated  adjudications  in  this  State  upon 
similar  questions,  must  be  construed  strictly;  hence,  the  judg- 
ment of  th«  court,  if  for  the  Slate,  will  leave  the  charter  and 
franchises,  &c.,  to  remain  and  continue  precisely  as  they  did 
at  the  time  of  issuing  the  scire  facias. 

Samuel  Tyler  and  F.  A.  Schley,  for  :;:c  State. 

Mrst.  That  the  organizing  and  carrying  on  a  school  by  the 
corporation  in  the  buildings,  i^orf?  a//  the  funds  under  the  lot- 
tery grants  were  received,  and  before  all  the  duties  of  commis- 
sioners under  the  charter  were  performed,  was  a  violation  of 
the  charter,  and  such  a  violation  as  works  a  forfeiture. 

This  proposition,  though  applicable  to  both  breaches,  has 
more  particular  reference  to  the  third  breach.  In  discussing 
It,  the  appellee  contended: 
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let.  That  corporate  powers  must  be  construed  strictly,  and 
must  be  exercised  in  the  manner  and  forms  of  the  charter. 

2nd.  That  a  corporation  is  created  upon  trust,  and  cdl  the 
terms  of  its  charter  are  conditions  of  the  trust,  and  if  any  one 
of  them  be  violated,  it  will  work  a  forfeiture  of  the  charier. 

Second,  Upon  the  s^ond  breach,  the  appellee  contended: 

That  even  admitting  that  the  nine  corporators  who  consti- 
tute the  corporation,  had  a  right  to  organise  and  carry  on  (he 
school  in  the  buildings,  before  all  the  funds  under  the  lottery 
grants  were  received,  and  before  aU  the  duties  of  commission- 
ers under  the  charter  were  performed;  yet  that  the  three  had 
DO  such  right,  and  that  the  exercise  of  such  a  power  iy  the 
three,  with  the  permission  of  the  nine,  was  a  violation  of  the 
charter,  and  such  a  violation  as  works  a  forfeiture. 

The  appellee  also  made  the  following  objections  to  the 
pleas  of  the  defendant,  which  they  contended  were  defects  in 
substance,  and  therefore  reached  by  the  general  demurrers. 

1st.  The  ^r5/j9/ea  does  not  aver  the  receipt  -of  t/te  whole 
fund,  to  wit:  the  $50,000  before  the  seminary  was  put  into 
operation  as  a  seminary  of  learning,  which  was  a  conditiaii 
precedent,  and  the  performance  of  it  ought  therefore  to  have 
been  averred. 

2nd.  This  plea  professes  to  answer  both  breaches  assigned 
in  the  writ,  when  in  fact  it  answers  oidy  one.  It  answers  the 
^cond,  but  not  the  third  breach.  The  third  breach  chaiges 
the  acts  of  abuser  as  done  by  the  whole  board.  To  this  charge 
the  plea  affords  no  answer. 

The  second  plea  is  to  the  entire  writ,  and  is  obnoxious  to  the 
same  objections  as  the  first. 

The  torit  alleges,  that  the  board  of  commissioners  consist  of 
nine  corporators.  This  is  a  material  allegation,  and  the  de- 
fendant has  not  traversed  it,  and  therefore  admits  it. 

The  third  plea  is  to  both  breaches,  but  it  is  only  an  answer 

to  the  charge  against /A^  trAo26  board.     It  does  not  npticeior 

iji  any  way  answer  the  charge  of  permitting  a  minority  |o 

act.     This  being  bad  in  part,  it  is  bad  altogether. 

The  fourth  plea  is  to  the  third  breac/i  only,  and  raises  the 
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question,  and  none  other,  of  the  necessity  of  the  commission* 
ere  receiving  the  whole  fund  of  $50,000,  before  the  seminary 
could  go  into  operation,  according  to  the  letter  and  intention  of 
the  charter.  Now,  even  admitting  this  to  be  a  good  answer 
to  the  third  breach^  to  which  alone  it  is  pleaded,  yet  not  being 
an  answer  lo  the  whole  urit^  but  only  to  one  of  the  breaches, 
it  follows,  that  if  the  other  breach  be  for  the  appellee,  judg- 
ment must  be  for  the  State. 

•  Third.  The  judgment  below  was  properly  a  judgment  of 
seizure  and  restitution. 

MagrudeR;  J.,  deliyc^^ed  the  opinion  of  this  court. 

It  was  made  know  to  the  General  Assembly,  at  its  Decem- 
ber session  1839,  that /citizens  of  Preakrick  were  attempting 
to  establish  a  female  seminary  in  that  city,  but  that  individual 
contributions  were  found  to  be  insufficient  for  the  purpose. 

What  the  memorialists  asked,  it  is  not  stated .  What  the 
General  Assembly  upon  this  representation  being  made  to  h 
thought  proper  to  do  for  this  Seminary,  will  be  seen  in  the  act 
passed  during  that  session,  entitled,  ^<  An  act  to  aid  in  the  estab- 
lishment of  a  Female  Seminary  in  the  city  of  Frederick,  ^^ 

This  law  names  four  persons^  and  invents  them  with  authori- 
ty to  raise  $20,000  by  9  scheme  or  schemes  of  a  lottery. 
These  four  persons  are  styled  commissioners,  and  in  some 
parts  of  the  law,  a  board  of  commissioners.  To  them  is  given 
authority  to  sell  the  schemes  or  the  tickets  and  apply  the  pro- 
ceeds of  sale  towards  defraying  the  expenses  of  the  build- 
ing, &c. 

These  commissioners  arc  also  the  persons  to  purchase  the 
ground  for  this  institution,  and  to  build  such  houses,  make 
such  inclosures  or  improvements  as  they  or  a  majority  of  them 
shall  deem  necessary  for  a  female  academy,  and  the  pro- 
perty was  to  be  conveyed  to  them  in  trust,  &c. 

This  seemed  to  be  every  thing  the  legislature  offered  to  do 
for  the  seminary  until  the  ground  was  purchased  and  paid  for 
and  the  buildings  or  other  improvements  were  erected.  When 
all  this  was  done,  a  body  corporate  was  to  be  brought  into  ex  • 
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istence  to  be  named.  "  The  trustees  of  the  Frederick  Pb- 
male  Seminary y"*^  to  sue  and  to  be  sued  by  that  name,  to 
have  its  corporate  seal,  and  to  discharge  the  duties  which  this 
law  required  of  them. 

It  is  further  provided,  that  those  who  are  the  commissioners 
at  the  time  when  the  ground  is  purchased  and  paid  for,  and 
the  buildings  erected,  shall  be  the  board  of  trustees,  with  the 
power  of  filling,  themselves,  any  vacancies  that  may  occur. 
Vacancies  in  the  board  of  commissioners  are  to  b^  filled  by 
the  governor. 

Now  this  board  of  trustees  when  it  comes  into  being,  is  un- 
questionably a  body  corporate.  But  it  is  insisted  that  the 
same  act  of  Assembly  creates  another  body  politic,  to  continue 
such  until  and  only  until,  the  board  of  trustees  have  legal  ex- 
istence. These  two  bodies  politic,  we  are  told,  cannot  exist  at 
the  same  time,  the  existence  of  the  one  must  terminate,  when 
that  of  the  other  commences,  and  thus  the  conclusion  is  ar- 
rived at,  that  there  could  be  no  board  of  trustees  to  open  the 
school,  while  any  of  the  duties  of  the  board  of  commission- 
ers remained  to  be  performed,  such  as  occasionally  paying 
over  the  proceeds  of  another  lottery  grant. 

We  do  not  think  so.  The  General  Assembly,  no  doubt 
might  have  created  another,  and  more  than  one  other,  cor- 
porate body,  and  might  have  assigned  to  each  of  them  some  of 
the  duties  which  it  was  thought  proper  to  require  of  the  board 
of  trustees.  It  might  have  constituted  a  corporate  body  in 
perpetuum,  with  no  power  but  to  manage  the  finances  of  the 
institution  and  others  for  other  purposes.  The  legislature 
might  have  incorporated  those  commissioners  eo  nomine,  or  by 
any  other  name,  with  such  powers  as  it  chose  to  confer  upon 
that  corporation,  and  then  have  made  the  same  individuals  a 
board  of  trustees,  with  corporate  powers,  and  have  brought 
them  into  existence  at  the  same  moment,  and  given  to  each 
im/mortality. 

But  it  was  deemed  expedient  not  to  have  a  corporate  body, 
until  there  was  a  school  to  be  opened,  but  to  have  commission- 
ers, having  it  is  thought  no  corporate  name,  or  existence,  tcper- 
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form  all  tbe  duties  which  were  imposed  u|>on  them  for  the  pre- 
sent and  for  an  indefinite  lime. 

We  are  not  able  to  discover  when  or  how  these  commission- 
ers were  incorporated  for  fiscal  purposes,  and  certainly  cannot 
learn  that  an  individual  of  one  board  who  is  a  member  of 
the  one,  may  not  at  the  same  time  be  a  member  of  the  other, 
or  that  tbe  two  boards  cannot  be  in  existence  ai  the  same 
time,  and  for  any  period  of  time,  if  the  legislature  so  willed  it. 
To  the  faithful  performance  of  any  of  the  duties  assigned  lo 
the  commissioners  a  corporate  existence  was  not  at  all  neces- 
sary. All  the  duties  required  of  them,  might  have  been  per- 
formed by  a  single  individual,  as  well  as  by  a  corporate  body, 
and  if  a  bond  is  required,  as  one  was  of  the  board  of  commis- 
sioaers,  then  for  any  omissions  of  duty  or  wroogfid  and  in- 
jurious acts,  the  bond,  and  not  the  charter  of  a  body,  never  per- 
haps to  be  brought  into  existence,  would  be  answerable. 

But  if  (he  view  which  we  have  taken  of  this  whole  subject 
be  correct,  it  is  quite  immaterial,  whether  these  commissioners 
be  a  corporation,  or,  it  may  be,  what  is  called  a  quasi  corpora- 
tion. An  act  of  incorporation  would  neither  enlarge  nor  lessen 
theip  powers,  and  the  period  of  their  existetice  as  commissioners, 
would  in  either  event,  be  determined  by  the  act  of  Assembly, 
if  it  had  fixed  any  period;  or  as  it  has  not,  with  the  duties,  for 
tbe  performance  of  which,  (he  board  was  created. 

It  is  said,  that  be  these  commissioners  incorporated  or  not, 
in  fact,  they  must  be  regarded  in  this  proceeding,  as  a  body 
politic.  It  would  seem,  however,  to  be  as  necessary  to  let  us 
have  a  sight  of  the  charter,  as  it  was  in  the  case  of  Agnew 
against  The  Bank  of  Gettysburg,  2  fl.  4-  6r. ,  478.  Without 
inspecting  it,  how  are  we  to  determine,  that  (he  body  corporate 
(if  it  be  a  body  corporate,)  has  done  in  its  corporate  character, 
aay  thing  which  it  ought  not  to  have  done.  It  is  here  assumed, 
that  the  various  acts  of  Assembly,  set  forth  in  the  scire  facias, 
do  not  show  to  us  the  corporate  duties,  or  even  corporate  exis- 
tence of  this  board. 

The  defendants,  we  are  told,  have  admitted,  that  they  are  a 
corporate  body,  by  appearing  and  pleading.     It  is  manifest. 
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however,  that  the  individuals  could,  not  deny  that  they  consti- 
tuted the  board,  which  was  summoned  to  appear^  and  answer 
to  the  cliarges  made  against  that  L)oard. 

But  what  were  their  powers,  and  duties,  and  responsibilities 
as  a  board  of  commissioners?  Again,  it  would  seem  to  be 
somewhat  difficult  to  discover  who  are  the  defendants,  how 
inany,  or  how  few  of  them  there  are.  It  is  supposed  that  there 
were  either  five  or  nine,  but  the  record  does  not  teli  us  aay 
thing  at  all  satisfactory,  in  regard  thereto.  The  scire  ftdoi 
directs  the  sheriff,  to  make  known  to  ^<  the  said  board  of  cooi- 
missioners,"  (without  giving  us  the  names  or  numbers  of  theni)) 
to  appear  aud  show  cause,  why,  &c.  The  sheriff's  return  is, 
^^  made  known."  Thereupon,  the  record  proceeds:  ^<  And 
the  said  board  of  commissioners  for  the  said  Frederick  Semi- 
nary y  being,  &c.,  forwarned,  now  here  come  by  Joseph  M. 
Palmer i  their  attorney."  Some  persons  then  must  be  Mr* 
Palmer^s  clients,  and  we  necessarily  suppose  that  be  has  mere 
than  one.  But  the  sheriff  alone  can  tell  us  to  whom  he  gave 
the  notice,  and  he  tells  us  nothing  more  than  that  he  gave  the 
notice  to  those  who,  in  his  judgment,  were  'Uhe  cDromissioo- 


ers. 


)» 


Here  in  court,  one  great  matter  in  controversy  seems  to  be, 
for  how  many  people  Mr.  Palmer  ajipears.  For  nine,  says  ooe 
of  the  parties  litigant,  while  the  other  is  equally  positive  that 
there  are  but  five.  If  we  turn  to  the  acts  of  Assembly  to  in- 
struct us,  it  would  appear  from  them,  that  there  were  some  tea 
or  twelve  of  these  commissioners.  In  answer,  however,  is 
this,  as  well  as  to  some  other  statements  we  have  heard  about 
acts  of  Assembly,  we  may  be  told  of  the  remarks  of  Cliancdkr 
Hansotiy  (i  Har.  and  McHenry^p,  10, j  that  ^*  every  allega- 
tion or  matter,  aflirmed  in  a  preamble  to  an  act  or  resolution  of 
the  legislature,  shall  not  be  considered  as  incontrovertible. 
And  that  a  man  may  conceal  from  the  legislature  facts,  which 
if  known  to  thetn,  might  have  defeated  his  applicatioo." 

We  cannot  take  it  for  granted,  that  all  who  poesibly  uaay 
cai  m  to  be,  really  aic  clients  of  Mr,  Palmer.  Ist.  Because 
there  were  but  five,,  who,  according  lo  the  act  of  1845,  were 
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parties,  aflinning  aod  deoyingy  and  afterwards^  consenting  to  a 
reference  of  the  matters  in  issue,  to  the  court;-  and  2ndly. 
Because  of  the  four  persons,  about  whom  the  controversy  arises, 
two  of  thera  appeared  as  counsel  against  th«r  defendants. 

There  is  some  other  matter  which  we  notice  ill'  this  record, 
and  which  may  have  some  connection  with  tfair-  eontroversy. 
lliis  institution,  it  seems,  was  so  fortunate,  as*  to*  obtain  a 
second  lottery  grant,  which  it  is  taken  for  granted',  will  be 
worth  to  it  $30,000;  This,  however,  was  not  obtained  from 
the  legislature.  It  is  a  conatUutional  grant.  The  same  amend- 
ment of  the  constitution,  which  grants  this  to  this  seminary, 
expressly  directs,  that  the  lottery  commissioners,  as  they  shall 
"from  time  to  time*'  mise-said  sum, shall  pay  the  same  over  to 
'^the  said  board  of  commissioners  for  the  Frederick  Female 
Seminary. *^  No  one  can  question,' that  '^the  said  board" 
consisted  but  of  five  individuals,  and  a  board  consisting  of  a 
greater  number,  it  would'  seem,  can  have  no  title  to  the  pro- 
ceeds of  this  (the  second)  lottery  grant,  without  another  change 
of  the  constitution  of  the  State. 

In  this  change  of  the  constitution,  we  are  furnished-  whh  an 
answer  to  ail  that  has  been  said,  in  order  to  satisfy  us,  that  the 
two  boards  cannot  have  a  cotempomneous  existence.  It  is 
here  required,  that  they  shall  have  existence  at  the  same  time; 
the  board  of  trustees  to  receive  and  apply  as  directed,  the 
$M,6U0,  all  of  which  is  to  be  paid  to  it  by  the  commissioners. 

It  is  matte  a  question,  what  is  correctly  pleaded  in  this  case? 
We  have  come  to  the  conclusion,  that  the  defendants  have  a 
right  to  insist,  (the  demurrer  being  a  general  demurrer,)  not 
that  the  whole  matter,  suggested*  in  the  breaches  is  untrue,  but 
that  notwithstanding  some  of  the  suggestions,  there  is  no 
ground  for  this  proceeding,  or  for  the  complaint  against  the 
board  of  commissioners,  that  the  school  was  opened,  as  the  latter 
was  the  act  of  tho  board  of  trustees,  determined  upon  and 
carried  into  execution- by  the  trustees,  after  the  property  had 
heed  purchtised  and  paid  for,  and  the  buildings  erected.  These 
facts,  (the  purchase  and  payment  of  the  money,  and  ere^i9n 
of  the  buildings,)  it  is  thought  the  demurrer  admits;  and  then 
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arises  the  question  ^  whether  the  board  of  trustees  could  come 
into  being,  and  act  in  that  character^  before  the  money  to  arise 
from  the  lottery  grant  was,  (as  it  has  not  been,)  received? 
This  whole  sum,  it  is  said,  must  be  raised  and  paid  over  to  the 
trustees,  before  they  can  consistently  with  the  charter,  open 
the  school ,  or  have  existence  as  a  board  of  trustees. 

A  conclusive  answer,  it  is  believed,  will  be  found  to  this,  ia 
the  6th  section  of  the  act  of  1839,  which  tells  us  when  the 
board  of  commissioners  shall  become  a  board  of  trustees,  and 
in  this  respect,  certainly,  the  charter  has  never  been  changed. 

If,  when  they  had  the  power  to  open  the  school,  there  were 
females  ready  to  enter  it,  and  proper  persons  could  be  had  to 
take  charge  of  it,  why  should  its  doors  be  closed  any  longer? 
Their  charter  nowhere  requires  it. 

Would  an  excuse  for  this  non  user  be  found  in  the  inability 
of  the  lottery  grant,  to  yield  all  it  promised?  It  might  have 
been  of  advantage  to  the  institution  to  have  this  fund;  for  the 
want  of  it  the  trustees  might  not  have  been  enabled  to  em- 
ploy teachers,  and  therefore  could  not  have  opened  the  school. 
But  we  are  here  to  assume,  that  able  profeflsors  could  be  had, 
and  that  there  were  scholars  ready  to.  enter  the  school;  and 
the  question  is  put  to  us,  whence  the  authority  of  the  trus- 
tees to  open  the  school,  until  the  $20,000  were  paid  over  to 
them  ?  Their  authority  is  to  be  found  in  their  charter  and  of- 
fice, which  made  it  their  duty  to  open  the  school  as  soon  as 
they  possibly  could,  after  the  building  was  ready  to  receive 
students,  and  the  lot  paid  for.  Could  the  mere  grant  of  a 
lottery  scheme  have  the  effect  to  delay  opening  the  school? 
We  are  required  here  to  believe,  that  although  the  buildings 
were  all  of  them  in  a  state  of  preparation,  the  library  procured, 
the  philosophical  apparatus  purchased,  the  ablest  professors 
ready  to  enter  upon  their  duties,  students  demanding  admit- 
tance, and  although  too  this  institution  was  enriched  by  the  con- 
tributions of  individuals,  yet  the  buildings  must  be  unoccupied, 
the  professors  remain  unemployed,  tlie  children  uneducated, 
and  all  the  wealth  of  the  institution  of  no  value  to  it  until  a 
lottery  grant  could  be  made  to  yield  $30,000.  Surely  laws  are 
not  to  be  so  interpreted. 
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Bat  the  demurrer  brings  to  our  notice  the  objections  to  the  scire 
facias,  and  perhaps  it  is  needless  to  look  at  anything  but  this 
writ,  and  the  act  of  Assemblyi  which  authorized  the  issuing 
of  it.  This  act  of  Assembly  is  a  charier  granted  to  the  at- 
torney general^  and  the  inquiry  now  is  whether  in  issuing  this 
writ  he  was  not  guilty  of  an  abuser  or  usurpation  ? 

Why  is  he  required  by  the  act  of  1845  to  institute  proceed- 
ings against  the  board  of  commissioners?   Because  two  of  the 
eommissioners  (their  names  given)  had  represented  to  the 
General  Assembly  that  the  charter  or  franchises  of  the  said  in- 
stitution had  been  forfeited  by  certain  acts  of  three  of  the  com- 
missioners, (their  names  also  given,)  which  acts  have  been  de- 
nied by  those  three  commissioners,  ^'and  by  mutual  consent  of 
the  said  parties,  it  has  been  agreed  that  a  scire  facias  be  issued 
to  try  the  alleged  forfeiture.^'     The   inquiry  to  be  made  is, 
whether  the  charter  or  corporate  powers  and  franchises  of  said 
board  of  commissioners  ought,  '^  by  reason  of  abuses  of  such 
powers  and  franchises,  to  be  vacated  or  annulled."    If  the  acts 
of  said  commissioners,  or  a  majority  of  them  shall  be  jujlicial- 
ly  declared  to  amount  to  a  forfeiture  of  their  charter  and  fran- 
chises^ all  the  property,  effects  and  endowments,  and  all  grants 
heretofore  made  by  the  Geaeml  Assembly,  shall  vest  in  A,  B. 
Banaon,  and  the  eight  others  ''as  commissioners  and  trustees  of 
the  Frederick  Female  Seminary,  in  the  manner  in  which 
the  said  property  and  franchises  are  now  vested  in  the  original 
eommissioners  and  trustees  by  the  act  of  1839,  and  tlie  several 
supplements  thereto,  who  shall  be  incorpomted  by  said  name, 
and  shall  be  vested  with  the  same  powers,  rights,  duties  and 
obligations  conferred  upon  the  said  original  commissioners  and 
trustees  by  the  last  said  act." 

In  the  remarks  which  have  already  been  made,  will  be 
found  reasons  for  the  opinion  of  the  court,  that  the  act  of  As- 
sembly does  not  authorise  this  proceeding.  It  is  true,  as  we 
have  been  frequently  reminded  in  the  course  of  this  argument^ 
that  corporations  are  mere  creatures  of  the  law,  and  must  not 
violate  the  conditions  upon  which  they  are  incorporated.  But 
still  legal  causes  must  be  stated,  and  the  proceeding  must  be 
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warranted  by  the  law  which  directs  it.  For  every  imagiaafble 
l>reach  the  law  does  not  design  that  the  charter  of  a  coipoia* 
don  must  be  revoked.  Siephem,  in  his  Oommeniaries  <m  Ac 
laws  of  England,  tells  us^  that  ^^ihe  exertion  of  this  act  of  law 
for  the  purpose  of  the  State,  io  the  reigns  of  Kimg  OhoHes 
and  King  James  the  Second,  particulady  by  revoking  the  char- 
ter of  the  city  of  London,  gave  great  and  just  offence,  though 
perhaps  in  strictness  of  law,  the  proceedings  in  most  of  the 
cases  that  occurred  were  sufficiently  regular"  and  (by  way  of 
warning  us  of  the  consequence,  but  too  frequently,  of  a  wan- 
ton or  even  unnecessary  exercise  of  power^)  he  adds,  ^^but  the 
judgment  against  the  charter  of  London  was  reversed  by  act 
of  Parliament  after  the  revolution;  and  by  the  same  statute  it 
is  enacted,  that  the  franchises  of  the  city  of  London  shall  never 
more  be  forfeited  for  any  cause  whatever."  Hence  it  is  that 
the  sovereign  authority  reserves  to  itself  the  right  to  determine, 
not  only  when  such  proceedings  shall  be  instituted,  but  also 
when  violations  of  a  charter  shall  be  overlooked. 

It  is  the  opinion  of  the  court,  that  the  act  of  1845,  ch.  75, 
did  not  authorize  any  proceeding  against  the  person  spoken 
of  as  additional  commissioners. 

It  is  also  the  opinion  of  the  court,  that  the  act  just  omb- 
tioned  only  authorized  charges  of  abuse  of  franchises,  and 
did  not  authorize  any  inquiries  touching  the  breaches  before  us. 

The  court  is  not  authorized  by  any  thing  to  be  found  in 
this  record  to  say  that  the  board  of  trustees  was  not  in  beings 
and  acting  in  that  character  in  appointing  the  professor  and 
opening  the  schooL  The  court  can  discover  in  the  record, 
nothing  which  would  warrant  it  in  deciding,  that  the  board  in 
opening  the  school,  was  not  acting  up  to  the  end  and  design 
for  which  it  was  instituted. 

JUDCMENT  REVBR0BD, 

NO  PROCEDBlfDO. 
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Wa«  W.  ayavaiMB  and  Datid  Strvbns,  Exc'rb  op  Levi 
SvmvnaBy  PS.  Julianna  Gordt. — December  18S0. 


A  tofUUr  ^efvjted  4«  hi«  dani^ter  $S00  tad  a  negro  woouii  after  the  death 
of  hie  wife.  The  eseentori  ac^d  the  negro  and  reoeiTod  the  prooeeda. 
The  daughter,  the  legatee  in  remainder,  daring  the  life  of  the  widow,  the 
tenant  for  life,  filed  her  bill  in  eqnity  against  the  ezecatora,  asking  that 
the  prooeede  of  the  negro  be  broaght  in  and  inreated  for  the  nae  of  the 
lanant  Ibr  life,  and  after  her  de^tht  for  the  vee  ef  the  eomplahiaiit.  The 
tenant  for  life  was  made  a  defendant,  andihe  ehaneellor  deereed  that  the 
proceeda  of  sale  be  broaght  into  coart,  to  he  in^^eated  according  to  the 
prayer  of  the  bill,  with  the  interest  that  may  have  accrued  thereon.  Hkld  : 
That  this  decree  was  erroneooa ;  the  tenairt  for  Rfe  cannot,  in  ikit  atitf , 
ffeeover  tntereet  on  the  proceeda  of  aale. 

The  righta  of  the  widow  may  not  be  protected  by  the  deeree :  if  ahe  received 
the  legacy,  ahe  would  have  no  right  to  her  thirda  of  the  peraonal  estate. 

If  the  tenant  for  life  were  dead,  and  the  executors  were  the  persons  to  de- 
liYer  the  negro  to  the  tenant  in  remainder,  the  latter  could  not  in  chance. 
fy  elahn  the  negro  without  at  the«ime  time  clriming  the  (200. 

Upon  a  bill  by  a  legatee  againat  ezeeaton  for  a  legacy,  it  must  be  ahown, 
either  by  proof  or  the  admisaion  of  the  executors,  that  there  ia  a  auffioiea- 
cy  of  aaseta  after  payment  of  debts,  &c.,  and  thia  allegation  need  not  in 
equity  be  denied. 

Diatribotion  accounts  filed  with  answers  of  the  executors,  showing  a  suffi- 
eimey  of  assets,  bat  not  intreduoed  into  the  ease  as  testimony,  are  not 
evidenee  in  the  cauae. 

The  court  of  chancery  has  no  power  during  the  life  of  the  tenant  for  life,  to 
order  the  proceeds  of  sale  of  the  negro  to  be  invested  for  tho  benefit  of 
the  legatee  in  remainder.  While  the  tenant  for  life  is  living,  she  is  the 
parson  to  claim  the  negro. 

A  Isfsiee  in  remainder  may  olain  an  inventory,  if  one  is  needed,  but  cannot 
call  for  security. 

Appeal  from  the  Qntri  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  equity  aide  of  Somer- 
set  county  court,  by  the  appellee,  (formerly  JuHanna  Stevensy) 
and  exhituis  the  will  of  Levi  Stevens,  the  father  of  the  com- 
plainant, which  contains  the  following  clause:  ^'I  give  and 
bequeath  to  my  daughter  JuHanna  Stevens,  two  hundred  dol- 
lars, to  be  paid  to  her  out  of  my  personal  property,  also  my 
n^ro  woman  Rose,  from  and  after  the  death  of  my  wife,  to 
ber  and  her  hei«s  and  assigns  forever." 
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lieges  (hat  the  lesiaior  died  in  December,  1834, 
itamentar;  were  granted  to  the  appellants  iheexe- 
will,  they  having  given  bond  as  such  execolon; 
nnl  afterwards  inlermanied  with  Wm.  Q.  Oardi/, 
le  wna  divorced  a  vinculo,  by  the  act  of  1637, 
the  Gzecutois,  in  March  1838,  sold  said  n^jro 
>50,  and  that  she  was  (ransporled  beyond  the  limiu 
The  hilt  Buccals  that  complaiaanls  right  Id  the 
liled  to  take  efTect  after  the  death  of  her  mother, 
r,the  widow  of  the  testator,  and  further  suggegls 
IS  will,  in  a  short  time,  bar  her  action  on  Um 
xayer  of  the  bill  is,  (hat  eaid  sum  of  $660  rosy 

her  benefit,  and  for  the  benefit  of  (aid  Hary 
nvestment  in  aome  safe  and  productive  fmul- 
r,  the  widow,  is  made  a  defendant,  the  comidaia- 

in  the  bill  that  she  is  a  m^erial  party,  and  thst 
Ihority  lo  make  her  a  com^Jainant. 
ens,  in  her  answer,  admits  most  of  the  allega- 
I.  In  relation  to  the  sale  of  the  negro,  she  layt, 
ras  made  by  W^iam  W.  Stevens,  one  of  the 
id  that  the  money  was  received  by  bim. 
ors  inlheir  answers,  deny  iJiat  tbey  sold  the  negro 
r  for  a  ftveign  market,  as  charged  in  the  lirll. 
L  in  Hay,  1S36,  they  settled  a  final  account  as  exe- 
I  a  copy  (hereof  marked  No.  1,  and  further  stale 
a  was  made  on  the  basis  of  said  final  aecouol, 

copy  of  said  distribution  marked  No.  2.    They 

tbey  paid  to  the  widow  a  large  part  of  her  dis- 
,  and  gave  their  obligations  for  the  balance,  aitd 
ren  a  receipt  to  them  for  her  said  share,  and  that 
legadee  are  awarded  lo  her  in  said  distribution. 
T  stale  that  in  November  1^6,  the  negro  was  in 
lie  widow,  Mary   Stevens,  and  was  taken  from 

the  (hen  husband  of  complainant,  and  ihatix- 
^t  hold  of  said  slave,  ihey  sold  her  on  (he  dSth 
for  $650,  and  tbey  admit  that  she  was  trans- 
Ihe  limits  of  the  Stale.    They  charge  that  Oerdy 
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is  living;  and  they  submit  whether  he  is  not  a  necessary  party. 
They  also  submit  whether  the  complainant  can  maintain  this 
suit  during  the  life  of  Man/  Sievens  the  tenant  for  life  of  the 
negro.  They  farther  submit  as  a  question  of  law,  the  matters 
relating  to  the  statute  of  limitations^  and  also  whether  the  case 
is  not  properly  triable  at  law. 

The  distribution  account  No.  2,  charges  the  executors  with  a 
balance  due  the  estate  by  their  final  account  No.  1^  of  $1960.23, 
and  then  among  other  distributions  the  sum  of  $400  was 
awarded  to  complainant, to  wit:  ^'$200  for  her  legacy  of  that 
amount,  and  $200  for  negro  Rose,  appraised  at  $200  from  and 
after  the  death  of  the  mother." 

The  parties  then  agreed  that  the  cause  be  referred  to  the 
auditor,  to  state  an  account  according  to  bis  own  views,  and 
also  according  to  the  instructions  of  the  respective  solicitors, 
and  that  he  should  take  and  return  testimony  for  the  parties 
on  ten  days'  notice.  A  replication  was  then  filed  to  the  an- 
swers, and  at  this  stage  of  the  proceedings  the  cause  was  re- 
moved to  chancery  on  the  suggestion  of  the  complainant. 
No  testimony  was  taken  on  either  side,  and  no  report  was  ever 
made  by  the  auditor. 

Ai  September  term  1848,  the  cause  was  submitted  during 
the  sittings,  on  the  part  of  the  complainant,  and  the  chancellor 
(Johnson)  expressing  the  opinion  that  the  $660  should  be  in 
vested  as  prayed  in  the  bill  for  the  use  of  Mtvry  Sievena  fot 
life,  and  after  her  death,  for  the  use  of  the  complainant,  by  a 
decree  of  the  8th  of  November  1848,  ordered,  that  the  defen* 
danis  should  bring  said  sum  into  court  for  such  purpose,  and 
the  interest  which  may  have  accrued  on  the  same.  The  com* 
plainant  then  applied  for  a  fi,  fa.  on  this  decree,  and  in  their 
petition  ask  that  interest  may  be  computed  from  the  26th  of 
November  1848,  the  day  of  the  sale  of  the  negro,  and  the 
chancellor  directed  the  writ  to  issue,  and  interest  to  be  compu- 
ted from  said  date.  The  executors  then  appealed  from  the 
decree. 

The  cause  was  argued  before  Spenge,  Maoruder,  Martin 
and  Frick,  J. 
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Wm.  W.  Hanot^  for  the  appellee,  contended,  for  an  af- 
firmance. 

Ist.  That  it  does  not  appear  from  the  record,  that  the  slave 
Rose  Was  ever  delivered  or  paid  over  to  ilfary  Stevens;  it  ia 
not  so  averred  in  the  answer  of  the  executors,  but  if  it  was,  it 
would  be  an  affimmtive  averment,  put  in  issue  by  the  replica- 
tion, and  unsupported  by  proof^-^^nd  that  consequently  there 
is  nothing  in  the  3rd  point  of  the  appellant's  solickor.- 

2nd.  That  the  decree  was  properly  passed ;  that  although  it 
is  true,  the  complainant  has  no  claim  whatever  to  the  arrears 
of  interest  on  the  $659,  the  amount  of  the  sale  of  negro  Rose, 
as  received  by  the  executors,  yet,  the  arrears  of  interest  are 
clearly  due  to  Mary  &evenSf  one  of  the  defendants;  that  said 
Mary  had  answered  the  complainant^s  bill,  and  has  prayed 
the  court  to  protect  her  rights^  That  the  matters  set  up  by 
the  executors  in  avoidancey  are  put  in  issue  by  the  replication, 
and  are  not  supported  by  proof.  That  the  executors  having, 
as  appears  by  their  answer,  on  the  216th  of  November  1896, 
sold  the  negro  woman  Rose^  for  $650,  and  received  the 
money,  are  to  be  regarded  as  trustees,  and  are  liable  to  account 
in  a  court  of  equity;  that  from  any  thing  appearing  m  the 
record  y  it  is  a  continuing  trust  ;--*that  even  though  the  execu- 
tors were  liable  in  tort,  it  is  competent  for  the  complainant  to 
waive  it,  and  hold  them  responsible  as  trustees:  and  so  like- 
wise may  Metry  Stevens. 

3rd.  That  the  averments  of  the  biQ  are  sufficient^ that 
there  was  no  necessity  for  proof,  inasmuch  as  the  answers  ad- 
mit all  the  material  allegations,  and  that  if  from  the  bill  and 
answei;,  the  equity  clearly  appears,  no  objection  can  be  taken 
in  the  Court  of  Appeals  to  the  sufficiency  of  the  averments  in 
the  bill,  since  the  act  of  183S,  chap.  302,  sec.  5,-^there  not 
having  been  any  exceptions  filed  to  the  sufficiency  of  the  aver- 
ments of  the  bill. 

4th.  That  the  complainant,  although  she  has  no  present 
right  to  the  slave  Rose,  ox  io  her  value,  (her  mother,  ilfary 
Stevens,  being  yet  alive,)  still  nevertheless,  is  entitled  to  have 
the  fund  secured  to  her. 
52        V.9 
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It  is  true,  that  a  court  of  chancery  sometimes  exercise  juris- 
diction, in  order  to  prevent  a  multiplicity  of  suits.  But  that 
does  not  give  one  person  a  right  to  sue  for  what  is  supposed  to 
be  due  to  another.  It  might  have  authorized  the  complainant 
to  sue  for  other  claims  which  she  has  and  which  we  do  not 
learn  from  the  record  have  been  satisfied.     If  her  mother  was 

♦ 

dead,  and  the  executors  were  the  persons  to  deliver  the  negro 
to  her,  she  could  not  claim  her  in  chancery  without  at  the 
same  time  demanding  the  $200,  or  admitting  that  it  was  paid. 

But  how  are  we  to  ascertain  from  this  record,  tjiat  the  com- 
plainant is  entitled  to  any  part  of  the  I^^cy?  It  must  first  be 
shown,  either  by  proof,  or  the  admission  of  the  executors,  that 
there  are  assets  sufilcient,  after  payment  of  debts,  funeral 
chajfiQS,  &c.  This  is  ne  where  chaiged,  admitted  or  proved, 
and  in  chancery,  (though  at  law  it  is  otherwise,)  it  need  not 
be  denied. 

Statements  to  be  found  in  the  record,  might  have  thrown 
some  light  upon  the  subject,  but  these  are  not  evidence,  or, 
indeed,  introduced  into  the  case  as  testimony. 

We  cannot  then  affirm  the  decree.  We  were  anxious  to  re- 
mand the  case  to  ehancery  to  amend  the  proceedings,  if  we 
could  have  found  any  tiling  in  the  record  to  justify  that  course. 

Even  if  the  money  is  to  be  paid  when  the  legacy  for  life  is 
determined,  there  must  be  deducted  from  it  the  executor's  com- 
missions, and  what  it  is  supposed  she  has  already  received  as  an 
equivalent  for  her  interest  in  the  negro. 

But  what  right  can  the  appellee  have  to  ask  the  chancellor 
to  pass  any  such  order  as  he  is  asked  to  make  in  regard  to  this 
negro?  While  her  mother  is  alive,  she  is  the  person  to  claim  the 
negro.  Formerly,  indeed,  some  power  like  that  now  claimed 
was  supposed  to  be  possessed  by  the  court  of  chancery,  but 
it  has  long  since  been  settled  to  be  otherwise.  See  BtA  John^s 
Chy.  Rep&riSf  349.  A  legatee  might,  indeed,  claim  an  inven- 
tory, if  one  was  needed,  but  cannot  call  for  security.  1  Brown^s 
Cky.  Rep,y279. 

The  bill  and  proceedings  in  the  case  before  us,  do  not  au- 
thorize the  chancellor  to  give  relief,  and  we  cannot  conjecture, 
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that  by  any  amendment  of  it,  (he  complainant  could  make  a 
case  which  would  entitle  her  to  the  relief  which  she  seeks. 

JUGDMENT  REYERSKD,  ANJ> 

BILL  DISMISSED  WITn  COSTS. 


John  Perrin  vs.  Thomas  Eeithley  and  others. — De- 
cember 1850. 

A  decTM  waa  paaied  in  September  1828,  for  the  lale  of  a  deeeaaed's  re«l 
estate  to  pay  his  debta,  and  appointing  a  traatee  to  make  the  aale,  who 
filed  hia  bond,  which  waa  approved,  bat  made  no  report  of  ailea,  and  noth. 
lag  farther  waa  ever  done  bjr  him  in  chancery.  In  October,  1847,  tfaieo 
of  the  children  of  the  deceaaed,  filed  their  petition  in  the  caae,  charging 
that  the  troatee  had  sold  the  property  and  receired  the  money,  bat  had 
never  paid  over  the  balance  to  which  they  and  others  wore  entitled,  and 
praying  the  appointment  of  a  new  trastee  to  collect  and  diatribnto  the 
prooeeda  of  aale.  The  former  traatee  being  dead,  a  new  trnatee  was  ap- 
pointed, who  gave  bond  and  waa  proceeding  to  icaell  the  real  estate  of  the 
deoeased,  when  the  purchaaera  under  the  original  traatee  filed  their  petition 
averring  that  they  became  purchaaera  of  the  land  from  aaid  tmsteea  at  pain 
Ho  aale,  on  the  3nd  of  May,  1899,  for  a  full  and  Ikir  conaideration,  which 
they  had  paid  to  the  tmateea,  and  had  ever  ainoe  been  in  poaaeaoion  of  tho 
aaid  property,  and  had  made  improvementa  thereon.  Upon  proof  eatab- 
Uahing  the  aUegationa  of  thia  petition,  it  waa  Hb].d,  that  under  thene  eir> 
^umatanoea,  the  aale  by  the  original  truatee  ooghtto  be  affirmed. 

Appeal  from  the  Court  of  Chancery. 

This  case  originated  in  a  creditor's  bill  filed  in  the  court  of 
chancery^  on  the  9th  of  December,  1826,  by  Samuel  Hani- 
eon,  a  judgment  creditor  of  John  Merchant ,  deceased  ^  against 
A.  B.  Hdrrieony  the  administrator,  and  John  Perrin  and 
others,  the  heirs  at  law  of  said  John  Merchant,  for  a  sale  <rf 
his  real  estate  to  pay  his  debts. 

A  decree  was  accordingly  passed  at  September  term,  1828, 
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and  A.  B.  Harrison  was  appointed  trustee  io  make  the  sale, 
who,  00  the  19lh  of  November  following,  filed  a  bond,  which 
was  duly  approved.  The  evidence  taken  in  the  case  previous 
to  this  decree,  established  the  fact  of  the  insufficiency  of  the 
personal  estate  of  the  deceased.  The  only  claim  proved 
against  his  real  estate,  was  that  of  the  complainant,  Samuel 
Harrison  J  founded  on  a  judgment  for  $261. 

No  further  proceedings  were  taken  in  the  case  until  the  22nd 
of  October,  1847,  when  Elizay  Susan  and  Joseph  Merchant^ 
three  of  the  children  of  the  deceased,  filed  their  petition,  in 
which,  after  setting  out  the  previous  proceedings,  they  stated 
that  the  trustee,  A.  B.  Harrison y  made  sale  of  said  real 
estate  about  the  year  1828,  for  about  $5000,  although  his  sales 
were  never  reported  to  the  court;  that  although  he  had  receiv- 
ed all  the  purchase  money,  he  had  never  paid  over  the  balance 
to  the  persons  entitled,  of  whom  the  petitioners  were  three. 
They  further  alleged  the  death  of  the  trustee  subsequent  to 
said  sales,  and  receipt  of  the  purchase  money,  and  piayed  for 
the  appointment  of  a  new  trustee  to  collect  and  distribute  the 
proceeds  of  8al«. 

Upon  this  petition,  an  order  was  passed  on  the  22od  of 
October,  1847,  appointing  John  Olenn  trustee  in  place  of  said 
Harrison f  and  this  order  further  states,  that  <'it  being  repre- 
sented to  the  court  that  the  former  trustee  had  made  sale  of 
the  trust  property,  and  it  appearing  by  the  proceedings  in  the 
cause  that  said  former  trustee  had  made  no  return  of  his  pro- 
ceedings to  this  court,  it  is  further  adjudged,''  &c.,  that  the 
trustee  hereby  appointed, '^proceed  to  collect  the  money  for 
which  the  trust  property  was  sold  by  the  former  trustee,  pro- 
vided upon  investigation  such  should  turn  out  to  be  the  case," 
and  to  bring  the  said  fund  into  court,  and  <^  shall  have  power 
and  authority  to  adopt  such  other  means  as  may  be  necessary 
aad  proper  to  bring  the  trust  so  reposed  in  him  to  a  close." 
CHenn  declining  to  act,  John  Perrin^  the  appellant,  was  ap- 
pointed in  his  place,  accepted  the  trust,  and  filed  his  bond  on 
the  26tb  of  May,  1848. 
On  the  24th  of  June,  1848,  Thomas  Keithley^  William 
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Skinner,  Edward  Sears,  John  R.  Cavlky  Samuel  Blades, 
and  Elizabeth,  his  wife^  filed  their  petition,  stating  the  ap- 
pointment of  A.  B.  Harrison  as  trustee,  and  that  on  the  2nd 
of  May;  1829,  he  proceeded  to  sell  the  real  estate  of  John 
Merchant,  and  sold  one  lot  in  the  town  of  Si,  Mic/iaels,  in 
Talbot  county,  to  Thomas  Cfraham,  from  whom  it  was  after- 
wards bought  by  the  trustee,  and  sold  to  said  KeitUey;  another 
lot  in  said  town  to  the  complainant,  Samuel  Harrison,  whose 
executors  afterwards  sold  the  same  to  John  B.  Jefferson,  who 
has  since  sold  one-half  to  William  Skinner,  and  the  other 
half  to  Edward  Sears;  another  lot  of  land  in  Talbot  county, 
called  Fbirplay,  to  the  complainant,  Harrison,  who  has  since 
sold  it  to  William  HamUeton,  who  sold  to  John  R.  Caulk; 
and  also  a  bouse  and  lot  in  said  town  to  Levi  Blades,  which 
has  since  come  into  the  possession  of  Samuel  and  Elizabeth 
Blades,  and  to  which  the  heirs  at  law  of  Edward  Blades,  one 
of  the  children  of  Letfi  Blades,  were  entitled.  That  the 
whole  amount  of  sales  was  only  $265,  the  first  lot  having  sold 
for  $16.50,  the  second  for  $67,  the  third  for  $131.60,  and  the 
fourth  for  $30.  The  petitioners  alleged  the  full  payment  of 
all  the  purchase  money  to  the  trustee,  and  that  the  property 
sold  for  its  full  value  at  the  time  of  the  sale,  and  that  the  pur- 
chasers and  those  claiming  under  them,  had  so  improved  it  as 
to  increase  its  value  to  ten  times  what  it  was  when  sold.  They 
further  alleged,  that  the  new  trustee  bad  advertised  the  property 
again  for  sale,  to  their  great  damage,  as  they  had  not  yet  ob- 
tained a  cemplete  tide  from  the  court,  and  prayed  that  he 
might  be  restrained  from  so  doing,  that  they  might  be  permit- 
ted to  take  testimony  to  establish  their  title,  and  that  on  this 
being  done,  the  trustee  might  be  required  to  execute  to  them 
sufficient  deeds  for  the  property  purchased  by  them. 

The  chancellor  then,  on  the  14th  of  June  1848,  passed  an  order 
upon  the  petition,  requiring  the  trustee  to  desist  from  selling, 
with  leave  to  the  parties  to  take  testimony  on  the  usual  notice. 
The  trustee  in  bis  answer  to  this  petition,  states  that  he  had 
married  the  eldest  daughter  of  John  Merchant,  He  denies 
knowledge  of  the  lease  pieteuded  to  have  been  made  by  the 
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former  trustee.  If  such  were  made^  he  avers  his  belief  that 
they  were  made  at  gross  undervalues,  and  by  collusion  between 
the  trustees  and  Samuel  Harrison.  He  denies  that  any  report 
was  ever  made  of  such  pretended  sales,  and  does  not  believe 
that  the  pretended  purchase  money  was  ever  made.  Testi- 
mony was  then  taken  and  returned. 

The  following  facts  were,  ki  the  opinion  of  the  chancellor, 
conclusively  established  on  the  part  of  the  petitioners.  Firsi. 
That  a  sale  was  made  by  the  trustee  on  the  2nd  of  May,  1829, 
to  the  parties  mentioned  in  the  petition,  and  that  the  prices 
given  by  the  purchasers  for  the  several  parcels  of  property, 
were  at  the  time,  fair  and  reasonable.  Second.  That  the  sale 
wasa  public  one,  inUhe  presence  of  a  considerable  number  of 
persons,  and  that  there  was  competition  among  the  bidders. 
Third.  That  the  purchase  money  has  been  paid  to,  or  settled, 
with  the  trustee,  and  that  the  purchasers  and  those  claiming 
under  them,  have  been  for  a  long  time  in  the  possession  of  the 
property,  and  have  made  improvements  thereon  to  some  extent. 

The  objections  to  the  ratification  of  the  sale,  were:  1st. 
That  the  sale  was  not  made  at  the  time  and  place  mentioned 
in  the  printed  advertisement  filed  among  the  proceedings. 
The  time  as  advertised,  was  the  21st  of  April,  1829,  and  the 
place  at  the  court  house  door  in  Easton,  whereas  the  sales 
actually  made,  were  made  on  the  2nd  of  May  following,  and 
the  place,  St.  Michaels.  2nd,  That  the  trustee  did  not 
make  a  report  of  his  sales  as  directed  by  the  decree.  3rd.  The 
statute  of  frauds  was  urged  not  by  way  of  plea  or  exception 
to  the  sale,  made  in  writing,  but  ore  tentds,  and  by  way  of 
argument. 

The  chancellor,  (Johnson,)  on  the  19th  of  February,  1849, 
passed  an  order  finally  ratifying  the  sales  made  by  the  original 
trustee,  and  requiring  the  present  trustee  to  desist  from  re-sell- 
ing the  property.  The  chancellor's  opinion  accompanying 
this  order,  is  reported  in  1^/  Md.  Ch.  Decisions,  331.  From 
this  order,  John  Perrin  appealed. 

The  cause  was  argued  before  Spenck,  Magruder  and 
Frick,  J. 
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J.  Shaff  Stockett  and  Alexander,  for  the  appellants, 
contended  for  a  reversal  of  the  chancellor's  order  for  the  fol- 
lowing reasons: 

1st.  That  upon  the  whole  testimony  legally  admissible,  it 
is  not  shown  that  the  former  trustee  did  sell  the  property,  as 
alleged. 

2nd.  That  the  proceedings  of  the  trustee,  in  relation  to  said 
pretended  sales,  were  fraudulent  and  collusive. 

3rd.  That  the  petilioneisare  not  entitled  to  the  protection  of 
purchasers  for  fair  consideration  and  without  notice. 

4th.  It  is  insisted  on  the  contrary,  that  they  knew,  or  bad 
sufficient  notice  of  the  defects  in  their  tide. 

5ih.  That  no  presumption  can  fairly  be  made  in  their  favor. 

Daniel  M.  Thomas  and  McLean,  for  the  appellees,  in- 
sisted for  an  affirmance  on  the  following  points: 

1st.  The  order  of  22nd  October  1847,  does  not  authorise 
the  new  trustee  to  sell,  but  only  to  collect  and  distribute  tbe 
funds  received  by  A,  B.  Harrison;  and  the  petitioners  admit- 
ted that  a  sale  had  been  made,  and  the  purchase  money  paid. 

2nd.  If  the  sales  be  fair,  whether  the  purchase  money  was 
paid  or  not,  the  heirs  of  Merchant  have  no  interest  to  entitle 
them  to  proceed  against  the  property,  because  the  debt  of  the 
complainant  absorbed  the  whole. 

3rd.  The  purchasers  from  complainant  are  certainly  to  be 
protected,  because  the  debt  due  to  him  was  not  satisfied  by  his 
purchases,  and  he  must  be  considered  as  having  paid  to  the 
extent  thereof. 

4th.  The  payment  of  the  residue  is  to  be  presumed,  as  the 
complainant  has  taken  no  steps  to  obtain  it  since  the  trustee's 
death. 

5th.  If  the  sales  were  fair,  and  the  circumstances  show  a 
payment,  or  a  presumption  of  payment,  the  court  will  not 
disturb  the  purchasers  or  their  grantees,  who  have  held  the  pro- 
perty so  long,  and  made  improvements  thereon.  Particularly 
at  the  instance  of  parties  who  have  no  interest  in  the  questioi^ 
of  payment. 


OF  MARYLAND.  41 7 


Perrin  m.  Keithlfry,  et  «{.— 1850. 


6(b.  The  trustee  wad  the  agent  of  the  court,  and  bis  acts 
may  be  latified  by  it  however  irregular  his  proceedings  were, 
prorided  no  harm  appears  to  have  been  done  to  any  one;  and 
particularly,  as  it  appears  that  notice  was  once  given  in  con- 
formity to  the  decree. 

7th.  The  proper  remedy  of  the  heirs,  if  they  have  been  in- 
jured, was  against  the  trustee,  in  the  first  place,  and  having 
been  deprived  of  that  by  their  own  laches,  they  cannot  now 
proceed  against  the  terre-tenants. 

8th.  The  statute  of  frauds  would  not  apply  to  this  case, 
evea  though  it  had  been  properly  pleaded,  which  it  has  not. 

Magrudeh,  J.,  delivered  the  opinion  of  this  court. 

At  September  term,  1828,  a  decree  was  passed  by  the  chan- 
cellor, to  sell  the  real  estate  of  John  Merchant^  deceased,  in 
order  to  pay  his  debts;  the  personal  estate  proving  insufficient. 
A,  B.  Harrison  was  appointed  the  trustee  to  make  the  sale, 
and  on  the  29th  of  November  in  that  year,  filed  his  bond,  which 
it  appears  was  approved  by  the  chancellor.  Nothing  further 
was  ever  done  by  the  trustee  in  the  court  of  chancery. 

On  the  22nd  October,  1847,  three  of  the  children  of  the  de- 
ceased filed  their  petition  in  the  chancery  court,  in  which  it  is 
chaiged,  that  the  trustee  made  sale  of  the  real  estate  of  the  de- 
ceased,  about  the  year  1828,  for  about  $5,000,  but  the 
sale  never  was  reported  by  him  to  the  court;  that  he  had  re- 
ceived  the  purchase  money,  but  had  never  paid  over  the  bal- 
ance, to  which  the  petitioners  and  others  were  entitled.  The 
petitioners  ask  the  appointment  of  a  new  tj-ustee,  (the  former 
trustee  being  dead,)  to  collect  and  distribute  the  proceeds  of 
sale.  John  Perrin  vi^as  appointed  the  trustee,  gave  bond,  and 
in  1848,  advertised  the  real  estate  for  sale.  In  consequence 
of  this  advertisement,  Keithiey  and  others,  claiming  the  land 
by  purchase,  filed  their  petition  asking,  for  the  reasons  therein 
stated,  that  the  new  trustee  should  be  restrained  from  making 
the  sale,  ^hese  last  petitioners  allege  the  sale  to  have  been 
made  in  May.  1829;  njention  to  whom  the  land  was  sold,  first 
by  the  trustee,  and  afterwards  by  persons  who  claimed  under 
53        V.9 
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the  trustee.  In  (bis  petition  we  are  told  at  what  price  each 
parcel  was  sold;  that  tUe  property  sold  for  its  fall  value  at  the 
time  of  the  sale,  though  it  has  beea  nnce  improved  and  made 
of  much  more  value.  The  purchase  money,  it  is  alleged,  is 
paid. 

The  further  object  of  this  last  petition,  is  to  establish  their 
title  by  testimony  aod  to  obtain  a  deed. 

Upon  this  petition  being  filed,  the  chancellor  passed  an  order 
to  require  the  trustee  to  desist,,  from  selling,  and  authorisiag 
testimony  to  be  taken.  Much  testimony  was  taken,  and  oa 
the  29tb  of  February,  1849,  the  chancellor  ratified  the  sales,  and 
ftom  this  order  of  ratification  the  appeal  is  taken,  and  is  now 
before  us. 

It  must  be  adtnitted,  thai  for  the  conduct  of  the  original  trus- 
tee no  apology  is  to  be  made.  At  the  same  time  it  must  be  said, 
that  none  of  the  other  parties  connected  with  the  case  are  fault- 
less. The  purchasers  ought  to  have  taken  care  that  the  sales 
were  reported  and  ratified.  This  was  equally  the  duty  of  the 
beirs,  unless,  as  the  record  authorises  us  to  believe^  they  were 
satisfied  that  there  would  remain,  after  satisfying  the  claims  of 
creditors,  nothing  to  be  distributed  among  them.  If  the  pur- 
chasers themselves  were  in  court  asking  to  be  released  from 
their  purchases,  there  might  be  found  reasons  for  granting  such 
relief.  But  neither  creditors  nor  purchasers  complain.  It  is  in 
proof  too,  that  abhough  there  was  at  least  one  other  creditor, 
yet  no  creditor  has  ever  appeared  in  this  court,  except  the  one 
who  filed  the  bill  of  complaint,  who  was  a  judgment  creditor, 
and  whose'  claim  exeeded  the  amount  of  the  purchase  money, 
according  to  the  testimony  before  us. 

It  is  with  reluctance  that  we  give  a  judgment  which  may 
seem  to  sanction  such  conduct  in  a  trustee  of  the  court  of  chan- 
cery, and  yet  it  would  seem,  that  under  all  the  circumstances 
of  this  case,  and  when  the  whole  of  the  purchase  money  it 
may  be  presumed,  has  been  collected  and  paid  over  to  the 
judgment  creditor,  that  the  sale,  upon  this  proof,  ought  to  be 
ratified,  since  the  purchasers  requiw^it. 
Several  of  the  heirs,  some  time  ago,  filed  a  petition,  com- 
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plaiDing  of  the  conduct  of  the  trustee,  but  it  is  charged  by 
them,  that  he  had  made  the  sale,  and  received  the  purchase 
money.  Only  the  husband  of  one  of  them  appeals  from  the 
order  of  the  chancellor  ratifying  the  sale.  He,  too,  is  the  per- 
son who,  upon  the  petition  of  the  heirs  before  spoken  of,  was 
appointed  a  trustee  of  the -court  to  complete  the  trust.  He  was 
aware,  that  the  object  of  the  petition  was  to  get  a  trustee  to  col- 
lect the  purchase  money  and  distribute  it.  Although  autho- 
thorized  by  the  decree  to  proceed  to  sell  the  premises  if  a  sale 
had  not  taken  qplace,  yet  it  was  his  duty  to  proceed  to  collect 
the  money  for  >which  the  property  was  sold,  provided,  upon  in- 
vestigation, such  should  turn  out  to  be  the  case,  yet  his  first  act 
is,  to  advertize  that  the  property  is  to  be  sold,  and  when  en- 
joined 4)y  an  order  of  the  chancery  court,  not  to  sell,  he  ap- 
pears in  that  court,  and  admits  that  he  does  not  know  whether 
all  or  any  of  the  sales  were  or  were  not  made  by  the  trustee. 

As  those  'Who  purchased  the  property  or  derive  title  from  the 
purchasers,  wish  the  sales  to  be  ratified;  as  we  have  no  proof 
that  the  property  did  not  sell  for  as  much  as  it  was  then  worth, 
and  as  purchasers  and  those -claiming  under  them,  it  is  to  be 
presumed  have  now  been  in  possession  of  the  premises  twenty 
years,  claiming  the  same  under  a  decree  of  the  court  of  chan- 
cery, and  a  sale  made  by  its  trustee,  it  is  not  thought  right  to 
reverse  the  chancellor's  order  of  ratification. 

Objections  to  a  sale,  if  made  by  one  party,  are  often  en- 
titled to  no  consideration,  yet  when  they  come  from  another, 
might  require  a  sale  to  be  set  aside.  Some  of  the  objections 
niged  in  this  case,  are  such  as  the  heirs  of  the  person  whose 
real  estate  is  sold,  have  no  right  to  insist  upon.  The  chancel- 
lor's order  appealed  from  is  afiirmed  with  costs. 

ORDER   AFFIRMED. 
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Mary  Ann  Beard,  Exc'x  op  Wm.  Beard  vs.  Edward 
Hubble  and  others. — December  \850. 

A  party  who  leeks  reliof  in  equity  upon  the  ground  of  mistake,  must  pro. 
duce  proof  clear  and  OTerwhelming  of  the  existence  of  such  mistake. 

In  all  cases  of  mistake  it  is  required  that  the  party  injured  by  the  mistike, 
should  take  steps  promptly  to  get  relief,  and  if  he  is  guilty  of  laekts,  he  can- 
not complain  if  by  reason  thereof,  he  is  a  sufferer. 
'  The  complainant  gave  his  note  on  the  16th  of  March  1840,  f  o  the  testator  of 
one  of  the  defendants,  and  on  the  10th  of  August  of  the  same  year  con- 
fsMed  judgmept  thereon,  which  in  1845  was  entered  satisfied,  and  on  the 
same  day  a  new  judgment  was  confessed  for  the  amount  of  the  old  one, 
with' interest  then  duo  thereon. "  In  1846  this  judgment  was  assignod  sod 
entered  for  the  use  of  the  assignee.  In  1847  the  complainant,  the  judgment 
debtor,  made  a  considerable  payment  to  the  administrator  of  the  araignee, 
who  ^fiarwnfdB  assigned  it  to  the  defendant.  The  complainant  then  filed 
his  bill  In  equity,  asking  relief  on  the  ground  that  Ihe  note  and  original 
judgment  Were  founded  in  mistake.  The  proof  of  mistake  was  not  cleu 
and  satisfactory,  and  it  was  Helu  :  that  the  complainant  was  not  entitled 
to  relieT,  and  that  the  assignees  of  the  judgment  ha^e  a  superior  equity  to 
any  thtct  the  complainant  has  been  able  to  show. 

Appeal  from  the  equity  side  of  Washington  county  court. 

The  bill  in  this  case  was  originally  filed  by  the  testator  of 
the  appellant  ag^ost  the  appellees.  The  allegations  of  the 
bill  and  answers,  an^  all  the  facts  of  the  case,  are  very  fuljy 
stated  in  the  following  opinion  of  the  court  below,  delivered 
by  his  honor,  judge  Marshall. 

^'The  object  of  the  bill  filed  in  this  cause,  is  to  obtaio  4 
perpetual  injunction  upon  a  judgment  against  the  comfdaiD- 
Ut,  in  favor  of  a  certain  Jacob  Brewer  of  Jl,  now  deceased, 
for  $2179.19,  with  interest  from  the  25tb  of  August,  1845. 
The  judgment  was  signed  in  Washington  county  court,  on 
the  8lh  of  September  1845.  The  bill  charges  that  the  note 
tipon  which  the  judgment  wais  rendered,  and  the  judgment  \\r 
self  was  founded  in  mistake.  That  at  the  time  the  note  was 
given,  and  at  the  time  the  judgment  was  rendered,  the  com- 
plainant in  fact  owed  the  said  Jacob  Brewer  nothing.  The 
answer  of  each  and  all  the  defendants,  deny  all  knowledge  of 
any  mistake  in  the  said  note  or  j  udgment  and  John  A.  K.  Brew- 
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eTy  the  adminisfrator  of  Jacob  Breiver  of  J.>  expresses  his  belief 
that  there  was  no  mistake  in  the  said  note  or  judgment.  The 
complainant,  upon  the  answers  of  the  defendants,  is  left  to  make 
out  his  case  by  such  proof  as  he  can  produce  for  the  considera- 
tion of  (he  court. 

In  the  argument  of  this  cause  no  question  was  raised  as  to 
the  jurisdiction  of  this  court,  founded  in  mistake,  when  the  mis- 
take is  charged  in  the  bill,  and  if  raised  would  not  at  this  day 
deserve  a  moment's  consideration.  Neither  was  it  denied  that 
in  equity,  upon  a  charge  of  mistake  in  a  written  contract,  deed, 
bond,  note,  judgment,  &c.,  that  parol  evidence  was  admissi- 
ble to  reform  or  correct  the  mistake.  But  while  these  plain 
propositions  were  fully  admitted,  it  was  urged  with  great  pro- 
priety, that  all  cases  in  which  a  court  of  equity  admits 
parol  evidence  to  vary  and  reform  written  contracts  or  instru- 
ments, upon  a  charge  of  fraud,  accident  or  mistake,  are  ex- 
ceptions to  the  general  rule  which  excludes  parol  evidence 
for  such  a  purpose,  and  that  therefore,  when  reUef  is  sought 
upon  the  strength  of  parol  proof  ,  the  mistake  charged  in  the 
bill  must  be  a  plain  mistake  dearly  made  outj  entirely  to  the 
satisfaction  of  the  court. 

The  question  for  consideration  at  this  stage  of  the  inquiry 
is,  what  amount  of  proof  will  authorise  acourt  of  equity  to  ad« 
minister  relief,  where  the  complainant  in  his  bill  seeks  to  cor- 
rect or  reform  a  written  contract,  note  or  judgment,  &c.,  upon 
the  strength  of  parol  proof?  In  Henkle  vs.  The  Royal  Ex- 
change Assurance  Ckmipatiy^  I  Vez.y  317,  Lord  Hardtoicke 
said:  '^The  court  of  chancery  had  jurisdiction  to  relieve  iu 
respect  to  ^plain  mistake;*^  and  again  he  said:  '^It  must  be  pro- 
per proof  and  the  strongest  possible  proof. ' '  Lord  Thurlow  in 
Imham  vs.  Childy  1st  Bro.  Ch.  Rep.y  94,  said,  that  '<a  mis- 
take creating  an  equity  dehors  the  deed,  should  be  proved  as 
much  to  the  satisfaction  of  the  court  as  if  it  were  admitted.^ ^ 
Lord  Eldon  in  the  case  of  The  Marquis  of  Townsend  vs. 
Stctngroomy  6  Vez.  328,  stated,  ^^  that  those  who  undertook  to 
rectify  an  agreement  by  showing  a  mistake  by  parol  proof  un- 
dertook a  task  of  great  difficulty. "    Here  then  we  have  the  con- 
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current  judgment  of  three  of  England^s  ablest  and  roost  dis- 
tinguished chancellors,  to  the  effect  that  where  a  written  con* 
tract  of  any  character  is  sought  to  be  corrected ,  or  reformed,  by 
the  force  of  parol  evidence,  the  proof  must  be  of  the  strongest 
and  most  demonstrative  character.  In  one  of  the  cases  Lord 
TAt/r/otc  said,  ^' that  there  is  no  instance  of  such  testimony 
prevailing,  in  which  the  party  against  whom  the  mistake  is 
sought  to  be  corrected  denies  the  existence  of  it."  This  pro- 
position chancellor  Kent^  in  the  case  of  Gillespie  vs.  Mooftj  8 
Johns.  Ch.  Rep.y  686,  controverts.  He  maintains  in  that  case, 
<^that  the  answer  denying  the  mistake  charged  in  the  bill  is  to 
be  received  as  evidence,  and  to  have  the  same  weight  as  in  all 
other  cases,  but  subject  to  be  overcome  by  the  strength  of  parol 
evidence,  under  the  established  rules  of  evidence  in  chancery." 
This  view  of  the  chancellor  appears  to  be  sensible  and  it  is 
apprehended  to  be  the  sound  rule  in  chancery.  But  admit  this 
to  be  the  case,  still  the  chancellor,  although  he  granted  relief 
in  that  case  against  the  answer  of  the  defendant,  did  not  pre- 
tend to  deny  the  propriety  of  the  rule  requiring  great  strictness 
of  proof;  so  far  from  it,  he  manifestly  adopts  the  justice  and  pro- 
priety of  the  rule.  The  relief  was  granted  in  that  case,  as  he 
states  in  his  own  language,  upon  proof  *^elear  and  overwhelm- 
ing. ' '  That  this  was  his  view  in  that  case  is  clear  from  the  lan- 
guage he  employs  in  the  case  of  Lyman  vs.  The  United 
States  Insurance  Company j  2  Johns,  Ch.  Rep.y  630,  deckied 
shortly  aAer.  In  this  case  the  chancellor  says,  "the  difficulty 
in  this  case  arises  from  want  of  requisite  evidence,"  &c.  "The 
cases  which  treat  of  this  head  of  equity  jurisdiction,  require  the 
mistake  to  be  made  out  in  the  most  dear  and  decided  mannsr, 
and  to  the  entire  satisfaction  of  the  court."  The  authorities 
were  reviewed  in  the  decision  of  the  case  of  GHBespie  vs. 
Moony  and  a  reference  was  made  to  the  successive  opinions  of 
Lords  Bardwickey  Thurlow  and  Eldony  in  favor  of  the  most 
^^demonstrative  proof. ^^ 

This  view,  as  to  the  amount  of  evidence  required  in  such 
cases,  appears  to  have  been  adopted  by  the  Maryland  courts. 
In  the  case  of  Watkins  and  Stockett.  6H,  ^  Jy  436,  chan- 
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cellor  Jolmson  ezpreases  himself  in  the  following  manner: 
''When  men  of  sufficient  undeirstaricling  c^ome  to  a  settlement 
of  their  various  transaction^,  and  enter  into  solemn  instruments 
of  writing,  purporting  to  settle  the  amount  due  from  one  to  the 
other y  such  adjustment  should  not  be  shaken,  except  upon  the 
most  irrefragaite  proofs ^  and  at  another  part  of  his  opinion, 
''  by  evidence  dear  and  incontrovertible,^*  in  the  same  case, 
Judge  Archer  adopts  the  language  of  Lord  Thurl&w,  that  the 
proof  of  the, mistake  should  be  established,  ''as  much  to 
the  eatitfaction  of  the  court,  as  if  it  were  admitted, -and  that 
the  difficulty  of  doing  this  is  so  great,  that  there  is  no  instance 
of  its  prevailing  agsanst  a  party  insisting  there  is  no  mistake." 
Upon  the  strength  of  authority,  the  rule  must  be  received  as 
well  established,  that  where  a  party  files  his  bill  in  chancery, 
charging  a  mistake  in  a  written  contract,  note,  judgment,  &c., 
and  seeks  relief  from  such  alleged  mistake  by  the  force  of  pa- 
rol evidence,  he  mi!ist  make  out  a  plain  mistakety  and  sustain 
it  to  the  entire  satisfaction  of  the  court,  by  the  most  demonetra- 
live  evidence. 

The  difficulty  in  this  case  is  not  to  be  found  in  any  doubtful 
rule  of  law,  but  the  difficulty,  (if  in  truth  it  can  be  said  there 
is  any,)  lies  in  the  strength  and  character  of  the'prbof  by  which 
the  mistake  cbaiged  in  the  bill  is  sought  ta be  established.  The 
question,  then,  for  the  consideration  of  this  court  is,  does  the 
proof  establish  a  plain  mistctke  by  evidence^  clear  and  demon- 
strative, to  the  entire  satisfaction  of  the  court?  The  solution 
of  this  question  must  depend  upon  the  facts  and  circumstances 
disclosed  by  the  proof  in  the  case. 

What  are  these  faets  and  ciroumstances  as  they  are  found  in 
the  record?  They  willnoW  be  ea^amined.  On  the  16th  day 
of  Marehy  1840/  the  complainant  gave  his  promissory:  note  to 
Jacob  Brewer  of  7.,  for  $1744  89;  On  the  lOtti  of  April, 
1840,  he  paid  on  the  said  note,  $100.  On  the  17lh  of  August, 
1840,  the  complainant  confessed  judgment  on  the  said  note  in 
Washington  county  court,  in  favor  of  Brewer.  On  the  8th 
of  September,  1846,  this  judgment  was,  by  the  agreement  of 
the  parties,  entered- satisfied,  and  a^new  judgment  for  the  same 
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debt;  embracing  the  accumulated  interest,  was  confessed  on  the 
same  day,  in  favor  of  the  said  Breteer,  for  $2179.19,  bearing 
interest  from  the  25th  of  August,  1845.  with  a  stay  of  two 
years,  and  all  errors  released.  Jacob  Brewer ^  in  bis  lifetime, 
on  the  30(h  of  July,  1846^  assigned  the  last  named  judgment 
to  Jacob  Snyder y  and  guaranteed  its  payment,  and  it  was  en- 
tered for  his  use.  Snyder  afterwards  died,  and  on  the  8th  of 
May,  1847,  and  sometime  after  the  death  of  Jacob  Brewer , 
the  complainant  paid  to  John  M.  Snyder^  the  administrator  of 
Jacob  SnydeTy  $550,  in  part  of  the  said  judgment.  On  the 
30th  of  April,  1847, /o/m  M.  Snyder ^  the  administrator  of 
JohrCy  assigned  the  said  judgment  to  the  amount  of  $1850,  to 
Edward  HubUe,  Jdcob  Brewer  of  J.  yA\6A  in  \h^  autumn  of 
1846.  That  sonfietime  previous  to  the  death  of  Jacob  Brewer 
of  /.,  the  complainant  admitted  his  indebtedness  to  him,  in  the 
year  1842,  irf  the  amount  of  the  judgment^  or  nearly  so,  in  the 
presence  of  Thomas  Draper ^  a  witness  examined  in  this  cause. 
After  all  iliese  repeated  recognitions  of  the  debt  due  by  him 
to  the  said  Jacob  Brewer y  which  forms  the  consideration  of  the 
note  of 'the  16th  of  March,  1840,  and  of  the  judgment  of  the 
8lh  of  September,  1845,  and  after  the  death  of  Jacob  Brewer 
of  /.,  the  complainant  files  his  bill  in  this  court,  on  the  7th  of 
September,  1847,  charging,  thai  the  note  of  the  16ih  of  March, 
1840,  and  the  judgment  of  the  8th  of  September,  1845,  were 
erroneous,  and  originated  in  rnistake,  and  invokes  the  equitable 
power  of  tlfe  court  16  eiijoin  the  execution  of  the  said  judg- 
ment, upoh  the  grdund,  that  nothing  in  fact  was  due  to  the 
said  Jacob  Brewer  of  /.,  at  the  time  the  note  was  given,  or  at 
the  time  of  the  rendition  of  the  said  judgment.  But  how  is 
this  mistake  made  to  appear?  It  is  alleged  in  the  bill,  that  the 
complainant  purchased  that  part  of  the  real  estate  of  John 
Brewer\  deceased,  which  he  devised  to  his  son  Adam  Brewer] 
and  hf  this  means,  fell  in  debt  to  Jacob  Bfeiver  of  /.,  the  re- 
presentative of  the  estate,  to  the  amount  of  $10,526.60.  That 
independent  of  this  debt,  the  complainant  owed  nothing  to  Ja- 
cob Brewer  of  /.,  with  the  exception  of  a  small  account  whicli 
still  remains  due  and  unpaid.     The  bill  then  charges,  that  said 
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JiMcob  Brewer f  aa  the  legal  representative  of  the  estates  of  John 
Brewer^  Jr.j  Adam  Brewer  and  Matilda  Brewer ^  upon  the 
distribution  thereof  in  the  orphans  court  of  Waekingt&n  county, 
fell  in  debt  to  the  complainant,  in  right  of  his  wife,  who  was 
one  of  the  distributees  of  said  estates,  to  the  amount  of  $4,234.12 ; 
thai  this  sum,  deducted  from  the  $10,526.60,  the  amount 
of  complainant's  purchase,  left  the  complainant  in  debt  to  Ja- 
cob Brewer  of  /.,  in  the  amount  of  $6,291.48.  That  on  the 
Ist  of  March,  1837,  the  distributees  had  a  settlement  of  the 
amounts  due  them  from  Jbooft  Brewer  of  /. ,  upon  the  distri- 
bution of  the  assets  of  the  said  estates  in  the  orphans  court  of 
Washington  county.  That  upon  this  settlement,  it  was  ascer- 
tained, that  John  H.  Hui^ttj  who  married  Oaiharine  Brewer y 
one  of  the  defendants,  was  entitled  to  the  sum  of  $2,760«48, 
and  thttt  Elizabeth  Brewery  another  of  the  distributees,  was 
entitled  to  the  sum  of  $3,466.62.  That  upon  this  ascertain- 
ment, it  was  agreed  between  the  parties,  that  the  complainant 
should  become  responsible  to  these  two  distributees  for  the  amount 
due  them^  and  by  this  mode  liquidate  the  amount  due  them 
on  the  distribution  of  the  aforesaid  estates,  and  at  the  same 
time  discharge  hisdebt,^;Y>  tantay  due  upon  the  purchase  of  said 
land.  That  in  conformity  to  this  arrangement,  the  complain- 
ant did,  on  the  said  first  of  March,  1837,  give  bis  notes  to  the 
said  distributees,  for  the  amount  due  them,^  with  Jacob  Brewer 
of  ./.,  as  one  of  his  securities  in  the  said  notes;  which  said 
notes  have  been  paid  in  part,  and  the  balance  secured  by  a 
judgment.  That  by  this  arrangement,  the  whole  amount  of 
complainant's  debt  upon  the  purchase  of  the  land  had  been 
paid,  with  the  exception  of  a  small  balance  of  $65.39. 

These  facts,  as  set  forth  in  the  bill  of  complaint,  so  far  as 
tfaey  relate  to  the  amount  due  the  complainant  upon  the  distri- 
bution of  the  said  estates  and  the  arrangement  entered  into  by 
the  parties  on  the  1st  of  March,  1839,  fuUy  and  satisfactorily 
appear  from  the  accounts  and  distributions  filed  in  this  cause, 
and  the  wriUen  admissions  of  the  counsel  of  the  complainant^ 
and  defendants,  also  filed  in  the  case.  If,  therefore,  it  can  be 
shown  to  the  satisfaction  of  the  court,  that  the  nolo  of  the  16th 
54        V.9 
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of  March;  1840,  for  $1 ,744.89^  was  given  as  the  consideration 
in  part  for  the  said  land  purchased  by  the  complainant,  then  a 
clear  and  palpable  mistake  will  be  made  out  fully  to  the  satis- 
faction of  this  court.     But  how  does  it  appear  that  the  note 
was  given  in  part  of  the  consideration  for  the  said  land?     For 
the  purpose^  and  with  a  view  of  establishing  this  fact,  the  parol 
testimony  of  Mrs.  McRea  is  introduced,  who  states,  that  some 
time  in  the  year  1846  or  1846,  Jacob  Brewer  came  to  her  house 
for  the  purpose  of  signing  with  her  three  deeds.    That  in  the 
course  of  conversation,  Brewer  stated,  that  Beard  ov/ei  him 
near  $2,000.    The  witness  asked  him  how  Beard  came  to  get 
so  much  in  debt  to  him?    Brewer  replied,  that  he  and  Beard 
had  not  had  dealings  together;  that  this  debt  came  out  of  the 
land;  that  John  Huyett  was  not  willing  to  take  all  his  portion 
out  of  the  land,  but  that  he,  Brewer y  was  no  way  afraid,  and 
w^uld  take  all  bis  out  of  the  land.     The  witness  states,  that 
the  land  referred  to  was  the  land  which  the  complainant  had 
purchased.    Now  if  these  declarations  of  Jacob  Brewer  of  /., 
are  truly  remembered  and  correctly  represented,  of  what  value 
are  they  in  establishing  the  mistake  chaiged  in  the  bill?    They 
are  certainly  very  loose  and  unsatisfactory  in  connexion  with 
the  circumstances  disclosed  in  the  record.      How  could  it  be 
that  Huyett  had  refused  to  take  all  the  remaining  portion  of 
his  distributive  share  in  the  estates,  when  the  facts  stated  in  the 
complainant's  bill,  and  the  admissions  and  proof  in  the  cause 
ajbundantly  prove  that  he  had  actually  done  so?     And  bow 
could.  Jacob  Brewer  be  willing  to  receive  his  portion  out  of  a 
fund  he  knew  not  to  be  due?    At  all  events  it  is  clear,  the  note 
could  not  have  been  given  in  part  of  the  consideration  for  the 
land,  and  at  the  time  it  was  given  neither  Jacob  Brewer  of  /, 
nor  the  complainant  could  have  so  understood  it;  for  as  eariy 
as  the  1st  of  March,  1837,  the  land  had  been  settled  for,  and 
the  fact  was  known  to  both  parties.     But  the  idea  that  the  note 
was  given  in  part  of  the  consideration  for  the  land,  is  incompa- 
tible with  the  theory  of  the  complainant's  bill.     The  bill  pro- 
ceeds upon  the  ground,  that  on  the  16th  of  March,  1840,  the 
complainant  not  being  indebted  to  Jacob  Brewer  ot  J,  j  was  in- 
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duced  by  him  lo  give  him  the  note  in  question,  upon  a  repre- 
scDtation  made  by  the  said  Brewer,  that  the  note  was  required 
either  for  a  part  of  his,  Jacobus,  share  in  his  father's  estate,  or 
for  a  debt  due  him  from  his  father's  estate.  This  charge  in  the 
bill  dearly  demonstrates,  that  at  the  time  the  note  was  given,  it 
was  not  received  or  ])assed  as  a  part  of  the  consideration  of  the 
land.  But  if  it  can  be  shown  by  satisfactory  proof  in  the  case, 
that  the  note  was  obtained  from  the  complainant  by  such  re- 
presentations, it  would  give  a  fraudulent  character  to  the  tran- 
saction rather  than  that  of  a  mistake,  and  consequently,  as 
fraud  is  not  charged  no  relief  can  be  granted  on  that  ground. 
But  admit  that  this  allegation  of  the  bill  embraces  the  charge 
of  a  mistake,  how  is  it  sustained?  The  testimony  on  this 
point  rests  in  parol,  and  reliance  is  placed  solely  upon  the  frail 
memory  of  a  single  witness,  unaided  by  a  single  pregnant  cir- 
cumstance in  the  cause.  What  is  that  testimony?  John  H, 
Buyett,  a  witness  examined  on  the  part  of  the  complainant, 
represents,  that  sometime  in  the  year  1844,  he  asked  Brewer 
if  it  was  true  that  the  complainant  owed  him  $1,600?  that 
Brewer  answered,  "  do  you  suppose  I  have  nothing  to  get," 
and  further  remarked,  '^  that  he  held  a  claim  against  his  father's 
estate,  for  money  lent  and  not  satisfied,  and  had  his  interest  in 
his  father's  estate;  and  that  his  claim  against  Beard  was  made 
up  of  both  of  these."  This  testimony  is  relied  upon  in  the 
able  and  ingenious  ai^ument  of  the  complainant's  counsel,  to 
show  the  consideration  upon  which  the  note  in  question  was 
obtained  from  the  complainant,  and  infers  from  the  facts  thus 
disclosed,  that  the  pretended  consideration  had  do  foundation 
in  fact.  For  how,  he  very  properly  inquires,  could  a  note  of 
the  complainant  discharge  a  debt  due  Beard  from  his  father's 
estate,  or  any  portion  of  his  interest  in  his  father's  estate? 
Hence  the  conclusion  is  drawn,  that  the  consideration  for 
said  note,  as  represented  by  Breiaer  to  Huyett,  could  not 
in  reason  and  sound  sense  be  regarded  as  the  true  consideration 
of  the  said  note,  and  as  Mrs,  McRea  in  her  testimony  repre- 
sents Brew$r  as  having  stated  that  his  transactions  in  business 
with  the  complainant;  were  confined  exclusively  to  the  purchase 
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of  the  land  heretofore  referred  to,  the  counsel  concludes  the  note 
in  question  must  have  been  given  on  account  of  the  land,  and 
as  that  bad  been  paid  for,  the  inference  was  inresistible,  that 
the  note  was  founded  in  mistake. 

It  has  been  shown  that  the  testimony  of  Mrs.  McBeay  from 
its  character,  was  too  uncertain  to  be  relied  upon  in  determin- 
ing the  true  character  of  the  case  under  consideration.  It  has 
also  been  shown  that  the  note  could  not  have  been  gi?en  on 
account  of  the  land,  and  was  not  so  understood  at  the  time  it 
was  given»  either  by  the  complainant  or  defendant.  The 
value  placed  upon  HuyetVs  testimony,  as  it  stands  disclosed  in 
the  record,  by  the  comfdainant's  counsel,  in  the  estimatioD  of 
the  court,  is  just,  for  it  is  difficult,  indeed,  to  imagine  how  a 
note  of  the  complainant  to  Jacob  Brewer ^  of  y.,  couM  be 
made  to  dischaige  a  debt  due  him  from  his  father's  estate,  or 
any  portion  of  his  interest  in  his  father's  estate.  But  while 
it  is  admitted  that  this  testimony  does  not  exhibit  any  satisfacto- 
ry evidence  of  the  true  consideration  of  the  note,  it  is  equally 
true  it  does  not  furnish  any  satisfactory  evidence  that  the 
note  itself  was  founded  in  mistake.  This  testimony  as  it  is 
disclosed  in  the  record,  obviously  is  without  meaning,  and 
shows  that  the  true  state  of  the  transaction  is  not  to  be  found 
in  such  testimony.  If  the  complainant  was  a  sane  man,  (and 
there  is  no  proof  in  this  cause  to  show  he  was  not,)  he  could  not 
have  given  his  note  for  so  laige  a  sum  of  money,  upon  such  a 
senseless  representation.  And  Jacob  Brewer y  o/*  /.,  if  he  is  a 
man  of  common  understanding,  could  not  have  made  such  a 
representation  to  the  complainant,  with  a  view  of  obtaining 
the  note,  or  to  the  witness  afterwards  in  attempting  to  account 
for  the  manner  in  which  the  note  was  obtained.  To  give  any 
importance  to  such  testimony,  would  involve  the  sound  sense 
of  both  complainant  and  defendant.  This  conversation  of 
Jacob  Brewery  of  J.y  held  with  Huyetty  requires  explanation, 
and  it  is  not  found  in  the  record.  It  does  not  appear  that 
ffuyeit  inquired  of  Brewer  the  meaning  he  designed  to  con- 
vey by  the  language  he  is  represented  to  have  employed.  If 
the  witness  bad  made  the  proper  inquiry,  the  true  state  of  the 
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case  might  have  been  unfolded.  If  be  bad  been  odced  bow 
nich  a  note  could  have  been  made  to  pay  such  a  debt? 
Brewer  might  have  replied  that  the  estate  of  John  Brewer  ^  his 
fiuheri  was  indebted  to  him  in  some  $2000,  and  that  he^  Jacob 
Brewery  bad  advanced  this  sum  out  of  his  father's  estate  to 
the  complainant,  who  was  in  pecuniary  difficulty  at  the  time, 
and  that  what  he  meant  by  stating  that  this  debt  was  not  yet 
paid>  was,  that  he  was  not  yet  in  the  enjoyment  of  it,  but  had 
advanced  it  to  the  complainant  to  relieve  him  from  pecuniary 
difficulty.  This  explanation  would  have  been  sensible  and 
SBitis&ctory.  This  part  of  the  testimony  as  it  stands  disclos- 
ed, is  without  meaning,  and  entirely  unsatisfactory  to  the  mind 
of  the  court.  It  is  worthy  of  remark,  that  both  Mrs.  McRea 
and  Hujfett  state  that  they  know  nothing  of  the  money  trans- 
actions of  the  complainant  and  Jocob  Brewer  of  J.j  except 
what  is  contained  in  the  declarations  of  Brewer  testified  to  by 
them,  and  neither  of  them  was  present  when  the  saia  note  was 
given.  At  all  events,  the  whole  proof  relied  upon  by  the 
complainant  to  make  out  the  chaige  of  a  mistake,  consists  in 
the  unaided  naked  confessions  of  Jacob  Brewer  of  /. ,  testified 
to  by  Mrs.  McRea  and  Huyeiiy  in  the  conversations  he  is  rep- 
resented to  have  held  with  them.  These  confessions  are  too 
loose  and  unsatisfactory,  and  do  not,  in  the  judgment  of  this 
court,  furnish  evidence  suflSciendy  clear,  in  the  language  of 
the  courts  to  prove  a  plains  palpable  mistake. 

The  danger  of  such  testimony,  (resting  as  it  does  in  parole) 
in  unsettling  contracts  of  parties  reduced  to  writing,  is  clearly 
illu8trated  by  Chancellor  Kenty  in  the  case  of  Marks  vs.  Pell, 
I  Jokn!s  Ch,  Rep,,  594,  in'which  he  says:  ^^Such  conver- 
sations are  extremely  liable  to  be  misunderstood,  and  when 
unsnppoited  by  other  facts  unsafe  to  be  relied  on,"  &c« 
Much  reliance  seems  to  be  placed  upon  the  fact  that  the  com^ 
{dainant  was  in  delicate  health  during  the  progress  of  the  set- 
tlement of  the  various  estates  in  the  hands  of  Jacob  Brewer 
of  J.  These  estates  are  admitted  by  the  counsel  to  be  correctly 
settled.  The  ill  health  of  the  complainant,  was  not,  therefore, 
any  disadvantage  to  him  in  this  recqpect.    But  thera  is  one  potent 
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facl  which  is  adverse  to  any  claim  (he  complainant  can  have  in 
asking  this  court  to  exert  its  power  to  grant  the  relief  he  invokes. 
He  states  in  his  bill,  that  on  the  15th  of  March,  1840,  the  date 
of  the  note  upon  which  the  judgment  in  question  was  rendered 
he  suspected  it  was  not  correct.  It  was  further  proved  that  for 
the  last  eight  years  the  complainant  has  been  fully  able  to  at- 
tend to  his  business  transactions.  And  yet  from  the  year  1840, 
to  the  latter  part  of  the  year  1840,  during  the  life  of  Jbtcob 
Brewer  of  J.^  he  makes  no  effort  to  correct  any  supposed 
error,  or  even  to  intimate  his  suspicions  on  the  subject.  So  far 
from  it,  he  repeatedly,  from  the  18th  of  March,  1840,  up  to 
the  period  of  Jacob  Brewer^s  death,  recognised  the  justice  of 
the  said  debt  in  the  most  solemn  manner.  Let  the  decree  be 
drawn  dissolving  the  injunction  and  dismissing  the  bill  with 
costs."    From  this  decree  the  complainant  appealed. 

The  cause  was  aigued  before  Spence,  Magrudbr,  Martin 
and  FfiicK,  J. 

By  Geo.  Schlet  and  F.  A.  Schlet,  for  the  appellants, 
and 
By  Price  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

In  a  case  like  this  the  court  may  not  be  certain  that  a  com- 
plainant is  not  entitled  to  any  portion  of  the  relief  which  he 
asks,  and  yet  may  be  bound  to  dismiss  his  bill.  The  evidence 
on  which  he  relies  must  be  satisfactory,  indeed,  that  the  mis- 
take which  he  charges  was  committed. 

More  than  seven  years  before  the  bill  was  filed,  the  original  com- 
plainant  gave  to  the  intestate  of  one  of  the  defendants  his  note, 
and  shortly  afterwards  confessed  judgment  for  the  amount  due 
on  said  note.  As  late  as  the  year  1846,  this  judgment  being  en- 
ed  satisfied,  a  second  judgment  was  confessed  for  the  sum 
then  due. 

The  language  of  Lord  Thurlow,  1st  Brown's  Chy.  Reports, 
93,  may  be  too  strong,  but  in  all  such  attempts  as  this  it  has 
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beeo  required  of  the  party  seekiDg  to  be  relieved  upon  the 
ground  of  mistake,  to  produce,  if  not  quite,  almost  incontrover- 
tible proof,  or  to  use  the  language  of  a  distinguished  chancel- 
lor, <<  proof  clear  and  overwhelming."  It  cannot  be  believed 
that  the  testimony  of  Mrs.  McRea  or  Huyett,  is  of  this  des- 
cription. Both  of  them  tell  us  that  the  creditor  insisted  upou 
Che  justice  of  his  claim,  though  they  probably  misunderstood, 
or  have  foigotten  what  he  said  when  stating  how  it  origina- 
ted. 

In  air  such  cases  as  this,  it  is  required  that  the  party,  who  is 

injured  by  a  mistake,  should  take  steps  promptly  to  get  relief. 

But  the  complainant  himself  says^  that  when  he  signed  the 

^!M>te  he  was  '^not  satisfied  that  he  owed  the  money  to  said 

^ewcTj  but  he  has  always  entertained  misgivings  in  relation 

to  it,"  d&c.    Siuely  then  he  has  been  guilty  of  great  laches y 

^d  cannot  complain  if  by  reason  thereof  he  is  a  sufferer. 

The  person^  moreover,  of  whom  relief  is  sought,  is  not  the 
^^nal  creditor,  but  the  individual  to  whom  the  judgment  was 
^^^%7)ed',  we  must  suppose  for  a  valuable  consideration.    The 
oote  and  original  judgment  were  given  in  1 840.  A  second  j  udg- 
^ent  vras  confessed  in  1846.    In  1846  this  judgment  was  as- 
^jgna^d  to  Snyder  fox  whose  use  it  was  entered.    The  year  fol- 
**^*"^      a  considerable  payment  was  made  to  the  administrator 


^^     -ST: 


^ydefy  who  after  all  this  assigned  the  judgment  to  Hubble 


^  c>:C"  the  defendants.    Is  Hubble  to  be  deprived  of  his  remedy 
^^^^^cution  at  law?    We  cannot  think  so.    Surely  these  as- 


8 


j^^^^^  have  a  superior  equity  to  any  that  the  complainant  has 
^1      *^    ^ble  to  show.    Sfee  Kemps  Esc^x  vs.   McPhersen^  and 

les  there  cited,  T  H.Sf*  Johtisony  320. 
think  that  the  learned  judge  in  the  court  below,  has 

isively  shown  that  no  relief  can  be  given  in  this  case. 

DECREE   AFFIRMED  WITH  COSTS. 
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Wm.  H.  Chklton  vs.  Robert  Henderson  and  wife's 

Lessee. — December  1850. 


A  toBtator  by  his  will,  executed  in  1788,  devised  as  follows:  ■*!  give  and 
bequeath  to  my  son,  /.  D.,  the  use  of  the  plantation  whereon  I  now  live, 
to  hiro,  the  said  /.  D„  during  his  natural  life,  and  if  it  should  please  God 
that  the  said  /.  D.  should  have  Uiue  born  of  his  body  lawfully  begotten, 
then  such  issue  after  the  death  of  the  said  J.  D.,  to  have  the  aforesaid 
devised  premises  in  fee  tail,  but  if  the  said  /•  D,  should  die  without  imim  of 
his  body  lawfully  begotten,"  then  over  to  his  son  T.  D.,  in  fee  simple. 
H«LD :  That  under  this  devise,  /.  D,  took  only  a  life  estate,  and  not  an 
estate  tail  general,  and  that  the  rule  in  Shelletfs  case  does  not  apply. 

This  rule  is  not  an  imperious  rule  of  law  which  mast  oontrirf  the  opention 
of  a  will,  no  matter  how  clearly  a  contrary  intention  may  be  ezpresNd 
upon  its  faco,  but  it  is  a  rule  of  construction  that  must  prevail,  ezoept  in 
cases  where  a  contrary  intention  satisfactorily  appears  by  the  will  itself. 

It  was  established  in  England  as  a  convenient  and  necessary  rule  of  con- 
struction, by  which  the  intention  of  the  testator  was  to  be  oflectuated,  not 
defeated. 

Even  if  in  such  a  case  in  England,  the  technical  import  of  the  word  **  heiiiP' 
should  be  regardod  as  conclusive  evidence  of  the  intent  of  the  testator, 
that  the  rule  should  operate  and  countervail  all  other  expressions  in  the 
will  indicating  a  contrary  intent,  yet  it  does  not  follow  that  the  same  prin- 
ciple must  govern  a  case  where  the  word  *■  heirs,"  is  not  used. 

The  word  "  issue,*^  is  a  term  of  equivocal  import,  being  either  a  wmd  of  limi- 
tation or  of  purchase,  according  to  the  intent  of  the  testator,  deduced  from 
the  expressions  contained  in  the  will. 

In  England,  every  inference  is  in  favor  of  the  rights  of  primogeniture,  and 
all  presumptions  are  in  favor  of  the  acquisition  of  titDs  to  land,  by  descent 
rather  than  by  purchase. 

In  Englandf  the  word  "  issne,'*  when  used  in  a  will,  'ut  conatmed  a  word  of 
limitation  and  not  af  purchase,  unless  the  intent  of  the  testator  to  use  it  as 
a  word  of  purchase,  is  so  conclusively  shown  by  other  expressions,  as  to 
repel  such  an  interpretation. 

In  this  State,  since  the  act  of  1786^  no- partialities  or  presamptions  in  favor 
of  primogenitnre  or  heirs  at  law,  can,  as  applicable  to  a  case  like  the  pre- 
sent, be  said  to  exist. 

The  right  of  testamentary  disposition,  where  the  intent  of  the  testator  satis- 
factorily appears,  is  to  be  favored  and  fully  effectuated,  unless  in  contra, 
vention  of  some  established  principle  of  law,  over  which  the  intent  of  the 
testator  can  exert  no  control. 

Courts  of  justice  will  be  astute  in  discovering  Uie  real  intent  of  the  testator, 
and  the  means  by  which  that  intent  is  to  be  carried  into  efiect^ 
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The  act  of  1786,  ch.  45,  abolished  the  right  of  primogeniture,  and  made  ali 
oatatee  tail  general  thereafter  acquired,  to  descend  as  fee^siBipIe  ostatei^ 
and  by  the  act  of  1783,  ch.  23,  an  estate  in  fee-tail  may  be  conveyed  in  the 
samn  manner  as  an  estate  in  fee  simple. 

The  clear  intent  of  the  testator  in  this  wHl,  was  that  his  son,  /.  D., 
shoald  enjoy  the  plantation  during  his  life,  and  if  he  should  have  "  issue," 
such  **  issue,"  after  his  death,  should  have  the  land  in  fee^tail. 

The  role  in  Skellei^s  ease,  has,  in  this  State,  in  a  case  like  this,  no  principle 
of  reason,  expediency  or  policy  to  sustain  it,  and  it  would  wholly  defeat 
the  clearly  expressed  intent  of  the  testator. 

This  court  eannot  assent  to  the  doctrine  that  the  mle  in  SkeUey't  eate,  must 
be  applied  without  reference  to  testamentary  intention,  as  applying  to 
cases  since  the  act  of  1786,  ch.  45.  That  mle  is  not  applicable  to  a  case 
like  this. 

In  eonstraing  wills  since  the  passage  of  the  act  of  1782  and  178G,  we  must 
look  not  merely  to  the  law  as  it  preyails  in  England,  but  to  its  altered  con. 
dition  in  this  State  since  tho  passage  of  those  acts. 

Appeal  from  Somerset  county  court. 

Isaac  Dixon  died  iq  July  1788,  leaving  a  last  will  duly 
extcvtiedy  to  piss  real  estate,  od  tbe  9th  of  May,  1788,  ia 
which,  after  giving  to  bis  wife  a  life  estate  in  one-third  of  the 
plantation  on  which  he  resided,  devised  aa  follows: 

^^2nd.  I  give  and  bequeath  to  my  son  baac  Dixon,  the 
use  of  tbe  said  plantation  whereon  I  now  live,  (except  the 
third  part  already  disposed  of,)  to  him,  the  said  Isaac,  during 
hja  natural  life,  and  if  k  should  please  God  that  tbe  said  Isaac 
should  have  issue  born  of  his  body,  lawfully  begotten,  then 
SMch  issue^  after  the  death  of  the  said  Isaac  y  U>  have  the  afore- 
said devised  premises  in  fee-tail^  but  if  the  said  haac  should 
die  without  issue  of  his  body  lawfully  begotten,  it  is  my  will 
and  desire  that  the  above  mentioned  lands  and  premises,  with 
all  other  rights  and  claims  in  my  lands  whatsoever,  shall  des- 
cend to  my  son  Thomas  Dixon,  and  his  heirs  in  fee-simple." 

Isaac  Dixon,  the  devisee  in  the  will,  entered  upon  the  lands 
after  the  death  of  the  testator,  and  in  1796,  married  and  had 
issue,  an  only  child,  Isaac  Dixon,  Jr.,  and  on  the  10th  of 
Jur^^  1822,  executed  a  deed  conveying  the  lands  in  question 
to  his  said  son, /soac  Z>uron,  Jr., '' during  his  natural  life," 
<<  and  after  the  decease  of  the  said  Isaac  Dixon,  Jr,,^^  to  bis 
55        V.9 
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grandson,  William  Thomas  Dixon^  son  of  the  said  Isaac 
Dixoftf  Jr.y  ^^his  heirs  and  assigns  forever/'  and  died  in  Augost, 
1823. 

William  Thomas  Dixoriy  the  grantee  in  remainder  in  said 
deed,  died  in  1828,  intestate  and  without  issue,  leaving  a  sister 
Margaret f  the  wife  of  Robert  Henderson^  the  appellee,  his 
only  heir  at  law.  Thomas  DixoHy  the  son  of  the  testator, 
and  devisee  in  remainder  in  the  will,  survived  his  father,  and 
was  unmarried  and  without  children  at  the  death  of  the  testator. 

In  July  1823,  one  Sumiiel  TuU  recovered  judgment  against 
Isaac  Dixon f  Jr.,  the  grantee  for  life  in  the  deed  of  the  10th 
of  June,  1822,  upon  which  judgment  a  Ji.  fa.,  was  issoed 
and  the  lands  in  question  were  levied  upon  and  sold  at  sheriff's 
sale  on  the  8th  of  April,  1824,  being  then  in  possession  of  the 
said  Isaac  Dixotiy  Jr.,  to  one  William  Roach.  The  lands  were 
afterwards  conveyed  by  Roach  to  one  Henry  Lankford,  and 
by  him  to  Fleet  Chelton,  who  leased  them  to  the  appellant. 

In  November  1847,  Robert  Henderson  and  Margaret  bb 
wife,  the  latter  being  the  only  heir  at  law  of  William  Thomas 
Dixon,  the  grantee  in  remainder  in  the  deed  of  the  10th  of 
June,  1822,  brought  their  action  of  ejectment  to  recover  these 
lands,  and  at  the  trial,  the  above  fects  having  been  admitted, 
the  plaintiffs  prayed  the  court  to  instruct  the  jury  that  by  the 
true  construction  of  the  said  will  of  Isaac  Dixon,  the  testator, 
Isaac  Dixon,  the  son  of  the  said  testator  named  in  said  will, 
took  an  estate-tail  generEd  in  the  plantation  mentioned  in  the 
said  will,  which  instruction  the  court,  (Tingle,  A.  J. ,)  grant- 
ed, and  the  verdict  and  judgment  being  for  the  jJaintiffs,  the 
defendant  appealed. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spevcb, 
Magruder..  Martin  and  Frick,  J. 

By  Waters  and  Crisfield,  for  the  appellant,  and 
By  Done  and  Wm.  W.  Handy,  for  the  appellees. 
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Dorset,  J.  delivered  the  opinion  of  this  court. 

A  statement  of  but  few  facts  being  necessary  to  explain  the 
the  nature  and  origin  of  the  controversy  in  this  case,  a  brief 
enumeratioii  of  them,  so  far  as  it  may  be  necessary  for  that 
porpoee,  would  perhaps  greatly  facilitate  the  comprehension 
of  the  opinion,  we  may  ex|>re8S  upon  the  subject.  Ivmoc 
Dison  the  testator,  being  seized  in  fee  of  the  lands  in  ques- 
tion  by  his  will  dated  the  9th  of  May  1788,  and  admitted  to 
pnrfMLte  on  the  15th  day  of  July  of  the  same  year,  devised  the 
lands  in  question  to  bis  son  Isaac  Dixon  (who  shall  be  de- 
nominated as  ^^Isaac  Dixon  the  second")  ^'during  his  natural 
life,  and  if  it  should  please  God  that  the  said  bouxc  should  have 
issue  bom  of  his  body  lawfully  begotten,  then  such  issue  after 
the  death  of  the  said  Isaac^  to  have  the  aforesaid  devised 
premises  in  fee-tail,  but  if  said  /sane  should  die  without  issue 
of  his  body  lawfully  begotten,  it  is  my  will  and  desire  that  the 
above  mentioned  lands  and  premises,  with  all  other  rights  and 
claims  in  my  lands,  shall  descend  to  my  son  Thomas  Dixon 
and  his  heirs  in  fee-simple."  Under  this  devise  Isaac  Dixon 
the  second,  entered  and  was  seized  of  the  premises,  and  by  a 
deed  in  due  form  of  law,  on  the  tenth  of  June  1822,  convey- 
ed the  same  as  far  as  he  was  competent  to  do  so,  to  his  son  Isaac 
Dixon,  Jr.y  (who  for  distinction  sake  shall  be  called  Isaac 
Dixon  the  third)  and  after  his  decease  to  WUliam  Thotnas 
Dixon  J  the  son  of  haac  Dixon  the  third,  his  heirs  and 
assigns  forever.  Isaac  Dixon,  the  third,  having  previously 
departed  this  life,  Margaret  Henderson,  the  heir  at  law  of 
Wmiam  Thomson  Dixon,  and  Robert  Henderson  her  hus- 
band, instituted  the  present  action  of  ejectment.  It  is  unneces- 
sary to  state  the  facts  constituting  the  appellant's  claim  to  the 
land  in  dispute,  and  under  which  he  held  possession  thereof, 
as  the  right  of  a  plaintiff  in  ejectment  to  recover,  depends 
upon  the  sufficiency  of  his  own  title,  not  upon  the  insufficien- 
cy of  that  of  his  adversary. 

Upon  this  appeal  but  one  question  presents  itself  for  determi- 
nation by  this  court,  and  that  is,  did  the  county  court  err  in 
granting,  as  stated  in  the  appellant's  bill  of  exceptions,  the 
prayer  of  the  appellee,  that  under  the  will  of  Isaac  Dixon  ll^e 
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testator^  Isaac  Dixon^  (the  second,)  the  devisee  took  an  estate^ 
tail  general,  in  the  plantation  thereby  devised?    This  case  has 
been  aigued  at  great  length,  and  with  much  ability  by  the 
counsel  engaged  in  it,  and  all  the  adjudications  upon  the  sub- 
ject  both  in  England  and  in  the  United  States^  have  been  pre- 
sented to  the  consideration  of  this  court.     The  rule  in  Shelley^s 
casdy  as  it  is  called,  has  been  pressed  upon  us  as  an  inflexible 
rule  of  law,  conclusive  upon  the  question  before  us,  no  mat- 
ter what  may  have  been  the  intention  of  the  testator,  as  dis- 
closed in  the  provisions  of  his  will.     In  our  opinion  this  rale, 
at  least  in  testamentary  cases,  is  not  so  to  be  regarded.    It  was 
established  in  England  as  a  convenient  and  nece»ary  rule  of 
construction,  by  which  the  intention  of  the  testator  was  to  foe 
effectuated,  not  defeated.     It  is  not  there  an  imperious  rule  of 
law,  which  must  control  the  operation  of  the  will,  no  roaUer 
how  clearly  a  contrary  intention  may  be  expressed  upon  its 
face,  but  it  is  a  rule  of  construction,  which  must  prevail  ex- 
cept in  cases  where  a  contrary  intention  satisfactorily  appeare 
oy  the  will  itself.    The  rule  as  announced  in  SheUey^s  oosBj  is 
where  the  limitation  over  is  to  <^  the  heir  or  heirs  of  the  body"  of 
the  tenant  for  life.    Even  if  in  such  a  case  in  England^  the  tech- 
nical import  of  the  word  ^<  heirs"  should  be  regarded  as  con- 
clusive evidence  of  the  intent  of  the  testator,  that  the  rule 
should  operate  and  countervail  all  other  expressions  in  the 
will  indicating  a  contrary  intent,  yet  it  by  no  means  thence 
follows  that  the  same  principle  must  govern  the  case   now 
under  consideration,  where  the  word  <<heirs"  has  not  been 
used.     According  to  all  the  decisions  in  England  and  in  the 
United  States^  'Mssue,"  which  is  in  the  will  before  us  is  a  term 
of  equivocal  import,  being  either  a  word  of  limitation  or  of 
purchase,  meaning  heirs  of  the  body  or  children,  according  to 
the  intention  of  the  testator  deduced  from  the  expressions  con- 
tained in  his  will.    How  in  the  present  case  the  testator  in- 
tended that  the  word   ''issue"  should  operate,  we  think  there 
is  no  room  for  any  reasonable  doubt.     Whether  according  to 
the  principles  of  law  and  rules  of  construction  prevailing  in 
Englandy  as  established  by  the  numerous  deciekNis  there 
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made  upon  such  subjects  an  estate-tail  in  the  devisee  would 
be  created  or  not,  we  deem  it  unnecessary  to  inquire.  In  JSng'- 
land  every  inference  and  implication  is  in  favor  of  the  rights  of 
primogeniture.  All  presumptions  are  raised  in  favor  of  the 
acquisition  of  title  to  land  by  descent  ralher  than  by  purchase. 
And  in  accordance  with  such  presumptions  and  in  fulherance 
of  that  mode  of  acquiring  or  passing  title,  is  the  intention  of  a 
testator  assumed  to  have  been.  For  these  and  other  reasons 
for  the  most  pan  inapplicable  to  devises  of  land  in  Maryland^ 
since  the  passage  of  our  act  of  descents,  the  word  ^^issue,"  when 
used  there  in  a  will,  has  been  construed,  a  word  of  limitation 
and  not  of  purchase,  unless  the  intention  of  the  testator  lo  use  it 
as  a  word  of  purchase,  deacriptio  personarum^  is  so  clearly 
diown  by  other  expressions  in  the  will  as  conclusively  to  re- 
pel such  an  interpretation.  In  the  State  of  Maryland j  since 
the  act  of  1786,  no  such  partialities  or  presumptions  in  favor  of 
the  rights  of  primogeniture  or  heirs  at  law,  can  as  applicable  lo 
cases  like  the  present,  be  said  to  exist. 

The  right  of  testamentary  disposition  where  the  intention  of 
the  testator  satisfactorily  appears  is  to  be  favored,  and  fully  ef- 
feetuated,  unless  its  exercise  be  attempted  in  contravention  of 
some  established  principle  of  law,  over  which  the  intention  of 
the  testator  can  exert  no  control.  The  testamentary  will  and 
intention,  are  restricted  by  no  other  principle  of  law,  or  govern- 
mental policy.  On  the  contrary,  courts  of  justice  will  be  astute 
as  well  in  discovering  the  real  intention  of  the  testator,  and  tlie 
means  by  which  that  intention  is  to  be  carried  into  effect,  as 
in  securing  to  the  objects  of  the  testator's  affection  and  bounty, 
the  enjoyment  of  the  property  devised  in  the  mode,  and  for  the 
time  that  it  is  given,  as  far  as  is  consistent  with  those  principles 
which  have  been  established  as  the  great  landmarks  control- 
ling such  dispositions  of  proiierty. 

By  our  act  of  descents  passed  in  December  session  1786,  ch. 
4B,  and  to  commence  its  operation  on  the  1st  of  January  1788, 
the  right  of  primogeniture  was  abolished,  and  all  estates  <<in  fee- 
tail  to  the  heirs  of  the  body  generally  created  or  acquired  after 
the  commeaceinent  of  this  act,"  of  which  the  owner  should 
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die  intestate,  were  made  to  descend  to  his  heirs  as  if  they  were 
fee-sin)ple  estates^ 

By  the  act  of  1782^  ch.  23,  an  estate  in  fee-tail  niay  be  con- 
veyed in  the  same  manner  that  an  estate  in  fee-simple  can. 

Applying  these  preliminary  statements  and  remarks  to  the 
will  before  us,  and  adverting  to  the  times  and  circumstances  of 
its  execution  and  the  nature  of  the  provisions,  it  may  fairly  be 
presumed  that  the  testator  understood  the  nature  and  effects  of 
an  estate  tail,  and  the  obvious  effect  upon  it,  wrought  by  the 
two  acts  of  Assembly,  which  have  been  referred  to.  Under 
such  circumstances,  to  what  conclusion  must  every  intelligent 
man  as  well  as  lawyer  arrive,  as  to  the  testator's  intention  in  in- 
serting in  his  will  the  clause,  we  are  now  called  on  to  interpret? 
It  must  be  that  the  testator  designed  that  Isaac  Dixon  the 
second,  (the  devisee)  should  enjoy  the  plantation  in  dispute 
during  his  natural  life,  and  that  if  he  should  have  ^^issue," 
such  ^^issue,"  after  the  death  of  the  devise  should  have  the 
devised  premises  in  fee-tail.  Such  in  effect  are  the  very  words  of 
the  testator.  His  intention  then  being  manifest  and  being 
distinctly  and  fully  disclosed  by  the  expressions  of  the  will, 
what  is  the  obvious  duty  of  the  court?  To  impose  on  the  will 
such  a  construction  as  accords  with  and  will  effectuate  such  inten- 
tion, and  not  to  apply  to  it  a  technical  rule  of  construction,  which 
at  present,  in  Marylandy  has  in  a  case  like  this  no  principle 
of  reason,  expediency  or  policy,  to  sustain  it,  and  the  undenia- 
ble effect  of  which  is  wholly  to  defeat  every  portion  of  the  clear- 
ly expressed  intent  of  the  testator.  By  the  explicit  terms  of  the 
will  the  interest  of  the  devisee  in  the  devised  premises  was  to 
continue  but  during  his  natural  life,  and  it  is  not  unworthy  of 
notice  that  the  devise  does  not  purport  to  give  to  him  even  for 
that  period  the  plantation  itself,  but  'Mhe  use"  of  it.  Thus 
confining  the  devisee,  as  the  testator  supposed,  to  a  mere  usufruc- 
tuary interest  for  life.  Why  was  this  restricted,  guarded  mode 
of  expression,  resorted  to?  There  could  have  been  but  ooe 
reason  for  it.  It  was  manifestly  designed  to  show  the  limited 
character  of  the  life  estate  conferred  on  the  devisee,  and  to  repel 
every  implication  of  his  taking  such  an  estate  as  would  de- 
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8I107  or  enable  bim  to  destroy  tbe  limitations  over  to  his  issue 
and  contingently  to  his  brother  Thomaa.  That  it  was  tbe 
intentioo  of  the  testator  deducible  from  the  language  of  the 
will,  to  give  to  the  devisee,  Isattc  Dixon  the  second,  an  estate- 
tail,  has  not  been  and  could  not  be  with  any  semblance  of 
rationality  contended  for  in  the  argument  before  us.  But  it 
is  said  that  the  indication  or  existence  of  such  intention  is  im- 
material, that  the  application  of  the  rule  in  iS/i«fiey'«oaMn^ttst 
be  made  without  reference  Uy  testamentary  intention.  To 
this  doctrine  thus  broadly  asserted,  as  applying  to  cases  in 
Maryland  since  January  1788,  we  never  can  subscribe  our  as- 
sent, and  we  utterly  deny  the  applicability  of  tbe  rule  in  SheU 
ley^s.  case  to  such  a  case  as  that  now  before  us,  where  tbe  clear 
and  unequivocal  expressions  of  the  will  demonstrate  that  the 
intention  of  the  testator  was  in  direct  conflict  with  that  ascribed 
to  him  by  the  application  of  the  rule  in  SheUey^s  case. 

As  an  authority  to  sustain  the  position  we  have  assumed  that 
in  construing  the  will  before  us,  we  roust  look  not  merely  to 
the  law  as  it  prevails  in  England^  but  to  its  altered  condition 
in  Maryland  since  tbe  passage  of  our  acts  of  Assembly  of  1782 
and  178&,  we  would  refer  to  the  case  of  Smith  and  tcife  vs. 
Chofman  and  others,  1  Hen.  and  Munf. ^240,  wheve  it  was 
held  that  '^in  construing  wills  made  since  the  acts  of  Assembly 
of  177&  and  1786,  on  the  subjects  of  estates-tail,  it  seems  that 
tbe  courts  in  this  country  will  not  by  implication  turn  an  ex- 
press estate  for  life,  with  limitations  over  in  remainder  into  a 
fee-tail,  (afi  in  like  cases  in  JEngland,)  because  although  it  is 
done  there  to-  effectuate  the  general  intention  of  tbe  testator, 
eucb  a  construction  under  the  operation  of  our  laws  would  de- 
feat that  intention.^' 

Dissenting  from  the  county  couit  in  its  granting  of  the  pmyer 
of  tbe  appellees  as  stated  in  the  appellant's  bill  of  exceptions, 
its  judgment  is  reversed,  but  no  procedendo  awarded. 

JUDGMENT  REVERSKD, 
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Henry  M.  Hannon  and  others,  Exc'rs  op  Walter  W. 
Hannon,  V5.  The  State  of  Maryland ,  use  op  Wil- 
liam G.  RoBEY  AND  Grace  Ann  his  wipe. — June  1861. 


An  appeal  was  takon  from  Charles  county  court,  on  the  27th  of  March, 
1846,  and  the  rocord  was  not  filed  in  this  court  until  the  25th  of  May,  1848. 
The  appellee  moved  to  dismiss  tho  appeal,  because  the  record  was  not 
transmitted  within  the  nine  months,  and  road  a  certifieato  of  the  clerk  of 
tho  county,  under  tho  seal  of  the  county  court,  stating  that  the  neofd  was 
detained  in  said  office  by  a  verbal  order  of  the  appellant^B  eouDsel,  Hals: 
That  this  certificate  is  not  legitimately  before  this  court  for  any  parpose ; 
it  has  none  of  the  attribute."  of  legal  evidence,  and  the  appeal  is  protect- 
ed by  the  act  of  1842,  ch.  288. 

A  testator  gavo  to  his  daughter  by  will,  one-third  of  the  peieonal  property  he 
might  die  poseossed  of,  not  otherwise  willed  or  ditpofled  of.  Tb  an  adieD 
by  the  legatee  against  the  executors  to  recover  this  legacy,  the  defendante 
pleaded  that  they  had  paid  to  the  plainliff  the  full  amount  of  her  propor- 
tion of  the  estate  of  her  father,  and  on  this  plea,  issue  was  joined.    Held: 

That  under  this  plea  k  was  competent  for  the  executors  to  git«  in  evideneo 
a  deed,  executed  by  the  testator  in  his  lifetime,  conveying  to  his  sons  ene^ 
half  of  the  personal  estate  of  which  he  might  die  pocscsood,  in  order  to 
reduce  the  aggregate  amount  of  the  estate,  out  of  which  tho  plaintiff  waa 
to  receive  her  proportion. 

A  grantor  convoyed  by  deed  of  gift  to  his  two  sons,  <«one.haIf  of  all  my 
personal  estate  of  which  I  may  die  possessed.**  Hbi^b  :  That  this  deed 
was  competent  to  pass  to  the  grantee  one-hojf  of  the  personal  estate  whieh 
could  bo  shown  by  parol  proof  to  remain  in  his  possession  ai  the  time  of 
his  death,  after  payment  of  his  debts  and  other  proper  expenses  and  charges 
of  administration. 

A  deed  conveying  to  a  grantee  all  the  personal  property  of  the  grantor,  with- 
out describing  particular  articles,  will' pass  all  that  may  be  proved  by  parol 
testimony  to  have  belonged  to  the  grantor  at  the  date  of  the  deed'^a  des- 
cription of  particulars  is  not  necessary. 

Every  sane  man  has  authority  to  give  awny  his  property  by  deed,  unless  be 
attempts  to  give  it  upon  terms  which  tho  law  repudiates  as  against  soond 
policy. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  (fe6/,  brought  in  1840^  by  WiUiem 
G.  Robey  and  Qrace  Army  his  wife^  the  appellees,  against  the 
appellants  on  their  bond,  as  executors  of  Walier  W.  Himmn, 
to  recover  a  legacy  claimed  by  the  said  Grace  Ann,  under  the 
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will  of  the  testator.  The  defendants  pleaded  general  per- 
/wTnancey  and  the  plaintiffs  replied  by  setting  out  the  will  and 
the  amount  claimed  in  the  usual  form.  The  case  was  tried 
in  1841  y  and  on  appeal  by  defendants^  this  court  reversed  the 
judgment^  and  sent  the  case  back  on  a  procedendo.  The  de- 
fendants then  filed  a  rejoinder^  averring:  Ist.  That  they  had 
paid  the  plaintiflfe  the  sum  of  ^,£30.52^  claimed  in  the  repU- 
catioo;  and  2Dd.  That  they  had  paid  the  plaintiffs  the  full 
amount  of  their  proportion  of  the  estate  of  said  Wciter  W. 
Hannon.  The'  plaintiffs  surrejoined  and  traversed  the  aver- 
ments of  the  rejoinder^  and  on  these  traverses,  issues  were 
joined. 

Exception.  The  plaintiffs  then  offered  in  evidence  the 
wiH  of  Walter  TF.  HannoUy  duly  executed  on  the  16th  of 
May,  1838,  and  admiUed  to  probate  on  the  18th  of  September, 
containing  among  others,  the  following  bequest:  "i/en».  I 
also  give  and  bequeath  to  my  daughter,  Grace  Ann  Robefff 
one-thhtl  part  of  my  personal  property  I  die  possessed  of,  and 
not  otherwise  willed  or  disposed  of;"  and  further  gave  evi- 
dence showing  that  there  remained,  on  the  16th  of  March, 
1841 ,  in  the  hands  of  the  defendants  as  executors,  after  payment 
of  debts,  specific  legacies,  &c.,  the  sum  of  $3000,  to  which 
the  said  Chace  Ann  Rohey  was  entitled  under  the  will.  The 
defendants  then  offered  to  read  in  evidence  a  duly  authenticat- 
ed copy  of  an  indenture  or  deed  of  gift  from  Waller  W.  Han- 
non^  &9t.,  to  histwo sons,  Walter  W,  HannonyJr, y?ind  Henry 
M.  Hannony  duly  executed,  acknowledged  and  recorded,  and 
bearing  date  the  8th  of  September,  1832,  in  which  the  gran- 
tor, '<  in  consideration  of  natural  love  and  affection,  and  for 
the  better  maintenance,  support,  livelihood  and  preferment," 
'^of  his  said  sons,"  gives,  grants  and  confirms  unto  his  said 
sons,  ^ 'their  heirs  and  assigns,  one-half  of  all  my  personal  estate 
of  which  I  may  die  possessed."  To  the  admissibility  of  this 
instrument  of  writing,  the  plaintiffs  objected,  and  the  court, 
(Magruoer,  C.  J.,  and  Key,  A.  J.,)  sustained  the  objection, 
and  refused  to  permit  the  same  to  be  read  in  evidence^  and  i|^^ 
defendants  excepted. 
56        v.9 
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Judgment  was  rendered  for  the  plaintiffs  on  the  27lh  of  March^ 
1846,  and  on  the  same  day  the  defendants  prayed  an  appeal. 
The  transcript  of  the  record  was  filed  in  this  court  on  the  25ch 
of  May  1848,  and  the  appellees  moved  to  dismiss  the  appeal 
because  the  transcript  was  not  transmitted  to  this  court  within 
the  nine  months  required  by  law,  and  read  a  certificate  of  the 
cleiic  of  Charles  county,  under  the  seal  of  the  county  court^ 
stating  that  the  cause  of  the  delay  in  sending  the  record,  wns 
owing  to  an  order  given  either  by  Hannon  or  one  of  his  attor- 
neys, not  to  send  the  same  until  further  orders  should  be  given 
by  said  attorney  or  Hannon  himself. 

The  cause  was  argued  before  Dorset,  C  J.,  Chambers, 
MARTiii  and  Frigk,  X. 

Causin  for^  th0  appellants,  on  the  merits,  contended  that  Uie 
court  erred  in  lejecting  the  evidence  offered,  because  under  the 
{headings  it  was  admissible,  in  order  to  reduce  the  peraonal 
estate  out  of  which  the  legacy  claimed  was  to  be  paid,  the 
said  deed  or  bill  of  sale  being  a  valid  transfer  of  one-half  of 
said  personal  estate,  binding  on  the  grantor,  and  those  claim- 
ing under  or  from  him. 

Tuck  for  the  appellees,  contended  that  the  evidence  was 
properly  rejected.  1st.  Because  the  paper  offered  in  evidence 
did  not  purport  to  be  a  testamentary  paper.  2nd.  Because  there 
was  no  issue  in  the  cause  to  which  said  evidence  was  apjdica- 
ble.  And  3rd*  Because  such  deeds  are  not  required  to  be  le- 
corded,  and  the  copy  offered  in  evidence  was  inadmissible. 

Chamber8>.J.,  delivered  the  opinion  of  this  court. 

A  preliminary  question  has  been  raised  in  this  case,  upon 
the  ground  that  the  record  was  not  filed  in  this  court  within 
nine  months  from  the  day  the  appeal  was  taken;  and  a  certifi- 
eate  has  been  read  by  the  appellant's  counsel,  in  which  the 
clerk  of  Charles  county  court  declares,  it  was  by  a  verbal  €»- 
der  of  the  appellant's  counsel  that  the  record  was  detained  m 
bis  ofilce. 
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We  cannot  recognize  that  certificate  as  being  Ifgidinately 
Wore  us  for  any  purpose.  It  has  none  of  the  attributes  of  le- 
gal evidence. 

Upon  an  inspection  of  the  record,  we  find  it  to  state,  thatlin 
appeal  was  duly  taken  at  the  time  the  judgment  was  rendered, 
and  we  find  in  it  nothing  to  indicate  a  default  on  the  part  of 
the  appellant. 

We  therefore  think  the  case  protected  by  the  act  of  1842, 
chap.  288,  and  overrule  the  motion  to  dismiss  the  appeal. 

The  only  question  arising  on  the  bill  of  exceptions  is, 
whether  the  sealed  instrument  of  the  8th  September,  1832,  ex- 
ecuted by  W.  W,  Hannon  to  his  son  W.  W.  Harmony  Jr. , 
and  Henry  AT.  Hannony  was  admissible  as  evidence  in  the 
«au8e,  under  either  of  the  issues  joined. 

In  «  ft»rmer  trial  of  this  cause,  that  paper  was  given  in  evi- 
deace>  as  a  testamentary  paper,  but  the  subsequent  proceedings 
IB  the  case  make  it  impossible  to  regard  it  now  in  that  character. 

The  appellee's  counsel  in  one  part  of  the  aigument,  seemed 
to  assume,  that  because  it  was  decided  not  to  be  operative  as  a 
part  of  the  last  will  and  testament  of  W.  W.  Hannon^  there- 
fore it  could  not  have  any  legal  operation.  This  does  not  by 
any  means  follow. 

It  is  a  solemn  deed,  executed  with  due  formality,  for  a  con- 
sideration just  as  sujBBcient  against  the  party  and  his  legal  re- 
presentative as  a  full  and  ample  pecuniary  consideration,  actu- 
ally advanced  $  and  is  not  impeached  by  any  pretence  of  fraud 
or  imposition. 

Clearly,  every  sane  man  has  authority  to  give  away  his  pro- 
perty, unless  he  attempts  to  give  it  upon  terms  which  the  law 
repudiates  as  against  sound  policy.  He  cannot  give  it  to  be 
held  in  perpetuity,  or  by  any  tenure  not  consistent  with  the 
rules  of  law,  nor  may  he  devote  it  to  impolitic  or  criminal  ob-  1 

jects.  ' 

This  deed  professes  to  transfer  personal  property  to  children 
of  the  grantee.  It  does  not  profess  to  create  a  perpetuity,  but 
but  is  to  be  held  by  them  as  their  absolute  property.    It  is  said,  \ 

that  tlie  grantor  did  not  grant  what  he  then  had  in  posseatiotk) 


r 
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but  what  he  might  possess  at  the  time  of  his  death.  This  ob- 
jection assumes^  that  if  the  grant  had  been  of  the  personal  pro- 
perty then  in  possession  of  the  grantor,  to  be  delivered  to  the 
grantees  at  his  death,  it  would  have  passed  the  grantor's  title. 
We  think  such  has  been  recognized  to  be  the  law.  9  Gr.  <^  J.y 
77,  Hope  and  Hvtchms. 

There  a  mottier  gave  specific  property  to  her  child,  reserv* 
ing  to  herself,  during  her  life,  the  use  of  the  property  and  its 
increase,  and  this  court  sustained  the  title  of  the  child  derived 
under  that  instrument. 

If  then,  the  deed  was  sufficient  to  pass  any  part  of  the  pro- 
perty of  the  grantor,  had  it  been  specifically  described,  it  would 
we  think  of  necessity,  operate  upon  any  article  of  property 
which,  by  parol  testimony,  could  have  been  proved  to  have 
been  in  the  grantor's  possession  at  the  date  of  the  deed,  and 
which  remained  in  his  possession  at  the  time  of  his  death. 

According  to  this  theory,  then,  the  testimony  should  have 
been  admitted  as  a  first  link  in  a  chain  of  testimony,  to  he, 
thereafter,  followed  by  parol  proof. 

It  is,  however,  objected,  that  the  state  of  the  pieadings  did 
not  justify  the  production  of  such  evidence,  because  the  sole 
question  was,  whether  ^'  payment"  had  or  had  not  been  made? 
If  this  be  so,  then,  upon  this  issue,  there  would  not  only  be  no 
necessity  to  furnish  proof  of  the  amount  of  assets  to  be  distri- 
buted, but  if,  on  the  face  of  the  will  itself,  it  should  appear, 
that  the  plafntiff  was  to  receive  one-tenth  of  the  surplus,  he 
might  recover  one-third  of  the  estate,  provided  his  pleadings 
claimed  a  third. 

Now  what  is  the  issue  in  this  case?  The  defendants  in  their 
rejoinder  allege,  that  they,  the  executors,  had  fully  paid  to  the 
plaintiff  '^  the  full  amount  of  his  proportion  of  the  estate  of 
her  father. ' '  In  this  language  the  issue  is  joined .  The  terms 
of  this  issue  bring  before  the  jury,  in  the  broadest  form, 
the  consideration  of  what  was  ^'  the  amount  of  plaintifiT's  pro- 
portion of  the  estate."  Admitting,  for  the  sake  of  this  aigu^ 
ment,  that  the  rejoinder,  which  tenders  an  issue  of  payment  of 
the  precipe  sura  now  mentioned,  would  exclude  all  evideno^ 


OF  MARVLANH.  44S 


Hannon's  Ezc*n,  ««.  The  State,  uio  of  liobey  and  wife.— 1851. 

gohig  to  show  the  amount  of  estate,  (and  it  isonljso  aaeumed 
for  the  purpose,  without  an  intention  so  to  decide,)  yet,  un* 
der  the  peculiar  language  of  the  issue  above  mentioned,  we 
must  consider  the  evidence  as  admissible,  for  the  purpose  of 
showing  what  was  the  amount  of  the  estate,  and,  of  course, 
what  was  the  plaintiff's  proportion;  the  plaintiff's  claim  being 
only  to  be  calculated  by  ascertaining,  in  the  first  place,  what 
was  the  amount  of  the  whole. 

The  present  record  does  not,  perhaps,  strictly  present  the 
question,  ^<  What  did  pass  by  the  deed  of  the  8ih  September, 
1832?" 

It  must,  of  necessity,  arise  at  the  trial  of  the  cause  on  the 
procedendo^  and  we  deem  it  proper  to  say,  that  on  the  best  con- 
sideration we  have  been  able  to  give,  it  was  competent  to  pass 
to  the  grantees  one-half  of  the  personal  estate  of  the  grantor, 
which  should  remain  in  his  possession  at  the  time  of  his  death, 
afier  payment  of  his  debts  and  other  proper  expenses  and  char- 
gee  of  administration.  Taking  into  view  the  relations  in  which 
the  parties  stood  to  each  other,  it  must  be  regarded  as  intending 
to  secure  to  the  grantees  their  proportionate  share,  as  children 
and  co-representatives  of  their  father's  estate,  at  his  death.  In 
many  cases,  such  a  proceeding  might  not  only  be  justified,  but 
required  by  every  equitable  consideration.  We  know  of  no 
rule  of  law  which  is  violated  by  thus  securing  to  a  child,  by 
deed,  the  proportion  of  the  estate  which  the  law  would  give 
him  as  a  distributee,  in  case  of  intestacy. 

The  case  of  Hope  and  Hutchins,  has  declared  the  law  in 
the  case  of  a  deed  for  specific  property,  and  if  the  enumeration 
of  all  the  articles  of  personal  property  possessed  and  owned  by 
the  grantor  at  the  date  of  the  deed,  had  been  given,  then  those 
enumerated  articles,  and  the  natural  increase  from  such  as  were 
capable  of  such  increase,  would,  according  to  adjudged  cases, 
have  been  passed  to  the  grantees.  But  it  is  said,  this  deed  is 
too  uncertain  for  the  want  of  such  description,  and  is  therefore 
void. 

In7  H.  ^  J.y  147  Cook  and  Harringiony  the  court  have 
said,  that  a  deed  transferring  to  a  grantee  all  the  personal 
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property  belonging  to  the  grantor,  without  any  attempt  to  des- 
cribe particular  articles,  will  pass  all  that  may  be  proved  by 
parol  testimony  to  have  belonged  to  the  grantor  at  the  date  of 
the  deed ;  a  description  of  particulars  is  therefore  not  necessary. 

Nor  do  we  find  any  authority  to  forbid  the  transfer  of  such 
personal  property  subsequently  acquired,  as  the  grantor  may 
leave  at  his  death.  He  could  have  given  his  bond,  payable  at 
his  death,  for  any  specific  sum.  He  could  have  bound  binh 
self  in  a  penalty,  to  coerce  his  executors  to  transfer  any  specific 
property  to  the  obligee,  at  his,  the  obligor's,  death.  Why  wiU 
not  the  same  principle  apply  to  such  a  deed  as  the  present? 

On  the  whole,  we  conclude,  that  consistently  with  the  plead- 
ings, the  deed  should  have  been  admitted,  and  should  have 
the  legal  effect  to  reduce  the  amount  of  the  estate,  which  was 
to  prove  the  aggregate  sum,  out  of  which  the  plaintiff  was  to 
receive  her  proportion. 

JUDGMENT  REVERSED   AND  PROCEDENDO. 


John  Stull  vs.  Thomas  D.  Hurtt,  Martha  E.  Hurtt 

and  others. — juhc  1861. 

A  Tendee  a^^ed  to  purchase  certain  lands,  for  a  certain  turn,  part  of  which 
he  was  to  pay  on  the  firtt  of  January,  1848,  and  ezecote  a  mortgage  of  tha 
lands  to  Mcnro  the  balance,  both  of  which  he  failed  to  do,  and  at  the  time 
the  firtt  payment  became  dae,  it  waa  proved  that  he  was  in  embarrass^ 
circumstances,  and  was  pressed  b^  other  creditors  whose  claims  he  was  nn- 
able  to  satisfy.  Held  :  That  under  these  circumstances  the  Tender  was 
not  bound  to  resort  to  his  remedy  at  law,  before  he  coold  enfbree  hie  UcB  in 
equity. 

A  tendee  contracted  in  writing  to  purchase  **  a  farm  or  tract  of  land,  called 
Mother's  Core,  containing  one  hundred  and  seventy -three  acres,  more  tf 
Ism,**  for  which  he  promised  to  pay  the  gross  sum  of  $3900.  At  the  time 
the  contract  was  made,  the  vendor,  when  questioned  as  to  tb»  nttmber  of 
eaves,  told  the  Tendee  thai  «  ho  bad  heaitd  hie  brother  ety  that  Urn  oMplat 
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esUed  Ibr  one  bnndred  uid  seven tjr.thrae  aeree,  but  he  did  not  himeelf 
know  the  quantity,  never  having  aeen  it  sarveyod.    Held  :  That  this  state, 
mont  of  the  vendor  cannot  be  considered  sach  a  representation  as  would 
make  it  inequitable  to  compel  the  vendee  to  perform  the  contract,  though 
the  farm   was  found  to  contain  but  one  hundred  and  forty.five  acres. 

If  this  fttatement  could  be  regarded  as  a  representation  of  quantity,  on  the 
fori  of  Iht  vendor,  the  proposition,  that  it  was  of  the  essence  and  part 
of  the  contract,  and  being  so,  this  large  discrepancy  ought  to  entitle  the 
vendee  to  an  allowance  for  the  deficiency,  might  have  some  weight. 

In  the  absence  of  fraud,  wilful  concealment,  misrepresentation  or  any  specific 
representation  of  quantity,  except  as  stated  in  the  above  contract,  from  which 
it  elearly  appears  the  land  was  not  sold  by  the  acre,  equity  cannot  be  in- 
voked to  allow  for  a  deficiency. 

In  the  absence  of  fraud,  the  words  "more or  2ess,'''muBt  be  considered  as 
qualifying  the  representation  of  quantity,  and  neither  psrty  can  claim  re. 
Uef  either  fop  a  deficiency  or  a  surplus. 

This  contract  mast  be  considered  a  sale  of  lands  for  a  specified  sum,  in 
which  the  wordi,.'*fiu>rs  or  le$s,**  are  intended  to  negative  any  representation 
of  quantity. 

Appeal  from  the  Court  of  Chancery. 

The  bill- in  this  case  was  filed  by  the  appellees  against  the 
appeihiDt  for  the  specific  execution  of  a  contract  for  the  sale  of 
lands.  The  terms  of  (he  contract  are  slated  in  the  opinion  of 
this  court.  The  bill  alleges  the  failure  of  the  vendee  to  com- 
ply with  the  terms  of  sale^  his  embarrassed  pecuniary  condition^ 
andother  circumstances^  showing  the  vendors*  to  be  without 
remedy  at  law^  and  prays  that  the  vendee  may  be  decreed  to 
perform  bis  contract,  and  in  default  thereof  the  lands  be  sold  to 
pay  the  purchase  money. 

The  defendant  was  summoned  but  not  appearing  an^  inter- 
locutory decree  was  passed  against  him,  testimony  taken  estab- 
lishing: the  allegations  of  the  bili^.and  a  decree  passed  for  the 
sale  of  the  lands.  After  the  decree  and  after  the  trustee  bad 
advetlised  the  property  for  sale,  the  vendee  filed  a  petition  ex* 
cusing  himself  from  not  making  defence  at  the  proper  time> 
and  alleging,  that  while  the  negotiation  was  going  on  and  at 
the  time  of  the  contract^  the  vendor  represented  that^tfae  numbec 
of  acr^  specified  in  the  contract  (one  hundred  and  seventy- 
thrcv^  actes)  wiaa  0hown>to  be  the  true  number  by  an  old  plat^ 
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but  that  subsequently^  and  after  the  first  payment  bad  been 
made  and  possession  delivered,  the  vendors  caused  a  survey  of 
the  land  (o  be  made,  by  iivhich  it  appeared  that  it  only  con- 
tained one  hundred  and  forty-five  acres,  one  rood  and  thirty- 
perches,  and  praying  that  the  trustee  might  be  prohibited  from 
selling,  the  decree  vacated,  or  allowed  tostand  only  as  a  security 
for  the  performance  by  the  petitioner  of  his  contract  of  purchase, 
after  such  deductions  from  Che  purchase  money,  on  account  of 
deficiency,  as  he  might  appear  to  be  entitled  to. 

Thofruis  D,  Hurtif  the  party  who  made  the  contract  of 
sale  for  himself  and  the  other  vendors,  answered  this  petition, 
expressly  denying  all  misrepresentation  in  reference  to  the 
quantity  of  land  or  in  any  other  respect.  The  answer,  however, 
admits,  that  in  the  course  of  the  conversation  of  respondent 
with  the  agent  of  the  vendee,  with  whom  the  contract  was 
made,  the  agent  inquired  if  respondent  knew  the  quantity  of 
the  land?  that  respondent  told  him  he  did  not,  he  bad  never 
seen  it  surveyed,  but  he  had  heard  his  brother  say  the  ddplai 
called  for  one  hundred  and  seventy-three  acres.  The  answer 
also  admits  that  said  farm  contains  but  one  hundred  and  forty- 
five  acres,  two  roods  and  four  perches. 

Upon  this  petition  and  answer  the  chancellor  (Johnson) 
passed  an  order  dismissing  the  petition  with  costs,  and  from 
this  order  as  well  as  from  the  decree  for  the  sale  of  the  land, 
the  vendee  appealed. 

The  cause  was  aigued  before  Dorset,  C  J.  Chambbbs, 
Martin  and  Frick,  J. 

By  McLean,  for  the  appellant,  and 
By  Yickers,  for  the  appellees. 

Frick,  J.,  delivered  the  opinion«of  this  court. 

The  appellant,  by  iS.  S.  Cake,  his  agent,  agreed  ia  wridag 
with  Thomas  D.  Hurtty  to  purchase  a  tract  of  land  called 
'^  Mothered  Oarre,"  containing  ooe  hundred  and  seyeoty  three 
acres,  more  or  leas,  for  the  sum  of  twenty -three  hundred  dollai8< 
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first  payment  of  five  hundred  dollars  to  be  made  on  the  Ist 
day  of  January^  1S48,  at  which  time  possession  was  to  be  de- 
livered; and  the  balance  in  three  annual  instalments  of  six 
hundred  dollars^  payable  in  one^  two  and  three  years  thereafter. 
It  was  further  agreed  that  the  appellant  was  to  receive  a  good 
aod  snflScient  deed  of  the  land,  while  at  the  same  time  he  was 
to  execute  and  deliver  to  the  appellees  a  mortgage  deed  of  the 
premises,  as  security  for  the  three  last  payments  mentioned  in 
the  said  agreement. 

The  land  in  question  belonged  to  all  the  appellees^  aod  the 
appellant  himself  afterwards  recognized,  and  by  his  signature 
OD  the  back,  affirmed  and  endorsed  the  agreement  as  his  own. 

The  deed  of  conveyance  of  the  land  was  duly  executed  by 
the  appellees,  and  tendered  to  the  appellant.  At  the  same  time 
the  contemplated  mortgage  was  prepared  and  presented  to  the 
appellant  for  his  execution,  which,  however,  he  evaded  and 
delayed  until  the  first  payment  under  the  agreement  became 
due.  Failing  in  this  payment,  the  bill  was  filed  alleging  the 
inability  of  the  appellant  to  pay,  even  if  proceedings  at  law 
were  instituted  to  enforce  it,  and  prajring  by  reason  thereof, 
either  the  specific  performance  of  the  agreement,  or  that  by  the 
usual  proceeding  by  sale  of  the  land,  the  lien  of  the  appellees 
as  vendors,  might  be  enforced  in  equity. 

The  testimony  taken  under  an  interlocutory  decree,  discloses 
the  embarrassed  pecuniary  condition  of  the  appellant  in  the 
early  part  of  the  year  1848,  when  the  first  instalment  became 
due;  that  he  was  at  that  time  importuned  and  pressed  by 
claims  made  upon  him  by  other  creditors,  which  he  was  unable 
to  satisfy;  indicating  clearly  that  he  had  not  then  means  or 
property  sufficient  to  pay  all  his  liabilities.  The  question  is, 
whether  under  such  circumstances,  the  appellees  were  bound 
to  resort  to  the  remedy  at  law,  before  they  could  invoke  the 
aid  of  a  court  of  chancery  to  enforce  the  equitable  lien  which 
the  parties  themselves  contemplated;  and  which  the  appellant 
has  evaded  by  his  refusal  to  perfect  the  agreement,  and  execute 
ik»  mortgage  as  stipulated  between  them? 
.  If  the  mortgage  provided  for  in  the  contract,  and  which  was 
67        v.9 
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prepared  and  tendered  to  the  appellant  for  his  signature,  had 
been  executed  and  delivered,  the  rights  of  the  appellees  upon 
breach  of  condition,  to  resort  to  their  equitable  remedy  upon  it, 
could  not  be  questioned.  Ought  it  then  to  avail  the  appellant 
to  insist  that  his  neglect  or  his  refusal  to  do  what  he  was  bound 
to  do,  must  drive  the  vendor  to  another  and  a  more  circuitous 
remedy  than  the  one  agreed  upon,  and  expressly  v^ithin  the 
view  of  the  parties  themselves?  This  failure  on  his  part, 
would  alone  justify  the  resort  of  the  appellees  to  the  remedy 
selected  by  them,  and  relieve  the  case  from  the  course  of  pro- 
ceeding, which  it  is  insisted  they  were  bound  to  adopt,  before 
Ihe  relief  could  be  granted  which  they  are  now  seeking  in 
equity.  Under  any  aspect  of  the  case,  however,  it  was  not  in- 
cumbent on  them  to  seek  their  remedy  first  in  a  court  of  law; 
because  it  is  manifest  from  the  testimony,  such  remedy  would 
not  have  proved  adequate  and  complete,  and  their  case  is  fully 
covered  by  the  doctrine  of  this  court  in  12  6r.  ^  Jl,  479. 

The  appellees  being  thus  properly  in  a  court  of  equity,  has 
the  appellant  any  claim  to  suspend  the  action  of  that  court  in 
enforcing  the  vendor's  lien? 

In  referring  to  the  contract,  it  will  be  seea  that  the  land  was 
not  sold  at  a  stipulated  price  per  acre,  but  for  a  sum  in  gross, 
and  is  described  as  <^  a  farm  or  tract  of  land  called  Mother^ s 
Care,  containing  one  hundred  and  seventy-three  acres,  more 
or  less."  It  is  the  farm  or  tract  of  land  which  is  sold  in  terms 
as  an  entirety,  and  the  contract  is  not  predicated  of  the  quanti- 
ty of  land.  It  is  true,  the  vendor  when  questioned  as  to  the 
number  of  acres^  told  the  vendee  that  he  had  heard  his  brother 
say  the  old  plot  called  for  one  hundred  and  seventy-three  acres; 
but  he  did  not  himself  know  the  quantity,  never  having  seen 
it  surveyed.  Upon  this  statement,  it  is  alleged  that  the  land 
was  sold  in  reference  to  this  plot,  and  that  it  constitutes  a  rep- 
resentation of  quantity.  This  explanation  with  regard  Co  the 
number  of  acres,  and  his  means  of  stating  it,  disclosed  at  the 
same  time  to  the  appellant,  can,  by  no  fair  construction^  be 
considered  such  a  representation  as  would  make  it  inequitable 
to  compel  the  performance  of  the  appellant's  part  of  the  con- 


OF  MARYLAND.  451 


Stall  V9.  Hurtt,  et  al,— 1851. 


tract.  It  is  not  pretended  that  he  did  not  hear  his  brother  say 
80.  But  the  argument  is^  that  (bis  representation  was  of  the 
essence  and  part  of  the  contract;  and  being  so,  the  large  dis- 
crepancy between  the  quantity  sold  and  quantity  contracted 
for,  ought  to  suspend  the  decree  of  the  court,  and  let  in  the  claim 
of  the  appellant  to  be  allowed  for  deficiency. 

The  proposition  might  have  some  weight  if  we  could  regard 
this  as  a  representation  on  the  part  of  the  vendor.    Bat  he 
expressly  stated  that  he  did  not  know  the  number  of  acres, 
except  from  what  another  had  told  him;   which  might  or 
might  not  be  true,  but  for  which  he  did  not  intend  to  make 
himself  responsible.     And  to  avoid  any  such  inference  or| con- 
struction, it  is  expressly  stated  in  the  contract  that  the  tract 
contains  that  quantity  of  acres,  more  or  lessj  for  which  a  gross 
sum  was  stipulated  to  be  paid.     In  the  absence  of  any  fraud, 
and  none  is  pretended  or  alleged,  these  words  must  be  con- 
sidered as  qualifying  the  representation  of  quantity,  and  neither 
party  could  claim  relief,  either  on  account  of  a  deficiency  or  a 
surplus.     Such  is  the  doctrine  of  this  court  in  Jones  vs.  Plater, 
2  CHUy  126,  and  in  the  absence  of  any  specific  representation 
of  quantity,  except  as  stated  in  the  contract,  from  which  it 
manifestly  appears  that  the  land  was  not  sold  by  the  acre,  a 
court  of  equity  cannot  be  invoked  to  allow  for  deficiency. 
Neither  fraud,  nor  wilful  concealment,  or  misrepresentation  on 
the  part  of  the  vendor  appears  on  the  record,  and  the  contract 
must  be  considered  a  sale  of  the  land  for  the  specified  sum,  in 
which  the  words  '^  more  or  less,"  are  intended  to  negative  any 
representation  of  quantity.     And  the  appellant  having  failed  to 
comply  with  his  stipulations  for  the  payment,  the  decree  of  the 
chancellor  was  correct,  and  must  be  afilimed,  and  the  case  re- 
manded. 

DECREE    AFFIRMED. 
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Nicholas  Baylies  and  James  E.  Ttson,  vs.  Philip  T* 

Ellicott. — June  1851. 

It  is  the  policy  of  the  insolvent  laws  of  this  State  to  require  nothing  more 
from  insolvent  debtors  than  an  honest  and  full  surrender  of  their  estates 
for  the  benefit  of  their  creditors,  to  entitle  them  to  a  personal  discharge 
from  their  debts. 

A  debtor  applied,  on  the  9nd  of  Jnly,  1850,  to  a  justice  of  the  orphans  court 
of  Howard  district,  for  the  benefit  of  the  insolvent  laws.  He  had  resided 
in  Howard  district  for  twelve  months  immediately  preceding  his  applica- 
tion, but  for  the  residue  of  the  two  years  had  resided  in  Baltimore  city.  He 
presented  with  his  petition  a  certificate  oi  the  clerk  of  Howard  district, 
that  he  had  not,  within  two  years,  applied  for  the  benefit  of  tlic  insolTent 
laws  of  the  State,  but  did  not  present  a  similar  certificate  from  the  clerk  of 
Baltimore  county.  He  received  his  personal  discharge,  and  failing  to  give 
notice  to  bis  creditors,  as  required  by  the  order  of  the  justice,  on  the  30tb 
of  December,  1850,  Howard  district  court,  before  whom  said  order  re- 
quired him  to  appear,  ordered  the  time  of  publication  to  be  extended. 
Held: 

That  the  defects,  if  any,  in  these  proceediogst  are  cured  by  the  2nd  sections 
of  the  act  of  1844,  ch.  304,  and  of  the  act  of  1836,  ch.  393. 

The  act  of  1849,  ch.  88,  granting  appeals  to  this  court,  in  cases  of  insolTent 
proceediogs,  applies  to  Howard  district  court,  as  well  as  to  the  county 
courts.     This  act  is  a  remedial  law,  and  is  to  be  liberally  construed. 

The  law  creating  Howard  district  court,  invested  it  with  all  the  powers  and 
jurisdiction  of  the  county  courts,  and  in  all  acts  of  Assembly  passed  sinee, 
touching  the  powers  and  jurisdiction  of  county  courts,  this  court  is  to  be 
regarded  as  included,  unless  excluded  in  terms. 

Appeal  from  Howard  District  court. 

On  the  2ncl  of  July^  1850,  the  appellee  presented  bis  peii* 
tion  to  McLane  Broum,  a  justice  of  the  orphans  court  of 
Howard  district^  for  the  benefit  of  the  insolVent  laws.  The 
justice  granted  him  a  personal  discharge,  appointed  him  to 
appear  before  Howard  district  court,  to  answer  ail  allegations 
made  against  him,  and  directed  him  to  give  notice  to  his  credi- 
tors, by  inserting  a  copy  of  the  order  of  the  justice  in  the 
Howard  OazettCy  once  a  week,  for  three  consecutive  months 
before  said  day,  to  appear  in  said  court  on  that  day,  and  show 
cause,  &c.  The  proceedings  were,  on  the  same  day,  filed 
with  the  clerk  of  Howard  district.    On  the  day  appointed,  the 
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appellants,  creditors  of  the  petitioner,  appeared,  and  moved 
the  court  to  dismiss  the  petition,  which  motion  the  court  over- 
ruled, and  the  appellants  appealed.  The  grounds  on  which 
Ihe  motion  was  made,  and  all  the  facts  of  the  case,  are  fully 
stated  in  the  opinion  of  this  court.  The  appellee  made  a  mo- 
tion to  dismiss  the  appeal. 

The  cause  was  argued  before  Spence,  Martin  and  Frick,  J. 

By  Alexander  and  Nelson  for  the  appellants,  and 
J.  T.  B.  Dorset  and  R.  Johnson  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  application  by  the  appellee  for  the  benefit  of  the 
insolvent  law  of  the  Slate  of  Maryland.  The  appeal  is  taken 
from  an  order  of  Howard  district  court,  overruling  a  motion  on 
the  part  of  appellants  to  dismiss  the  petition,  for  the  following 
reasons: — ''  1st.  That  it  does  not  appear  that  notice  has  been 
given  to  the  creditors,  &c.,  as  directed  by  the  order  which  was 
passed  on  the  application."  '^  2nd.  That  the  petitioner  did 
not  present  with  his  application  a  certificate  from  the  clerk  of 
the  county  wherein  he  resided  for  the  space  of  two  years  next 
before  his  said  application;  that  he  had  not  applied  for  the 
benefit  of  the  act  for  the  relief  of  sundry  insolvent  debtors,  and 
its  supplements,  within  two  years  next  before  the  date  of  his 
application."  '^  3rd.  That  the  petitioner  resided  in  the  city  of 
Baltimore  within  two  years  next  before  the  date  of  this  appli- 
cation^  and  did  not  present  to  the  justice  of  the  orphans  court 
a  certificate  of  the  clerk  of  Baltimore  county;  that  he  had 
not  applied  for  the  benefit  of  the  act  for  the  relief  of  sundry 
insolvent  debtors,  and  its  supplements,  within  two  years  next 
before  the  date  of  his  application." 

On  the  part  of  the  petitioner  it  was  shown,  '^  1st.  That 
Howard  district  court  was  in  session  on  the  30th  December^ 
18S0." 

2nd.  That  on  the  same  day  the  following  paper  was  file^ 
with  the  clerk  of  the  court;  ^'  Samuel  EUicott  and  Philip  ^ 
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EUicotty  insolvent  petitioners.  Mr.  Worthington  enlarge 
the  time  of  publication  of  notice  to  creditors^  Thomas  B, 
Dorset/. ^^ 

And  that  the  following  docket  entry  was  thereupon  made: 
''  Time  of  publication  extended  to  f^eptember  term,  1851^ 
order  filed." 

It  was  admitted  by  the  parties,  that  <he  petitioner,  at  (he 
date  of  his  application,  and  for  twelve  months  next  before  that 
date,  had  resided  in  Howard  district,  and  for  twelve  months 
next  before  that  term,  he  had  resided  in  the  city  of  BaUimore. 

The  record  shows,  that  the  petitioner ,  at  the  time  he  made 
his  application  to  the  justice  of  the  orphans  court,  for  his  per- 
sonal discharge,  presented  the  certificate  of  the  clerk  of  How- 
ard district  court,  that  he  had  not,  within  two  years  next 
preceding  bis  application,  applied  for  the  benefit  of  the  insol- 
vent laws  of  Maryland. 

The  counsel  for  the  appellants,  in  their  argument,  assume 
the  following  positions: — ^-  1st.  l^hat  as  the  petitioner,  during 
part  of  the  two  years  next  preceding  his  application,  resided  in 
the  city  of  Baltimore,  he  ought,  at  the  time  of  his  application, 
and  as  parcel  thereof,  to  have  presented  to  the  justice  of  the 
orphans  court,  a  certificate  from  the  clerk  of  Baltimore  county 
court,  that  he  had  not,  within  two  years  next  preceding  the 
date  of  his  present  application,  made  a  similar  application 
within  the  city  of  Baltimore.^ ^  ^*  2nd.  That  the  failure  of 
the  petitioner  to  give  notice  to  his  creditors,  as  directed  by  the 
justice,  forfeited  his  right  to  a  discharge.  That  Howard  dis- 
trict court,  in  December,  1850,  had  no  authority  to  extend  the 
time  for  appearance,  or  giving  notice  to  creditors;  and  if  it 
possessed  any  such  authority,  did  not  validly  exercise  the 
same." 

It  is  the  policy  of  the  insolvent  law  of  Marylandy  as  clearly 
shown  by  the  provisions  of  her  statutes,  to  require  nothing  more 
from  insolvent  debtors,  than  an  honest  and  full  surrender  of 
their  estates  for  the  benefit  of  their  creditors,  to  entitle  them  to 
a  per»)nal  discharge  from  their  debts. 

We  should,  in  this  case,  be  greatly  at  fault,  satisfactorily  to 
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answer  the  able  and  ingenious  argument  of  the  appellan<8^ 
counsel,  on  the  objections  made  by  them  to  the  ruling  of  the 
court  in  this  case,  were  it  not  that  we  consider  the  acts  of 
Assembly  of  1844,  ch.  304,  and  of  1836,  ch.  293,  furnish  a 
full  and  conclusive  answer  to  (heir  objectione. 

Ii  is  difficult  (Q  imagine  what  language  the  legislature  could 
have  employed  to  cure  defects  in  proceedings  of  this  descrip* 
tion,  broader  or  more  unmeasured  than  they  have  employed  in 
the  second  section  of  the  act  of  1844,  cb.  304.  '^  That  all 
defects  in  any  proceedings  now  pending,  or  hereaAer  to  be  insti- 
tuted^^ '^  may  be  cured  at  any  lime  before  the  final  action  of  the 
county  courts,"  '^as  if  the  whole  subject  be  taken  updenavo^BO 
as  to  enable  the  applicant  to  comply  fully  with  the  several  re- 
quisitions of  the  act  to  which  this  is  a  supplement^  and  its  va- 
rious supplements.'^ 

The  act  of  1836,  cb.  293,  sec.  2,  makes  as  ample  provision, 
by  investing  the  courts  with  full  power  in  their  discretion,^^  in 
all  cases"  to  extend  the  time  of  publication  of  notice  to  cre- 
ditors. 

The  motion  to  dismiss  the  appeal  in  this  case,  is  upon  the 
ground,  that  the  act  of  1849,  ch.  88,  restricts  appeals  to  cases 
of  insolvent  proceedings  pending  in  the  county  courts,  to  the 
exclusion  of  Howard  district  court.  Would  it  be  just  to  impute 
to  the  legislature  the  intention  to  exclude  the  people  of  Howard 
district  from  the  important  right  of  appeal  in  this  class  of  cases,, 
which  they  had  secured  to  all  the  other  citizens  of  the  I^State? 
The  law  which  creates  this  District  constitutes  the  judges  of 
the  third  judicial  district  the  judges  of  that  court,  and  invests 
them  with  all  the  jurisdiction  of  the  county  courts  of  the  State. 

In  the  acts  of  Assembly,  since  the  origin  of  this  District, 
touching  the  powers  and  jurisdiction  of  the  county  courts  of 
the  State,  it  is  sometimes  included  in  terms,  sometimes  omitted. 
But  that  this  court  was  to  have  all.  the  powers  and  jurisdiction 
of  the  county  courts,  unless  excluded  in  terms,  cannot  be  ques- 
tioned. If  this  be  not  the  true  construction,  whence  the  juris- 
diction of  this  court  to  entertain  appeals  from  judgments  ren- 
dered by  jtistices  of  the  peace?    How  do  insolvent  cases  come 
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within  iheir  jurisdiction,  as  the  law  directs  their  applicatioos 
to  be  sent  by  a  judge  of  the  orphans  court  to  the  county  court? 
The  petitioner  is  to  present  the  certificate  of  the  clerk  of  the 
county  court,  when  literally  speaking,  there  is  no  such  official. 
The  act  of  1849,  is  a  remedial  law,  and  to  give  it  the  partial 
construction  contended  for,  would  be  a  violation  of  all  the 
rules  usually  resorted  to  in  the  interpretation  of  such  statutes. 
We  concur  in  the  opinion  of  the  court  below,  overruling  the 
motion  to  disniiss  the  petition,  and  the  case  is  remanded  for 
f urthc  r  proceedings. 

CASE  REMANDED. 


Isaac  Glass  and  others,  vs.  Isaac  Ramsey  and  Hugh 

Jenkins. — June  1851. 

Tho  finding  of  a  jury  upon  the  (rial  of  imaoe  framed  upon  a  cttceat  to  a  will, 

ia  eonoIaaiTe,  with  reapect  to  all  queationa  touching  the  validity  of  tha 

will. 
But  when  auch  a  rerdict  ia  introduced  to  defeat  a  claim  by  the  executora,  for 

coflta  and  exponsea  incurred  in  reaiating  the  eavtat,  upon  the  ground  that  it 

imputed  fraud  to  the  executors  in  the  procurement  of  the  will,  it  ia  collator. 

ally  introduced,  and  ia  open  to  examination. 
Afier  probate  of  a  will  and  grant  of  letters  tcatamantaryt  eoanael  fees  and 

coats  will  be  allowed  to  the  executora  for  reaiating  a  eave€t  to  tho  will,  and 

such  executora  will  alao  be  allowed  their  commiaaiona. 

Appeal  from  the  orphans  court  of  BaUimore  county* 

The  will  of  George  HiUson,  deceased^  was  admitted  to  pro- 
bate, and  letters  testamentary  granted  to  the  appellees,  named 
therein  as  executors.  Afterwards^  a  caveat  was  filed  by  the 
appellants,  praying  that  the  probate  of  this  will  might  be  re- 
voked and  the  will  set  aside.  Certain  issues  were  then  framed 
and  sent  to  BcUiimare  county  court  for  trials  and  among  ocheis, 
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the  following.    The  appellees  were  (he  defendants  in  (he  trial 
of  these  issues: 

4th.  '<  Whether  the  executors  of  said  paper  or  instrument  of 
writing,  by  the  said  George  Hutson^  was  procured  by  fraud  or 
fraudulent  misrepresentation  by  the  defendants,  or  either  of 
them,  or  by  others  acting  with  their  privity  or  by  their  direc- 
tion." 

The  jury  found  a  verdict  for  the  caveators  on  all  the  issues^ 
and  on  appeal,  the  judgment  of  the  county  court  pronounced 
upon  this  verdict  was  aflSrmed,  (see  ante  66,)  by  this  court. 
Thereupon,  the  orphans  court,  on  the  4tb  of  June,  1850,  pass- 
ed an  order,  revoking  the  probate  of  the  will,  the  grant  of 
letters  testamentary  to  the  appellees,  and  granting  letters  of  ad- 
ministration, on  the  personal  estate  of  the  deceased,  to  a  brother 
of  the  deceased. 

The  executors,  the  appellees,  then  exhibited  an  administm- 
tion  account,  in  which  they  claim  an  allowance  for  counsel 
fees,  costs  and  expenses  incurred  by  them  in  resisting  the  caveat 
to  the  will,  and  also  their  commissions  of  five  per  cent.  The 
balance  of  the  personal  estate,  amounting  to  $17,287.35,  they 
paid  over  lo  the  administrator,  who  executed  a  receipt  and 
release  therefor.  The  appellants  filed  exceptions  to  the  al- 
lowance of  the  several  items  of  this  account,  embracing  said 
counsel  fees,  costs,  expenses  and  commissions. 

Depositions  were  then  taken  and  filed  in  the  cause,  showing 
that  the  chaiges  for  counsel  fees  were  moderate  and  reasonable, 
and  clearly  exhonerating  Huffh  JenlcinSy  one  of  the  said  execu- 
tors from  any  fraud  or  practice  of  any  kind  touching  said  will; 
and  showing  that  he  knew  nothing  of  the  execution  or  the  exist- 
ence thereof,  until  after  the  death  of  the  testator,  George  Hut^ 
son.  It  was  agreed,  that  these  depositions  should  be  admitted 
upon  the  questions  relating  to  the  accounts  of  the  executors^ 
<<  subject,  nevertheless,  to  objections  on  the  ground  of  inad- 
missibility." Further  evidence  was  also  taken,  showing  that 
said  executors  had  duly  given  bond^  and  proceeded  faithfully 
in  the  discharge  of  their  duties  as  executors,  sellfng  under  the 
58        V.9 
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order  of  the  orphans  court  certain  leasehold  property  of  ihd 
deceased,  &c. 

Upon  this  testimony  the  orphans  court,  on  the  8th  of  Octo- 
ber, 1850,  being  of  opinion  that  the  said  executors  are  entitled 
to  an  allowance  out  of  the  estate  for  all  costs  and  expenses 
properly  incurred  by  them  in  resbting  said  caveat^  as  well  ia 
said  orphans  court  as  in  Baltimore  county  court,  and  the  Court 
of  Appeals,  passed  an  order  allowing  said  claims,  as  stated  in 
their  account,  and  also  the  commissions  claimed  by  them. 
From  this  order  the  appellants  appealed. 

The  cause  was  aigued  before  Dorset,  C.  J.,  Spencb, 
Martin  and  Frick,  J. 

EiLBouRN  and  Maulsbt  for  the  appellants^  insisted  upon  a 
reversal  of  the  order. 

1st.  Because  the  finding  of  the  jury  in  the  trial  of  the  ec»eaij 
is  conclusive  evidence  of  the  facts  therein  contained,  and  no 
evidence  is  admissible  to  invalidate  or  contradict  it. 

2nd.  The  participation  of  the  appellees  in  the  fraadulent 
procurement  of  the  said  will,  bars  them,  in  law  and  equity, 
from  claiming  and  receiving  compensation  for  their  expenses  in 
employing  counsel  to  defend  the  same,  and  from  any  other  ex- 
penses consequent  upon  their  defending  and  attempting  to  es- 
tablish the  same,  and  from  all  claim  for  commissions  as  ex- 
ecutors. 

Nelson  for  the  appellants,  contended  for  an  affirmance. 

Because  the  counsel  fees  and  expenses  allowed  by  said  or- 
der, were  incurred  by  the  appellees  in  the  dischaige  of  their 
duties  as  executors,  and  were  properly  chargeable  yipon  the 
estate.  ^ 

Martin,  J.,  delivered  the  opinion  of  this  court. 

By  the  agreement  of  counsel  in  this  case,  it  is  stipulated,  that 
the  depositions  filed  in  tb^  proceeding  before  the  orphans  courC^ 
shall  be  made  a  part  of  that  proceeding,  subject  to  all  objectioDs 
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OQ  the  grouod  of  admissibility,  and  from  the  points  filed  by 
the  counsel  for  the  appellants,  we  find,  that  the  only  exception 
taken  to  the  adroisubiHiy  of  these  depositions  is,  that  they  can- 
not be  introduced  to  establish  or  contradict  the  finding  of  the 
jury  in  the  trial  of  the  caveat^  in  which  the  verdict  imputes  to 
both  the  appellees  the  fraudulent  procurement  of  the  paper  pur- 
porting to  be  the  last  will  and  testament  of  Getirge  Hutson^ 
out  of  whoee  estate  compensation  is  now  claimed  by  them  for 
costs  and  expenses  in  employing  counsel  to  resist  the  caveat. 

It  is  certainly  true,  that  this  finding  of  the  jury  is  to  be  treat- 
ed as  conclusive,  with  respect  to  all  questions  touching  the  va- 
lidity of  the  wilL  The  case  of  Reed  vs.  Jackson^  1  Easi.y 
355,  cited  by  the  counsel  for  the  appellants,  sustains  this  pro- 
position. But  when  upon  a  new  and  difierent  issue,  founded 
on  a  claim  for  costs  and  expenses  incurred  by  the  appellees  in 
the  discharge  of  the  duties  imposed  upon  them  as  executors  by 
the  letters  testamentary,  the  finding  of  the  jury  upon  the  cave- 
ai  18  collaterally  introduced,  to  affect  the  propriety  or  legality  of 
such  claims,  it  is  like  all  other  evidence  of  that  character,  open 
to  explanation.  And  taking  the  depositions  furnished  by  the 
counsel  of  the  caveators j  or  the  trial  before  the  orphans  court, 
into  consideration,  the  conduct  of  Hugh  Jenkins^  one  of  the  ex- 
ecutors, is  relieved  from  all  imputation  of  fraud,  so  that  the  order 
of  the  orphans  court,  allowing  to  the  appellees,  counsel  fees  and 
costs,  is  covered  by  the  opinion  of  this  court  in  the  case  of 
Compton  vs.  Bcurnes^  4  GW,  55. 

There  is  no  grouod  for  disputing  the  correctness  of  the  order 
of  the  orphans  court  allowing  to  the  appellees  their  commissions. 
These  were  allowed  for  services  actually  rendered  to  the[estate,  by 
the  appellees,  as  executors,  and  the  propriety  of  this  order  also, 
is  fally  vindicated  by  the  case  of  McKxm  and  Marriott ^  vs- 
Duncan  J  4  GiUy  72. 

The  order  of  the  orphans  court  is  therefore  afiirmed. 

ORDER  AFFIRMED 
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Septimus  J.  Cook  t?^.  Charlkb  Duvall. — June  1861. 

A  prayer  "  that  the  jury  mutt,  upon  the  evidence  if  believed  by  tbeni,  find  a 
Terdict  for  the  defendant,**  it  too  general.  It  does  not  disclose  a  specific 
po^it  or  proposition  of  law,  to  which  the  attention  6f  the  court  was  invit- 
ed, and  the  decision  of  which  would  appear  by  the  record  on  appeal  to  this 
court.  This  the  policy  and  spirit,  as  well  aa  the  letter  of  the  act  of  1895* 
ch.  117,  requires. 

Where  a  party  bound  in  a  particular  character  to  pay  a  debt,  makes  a  piomiae 
to  pay  it,  that  promise  does  not  enlarge  the  obligation  so  as  to  make  him 
responsible  in  another  right  or  character  than  that  in  which  be  was  origi- 
nally bound. 

But  if  a  man  be  indebted  in  autre  droit,  and  in  consideration  of  forhearamce, 
to  be  granted  him,  assumes  payment  of  such  debt,  he  ma>  bind  himself 
fnfprio  jure* 

A  debt  due  by  the  wife  before  marriage,  was  presented  to  the  husband  during 
coverture,  who  promised  to  pay  it  **  if  the  plaintiff  would  wait  a  fow  days.** 
Held:  That  the  plaintiff  (k>uld  recover  against  the  husband  on  this 
promiss,  though  the  wife  died  before  he  brought  his  action. 

AppsajCi  from  Prince  Oeorge^s  coualy  court. 

This  was  an  action  of  assumpsit  by  the  appellee  agoiiiat 
the  appellant)  to  recover  the  amount  of  a  medical  account. 
Plea,  non-assumpsit  and  issue.  The  services  weie  rendered 
to  Juliet  Me  Gill,  her  children  and  servants,  whilst  she  was  a 
feme  sole. 

Exception.  The  plaintiff  offered  in  evidence  bis  acoouot, 
and  then  proved  that  the  defendant  intermarried  with  the  said 
Jidiet,  after  the  accruing  of  said  account  against  her,  and  fur- 
ther proved  that  during  the  coverture,  the  witness,  at  the  re- 
quest of  the  plaintiff,  presented  the  account  to  the  defendant 
for  payment,  who  replied,  that  <<he  would  settle  the  account, 
that  lie  had  no  money  at  the  time,  and  requested  witness  to  say 
to.the  plaintiff,  that  if  he  would  wait  a  few  days^  he  would  come 
to  his,  plaintiff's^  house,  and  settle  the  account."  The  de- 
fendant then  proved  that  said  Juliet  died  before  the  institution 
of  this  suit,  and  prayed  the  court  to  instruct  the  jury  that  vlpon 
the  foregoing  evidence ,  if  believed  by  them ,  they  must  find  a  ver- 
dict for  the  defendant,  which  Uie  court,  (Grain,  A.  J.,)  lefua- 
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ed  to  give>  but  instructed  the  jury  that  if  they  find  that  defend- 
ant, during  the  coverture,  promised  to  pay  the  said  account,  ^'  if 
the  plaintiff  would  wait  a  few  days,"  then  they  must  find  for 
the  plaintiff;  notwithstanding  they  may  find  that  the  defendant 
survived  his  wife,  the  said  Juliet.  Defendant  excepted  to  the 
refusal  to  grant  bis  prayer,  and  to  the  instruction  as  given,  and 
the  verdict  and  judgment  being  against  him^  he  appealed. 

• 
The  cause  was  aigued  before  Dorset,  C.  J.,  Chambers, 
IfABTiif  and  Frick,  J. 

TaoMAS  P.  Bowie,  for  the  appellant,  contended  that  the 
court  erred  in  its  opinion,  because  upon  the  death  of  the  wife, 
the  account  being  against  her,  no  right  of  action  against  the 
husband  existed,  notwithstanding  an  express  promise  to  pay. 

Tuck,  for  the  appellee,  insisted:  1st.  That  the  prayer  of 
the  appellant  was  too  general  in  its  terms,  and  therefore  properly 
rejected.  2nd.  That  the  court  were  right  in  refusing  said 
prayer;  and  in  the  instruction  given,  because  the  promise  of 
the  appellant  to  pay  the  account,  entitled  the  appellee  to  a  ver- 
dict, although  the  suit  was  instituted  after  the  death  of  the 
wife. 

OHABfBERS,  J.  delivered  the  opinion  of  this  court. 

The  prayer  of  the  defendant  below  was  properly  rejected 
by  the  court.  Its  general  character  did  not  disclose  a  specific 
point  or  proposition  of  law,  to  which  the  attention  of  the  court 
was  invited,  and  the  decision  of  which  would  appear  by  the 
record  on  appeal  to  this  court.  This  the  policy  and  spirit,  as 
well  as  the  letter  of  the  act  of  1825,  ch.  117,  requires. 

It  was  also  properly  rejected  if  the  point  ruled  by  the  court 
in  the  instruction  actually  given,  was  rightly  decided,  and  we 
think  it  was  so. 

The  court  place  the  case,  not  upon  any  obligation  of  the 
defendant  arising  out  of  his  condition  as  the  survivor  of  his 
w^ife^  nor  upon  the  fact  that  he  had  in  general  terms  assumed 
the  payment  of  the  debt  oris^inally  due  from  his  wife. 
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It  is  certainly  true,  that  where  an  individual  being  legally 
bound  in  a  particular  character  to  pay  a  debt,  makes  a  promise 
to  pay  it,  that  promise  does  not  enlarge  the  obligation  by  mak- 
ing him  responsible  in  any  other  right  or  character  than  that  in 
which  he  was  originally  bound.  But  it  is  equally  true  that  if 
a  man  be  indebted  in  atUre  droit,  and  in  consideration  of 
<^ forbearance,"  to  be  granted  to  him,  assume  payment  of  that 
debt,  he  may  bind  himself  proprio  jure.  If  when  the  de- 
fendant in  this  case  was  called  upon  for  the  payment  of  the  ac- 
count then  due  from  him  jure  tixoris,  be  had  expressed  his 
readiness  and  willingness,  and  his  intention  to  pay,  the  law 
would  have  regarded  it  as  simply  a  recognition  of  his  existing 
liability,  and  a  promise  to  discharge  it,  without  varying  or  en- 
larging the  extent  of  his  liability.  But  he  did  more,  he  pro- 
posed terms,  upon  which  he  assumed  absolutely  to  pay.  Such 
at  least  was  the  allegation,  and  proof  bad  been  offered  for  the 
purpose  of  sustaining  it. 

The  law  on  this  subject  is  well  laid  down  by  the  Lord  Chief 
Baron  Skynnery  speaking  for  the  judges  before  the  House  of 
Lords,  in  the  case  of  Rann  vs.  HugheSy  7  Term  R^.,  360. 

It  has  been  objected  in  the  argument  here,  that  the  evidence 
of  '^  forbearance,"  as  the  foundation  of  the  promise  was  not 
sufficient.  It  had  gone  to  the  jury  and  without  objection,  and 
its  sufficiency  was  a  question  for  them.  The  language  of  tfae 
exception  is  loose  and  not  very  technical  in  stating  the  decision 
of  the  court,  but  we  take  the  state  of  the  facts  to  be,  that  the 
plaintiff  had  offered  proof  of  the  indebtedness  of  the  wife  be- 
fore marriage,  and  of  the  marriage  and  promise  as  laid  in  the 
4th  count  of  the  nar,  and  that  the  plaintiff  did  forbear  to  sue 
until  two  years  and  a  half  thereafter,  as  appeared  by  the  writ. 
All  the  proof  offered  was  assumed  by  the  defendant's  motion 
to  be  true,  and  when  upon  this  assumption  the  court  was  asked 
to  say  the  plaintiff  could  not  sustain  the  suit,  they  say  in  effect, 
if  the  jury  believe  that  the  defendant  assumed  to  pay  the  plain- 
tiff in  consideration  of  forbearance,  promised  and  granted,  then 
the  death  of  the  defendant's  wife  would  not  prevent  the  plain- 
tiff from  recovering.     With  regard  to  the  character  of  forbear- 
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ance,  the  case  of  Gvy  vs.  Tarns  y  6  GiUy  82,  is  a  stronger  case 
than  the  one  before  us. 

JUDGMENT  AFFIBMED  WITH  C06TS. 


JoBN  H.  O WINGS  VS.  Eliza  Bates. — June  1851. 

An  iotMtata  died  leaving  a  brother  and  throe  aiaters.  The  eldest  sister,  who 
w&i  also  older  than  the  brother,  was  nnmarried.  The  other  sisters  were 
married.  Held  :  That  the  eldest  sister  was  entitled  to  administration 
open  the  estate,  and  coald  onlj  be  excladed  npon  the  representation  or  im- 
pression of  an  indefinite  absence  from  the  State. 

The  husband  of  one  of  the  unmarried  sisters  has  no  right  to  supersede  the 
eldest  sister  in  her  rightful  claim  to  the  administration,  without  the  consent, 
or  without  notice,  to  the  other  parties. 

Where  a  distributee  stands  in  the  relation  both  of  debtor  and  creditor  to  the 
estate,  and  there  are  other  parties  who  are  entitled  to  administer,  it  would 
be  derogatory  to  sound  principles  of  justice  to  commit  the  adniinistratien 
of  the  estate  to  him. 

It  was  agreed  at  an  interview  between  all  the  distributees,  that  the  eldest 
sister,  Uie  one  entitled  to  administration,  should  administer  the  estate, 
the  husband  of  one  of  the  younger  sisters  being  at  the  time  present,  and 
diselaim.'ng  all  right  or  intention  to  apply  for  the  administration.  On  the 
26th  of  December,  the  eldest  sister  left  the  State  on  a  temporary  sojourn  in 
the  District  of  Columbia,  with  the  intention  expressed  and  under8tood|Df 
returning  within  the  ensuing  month,  to  apply  for  the  administration.  On 
the  6th  of  January  following,  the  &aid  husband  of  the  younger  sister, 
without  notice  to,  or  consent,  of  the  other  parties,  applied  for  and  obtained 
the  admiaistration.  Held  :  That  under  these  circumstances  the  grant  of 
letters  to  him  was  premature  and  improvident,  end  should  be  revoked. 

Appeal  from  the  Orphans  court  of  Howard  District. 

This  appeal  was  taken  from  an  order  of  the  Orphans  court 
revoking  letters  of  administration  granted  to  the  appellant^ 
upon  the  estate  of  Mrs.  Ann  M.  Miller ^  who  died  intestate 
leatving  three  sisters  and  one  brother.    The  appellee  is  the 
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oldest  sieter^  being  also  older  ihao  her  brother,  and  the  appel* 
lant  is  the  husband  of  one  of  the  younger  sisteiB. 

The  nature  of  the  controversy  fully  appears  from  the  peti* 
tion  of  the  appellee  asking  a  revocation  of  the  letters  granted 
to  the  appellant,  and  the  answer  thereto.  This  petition  was 
filed  on  the  29ih  of  January  1850,  stating,  among  other  things, 
that  petitioner  was  a  resident  of  Baltimore  city,  that  she  was 
the  eldest  sister  and  one  of  the  heirs  of  the  intestate,  that  one 
of  the  younger  sisters  was  the  wife  of  the  aiq[>eUant;  thai  after 
the  intestate's  death,  a  meeting  of  the  heirs  was  held  at  the 
house  of  the  appellant,  when  it  was  agreed  by  the  heirs  and  by 
the  appellant  on  the  part  of  his  wife,  that  the  appellee  should 
assume  the  administration  of  the  deceased  sister's  estate;  that 
in  accordance  with  this  arrangement,  the  appellee  was  put  in 
possession  of  the  papers  and  personal  effects  of  the  intestate; 
but  that  when,  after  a  short  absence,  she  came  to  apply  for  let* 
ters  of  administration,  she  discovered  that  the  appellant,  taking 
advantage  of  her  absence,  had,  in  violation  of  the  agreement 
entered  into  by  the  heirs,  and  against  their  wishes  and  con- 
sent, applied  for  and  obtained  administration  upon  the  intes- 
tate's estate.  She  further  represented,  that  the  appellant  had 
no  legal  right  to  administer  to  her  exclusion;  and  moreover, 
that  there  was  great  impropriety  in  his  so  doing,  from  the  fact, 
that  he  was  largely  indebted  to  the  estate,  which  consisted  prin- 
cipally, if  not  wholly,  of  a  laige  sum  of  money,  then,  and  for 
a  long  time  previous  m  the  hands  of  the  appellant;  and  that 
there  were  considerable  matters  of  account  between  him  and 
the  estate,  the  settlement  of  which,  in  any  legal  or  equitaUe 
manner,  would  be  impracticable,  so  long  as  the  appellani  was 
clothed  with  the  character  of  administrator.  She  tbeiefoce 
prayed  that  the  appellant^s  letters  of  administration  might  be 
revoked. 

The  appellant,  by  his  answers  denied  that  at  the  time  of  his 
obtaining  letters  of  administration,  the  appellee ^s  residence  was 
in  the  city  of  Baliimore,  and  allied  that  for  some  yean  pre- 
vious, and  at  the  time  of  filing  his  answer,  she  bad  resided, 
and  did  then  reside,  out  of  the  State  of  Maryland^  and  that 
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she  was  therefore  not  enlitled  to  be  regarded  in  (he  grantiiig  of 
leUeni  of  administration,  uniesB  she  had  actually  applied  for 
them. 

He  denied  the  alleged  agreement  among  the  heirs,  and  as- 
serted that  no  binding  obligation  was  entered  into  on  his  part; 
that  be  refused  to  administer,  owing  to  his  indignation  at  the 
cotime  that  had  been  pursued,  and  well  knowing  that  if  the  ap- 
pellee were  to  remain  in  the  State,  she  might  at  any  time  pre- 
sent her  prior  claim;  that  by  declining  to  accept  the  adminis- 
tration, he  never  intended  to  waive  any  right  he  might  have 
with  regard  to  it;  nor  did  he  believe,  had  he  assented  to  ad- 
minieter,  that  the  appellee  would  have  given  her  consent.  He 
admitted  that  the  appellee  had  possession  of  the  personal  ef- 
fects of  the  intestate,  but  alleged  that  she  came  improperly  by 
them.  He  further  denied  his  indebtedness  to  the  estate,  but 
insisted  that  the  estate  was  indebted  to  him,  and  prayed  that 
the  appellee  might  be  dismissed  with  costs. 

Testimony  was  then  taken  the  purport  of  which  will  be 
found  in  the  opinion  of  this  court.  The  orphans  court  order- 
ed the  letters  to  be  revoked  and  from  this  order  the  appellant 
appealed. 

Tbe  cause  was  argued  before  DoasEV,  0.  J.,  Chambers, 
Spekce,  Martin  and  Frick,  J. 

By  R.  J.  Brent,  for  the  appelant,  and 

By  R.  Johnson,  Jr.,  and  Waixib,  for  tbe  appellee. 

FaicK>  J.,  delivered  the  o|Mnion  of  this  court. 

The  controverqr  here  between  the  parties  involves  the  right 
to  the  administration  of  an  intestate's  estate.    The  deceased 
left  three  sisters  and  one  brother.    The  sisters,  all  except  the 
appellee,  were  married,  one  of  them  being  the  wife  of  the  ap- 
peliaot.    The  record  shows,  that  it  was  agreed  at  an  inter- 
view between  all  the  parties,  that  the  appellee,  as  tbe  eldest 
diatributee,  should  admiaister  the  estate,  the  appellant  being 
at  the  time  present  and  disclaiming  all  right  or  intention  to  ap- 
ply for  the  admioistratidn.    The  whole  estate  of  the  intestate 
59        V.9 
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is  comprized  in  a  promissory  note  for  $1636,  drawn  by  the  ap- 
pellant himself  in  favor  of  the  intestate.  The  note  having 
some  years  to  mature,  and  there  being  no  urgent  necessity  U) 
hasten  the  administration,  the  appellee  left  the  State  upon  a 
temporary  sojourn  in  the  District  of  Columbia.  Her  purpose 
to  return  and  apply  for  the  administration  was  expressed  and 
understood  before  she  departed  on  the  26th  of  December,  and 
was  reiterated  by  her  letter  of  the  28th  of  the  same  month,  to 
the  appellant's  wife,  in  which  she  affirms  the  intention  of  re- 
turning with  that  view  in  the  course  of  the  ensuing  month. 
But  upon  the  6th  of  January  following,  the  appellant  applied 
to  the  Orphans  court  of  Howard  District  of  Anne  Arundel 
county,  and  without  any  knowledge  of  the  agreement,  or  of 
the  claim  of  the  other  party,  the  court  upon  his  application 
granted  the  letters  of  administration  to  the  appellant. 

Upon  this  state  of  facts,  upon  petition  of  the  appellee  re- 
presenting the  violation  by  the  appellant  of  the  agreement  en- 
tered into  by  the  heirs,  and  the  action  of  this  appellant  in  the 
matter  against  the  consent  and  wishes  of  the  parties,  (which 
is  signified  by  their  protest  in  the  proceedings,)  and  insisting 
upon  the  incompatibility  of  confiding  to  the  only  debtor  of  the 
estate,  the  administration  of  the  assets,  the  orphans  court  re- 
voked the  letters  sued  out  by  the  appellant,  and  the  adminis- 
tration was  committed  to  the  appellee.  From  this  order  thus 
revoking  his  administration,  the  appeal  is  taken  to  this  court. 

It  is  true,  that  the  appellant  in  his  answer  insists  that  the 
estate  is  indebted  to  him.  But  when  the  record  discloses  that 
his  claim  is  for  the  board  of  the  deceased  from  the  year  1828 
to  the  period  of  her  death,  and  (hat  his  note  for  a  large  sum  of 
money  in  her  favor  is  but  of  recent  date,  (the  15th  of  Novem- 
ber 1848,)  the  case  presents  an  aspect,  which  in  the  attitude 
both  of  debtor  and  creditor  to  the  estate,  renders  it  highly 
derogatory  to  sound  principles  of  justice,  that  the  adjustment 
should  be  committed  to  the  party  who  stands  in  that  relation  to 
(he  other  parties  interested  in  the  assets. 

We  must  assume  that,  with  a  knowledge  of  this  state  of 
things,  the  orphans  court  wopld  have  declined  to  confide  this 
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adauoistralion  to  the  appellant,  independent  of  the  agreement 
to  which  he  was  at  least  a  witness,  if  not  a  party,  by  his  dis- 
claimer. But  without  any  such  agreement  the  appellee  was 
the  party  entitled  to  this  administration,  and  could  only  have 
been  excluded,  upon  the  representation  or  impression  of  an  in- 
definite absence  from  the  State.  Such  however  was  not  the 
fact,  as  is  indicated  by  her  immediate  return  in  the  same 
month  of  January;  and  under  all  these  circumstances  the  grant 
of  [letters  to  the  appellant  was  premature  and  improvident. 
Without  the  consent  or  without][notice  to  the  other  parties,  the 
application  ought  not  to  have  been  made,  for  without  this  the 
^pellant  was  not  entitled  to  supersede  the  appellee  in  her  right- 
ful claim  to  the  administration.  And  when  with  a  full  ex- 
position of  all  the  facts,  the  orphans  court  have  afterwards 
deliberately  revoked  tlieir  original  grant  of  these  letters  and 
placed  the  administration  in  the  hands  of  the  party  legally  en- 
titled in  preference  to  the  appellant,  we  do  not  feel  authorised 
or  disposed  to  disturb  their  decree,  which  is  therefore  affirmed. 

DECREE    AFFIRMED. 


William  Welling  vs.  Edward  H.  O wings  and  others. 

June  1851. 

Tbetrae  coastruction  of  tho  2nd  section  of  the  act  of  1810,  cb.  34,  relating 
to  nuncupative  wills,  requires,  that  the  testamentary  words,  or  the  sub- 
stance thereof,  should  be  reduced  to  writinjir,  within  six  days  afler  they  were 
uttered  and  shown  to  and  approved  of,  as  correct,  by  each  of  the  attesting 
witnesses. 

Tho  word  **  testimony,"  used  in  this  section,  applies  to  tho  nuncupation 
itself,  and  not  to  the  prerequisites  required  by  the  1st  section,  which  m^y 
be  established  at  any  time  before  the  paper  is  admitted  to  probata. 

The  testamentary  words  must  be  reduced^to  writing,  and  seen  by,  ,|^a  e^y^'^^ 
to  be  correct,  by  each  of  the  attesting  witnesses,  within  the  peri^v^k    .^\^^ 
by  the  2nd  section  of  this  act,  ^  \^ 
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Where  teetamentaiy  words  were  toduced  to  trriting  bj  one  of  the  witiiMMgi 
and  shown  by  bim  to  another,  within  the  time  preacrlbed  by  the  act,  but 
were  not  redaeed  to  writing  by  the  thiM^Witness,  nor  aeen  by  him  until 
more  than  twelve  months  after  the  testator's  death.  Hbld:  That  such 
words  ooald  not  be  admitted  to  probate. 

Appeal  from  the  orphans  court  of  Baltimore  county. 

This  is  an  appeal  from  an  order  of  the  orphans  court,  ad« 
tnitting  to  probate  testamentary  words  purporting  to  be  the 
nuncupative  will  of  Richard  H.  OwingSy  deceased,  reduced  io 
writing  by  Baail  OwingSy  the  father  of  the  deceased,  and  one 
of  the  attesting  witnesses,  as  follows: 

<<  On  the  29th  day  of  August^  1849,  Richard  H.  OwmgBj 
of  the  city  of  Baltimore,  called  on  Mr.  Tbyfer,  Mre.  Mills, 
and  myself,  to  witness  his  will,  which  he  declared  to  be  at 
follows:  '  I  leave  all  Chat  I  am  worth  to  my  mother,  to  be 
divided  between  my  brothers  and  sisters.'  As  witness  my 
band,  this  Slst  day  of  August,  1849.         Basil  Owings." 

This  will  was  offered  for  probate,  on  the  7th  of  November, 
1860,  and  a  caveat  was  filed  thereto  by  the  appellant,  one  of 
the  creditors  of  Baeil  Owings,  the  father  of  the  deceased,  said 
Basil  having  applied  for  the  benefit  of  the  insolvent  laws  prior 
to  the  death  of  his  son.  This  caveat  was  answered  by  the  ap- 
pellees, the  brothers  and  sisters  of  the  deceased,  and  the  depo- 
sitions of  Basil  Owings,  Elizabeth  Mills  and  Jofm  H.  Toy- 
lor,  the  three  attesting  witnesses  above  referred  to,  were  taken, 
establishing  the  following  facts:  Hiat  the  witnesses  were 
called  upon  by  the  deceased,  at  the  time  he  spoke  the  words, 
to  witness  his  will.  That  the  words  were  spoken  by  the  de< 
ceased  in  his  last  illness,  the  day  before  his  death,  at  the  house 
of  Hezekiah  Magruder,  of  the  city  of  Baltimore,  where  the 
deceased  resided  for  more  than  ten  days  next  previous  to  his 
decease,  and  were  reduced  to  writing  by  said  Basil  Chrings^ 
about  two  hours  after  his  son's  death.  That  said  Baail  showed 
the  writing  to  Mrs.  Mills  immediately  thereafter,  who  read 
and  approved  of  the  same.  That  Mr.  Taylor,  the  other  wit- 
ness, never  saw  the  paper  until  about  December  1860,  and 
never  reduced  the  same  to  wriling  at  all.    This  witness,  how- 
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ever^  swore  that  the  words  in  the  paper  were  the  words  spoken 
by  the  deceased^  as  stated,  by  the  other  witnesses.  The  estate 
of  the  deceased  was  admitted  to  amount  to>  at  leasts  $400. 

On  this  testimony  the  orphans  court  passed  an  order,  admit- 
ting the  same  to  probate,  from  which  the  caveator,  Welling , 
appealed. 
The  first  section  of  the  act  of  1810,  ch.  34,  is  as  follows: 
^'  Be  it  enacted^  that  no  nuncupative  will,  hereafter  to  be 
made,  shall  be  good,  where  the  estate  thereby  bequeathed  shall 
exceed  the  value  of  ||300,  that  is  not  proved  by  the  oaths  of 
three  witnesses  at  least,  who  were  present  at  the  making  there- 
of; nor  unless  it  be  proved,  that  the  testator,  at  the  time  of  pro- 
nouncing the  same,  did  bid  the  persons  present,  or  some  of 
them,  to  bear  witness  that  such  was  his  will,  or  to  that  effect; 
nor  unless  such  nuncupative  will  were  made  in  the  time  of  the 
last  sickness  of  the  deceased,  and  in  the  house  of  his  or  her 
habitation  or  dwelling,  or  where  he  or  she  had  been  resident 
for  the  space  of  ten  days,  or  more,  next  before  the  making  of 
such  wilt,  except  where  such  person  was  surprised  or  taken 
sick,  being  from  his  own  home,  and  died  before  he  or  she  re- 
lumed to  the  place  of  his  or  her  dwelling."  The  second  sec- 
tion is  quoted  at  length  in  the  opinion  of  this  court. 

The  cause  was  argued  before  Dorsbt,  C.  J.,  SfEi^cE, 
Hartis  and  Fbiok,  J. 

Wm.  H.  G.  Dorset  for  the  appellants,  insisted  upon  a  re- 
versal of  the  order. 

1st.  Because  the  paper  writing  was  not  exhibited  to  one  of 
the  witnesses  until  after  six  months  had  elapsed  from  the  death 
of  Richard  H.  Owings. 

2Qd.  Because  the  testimony  of  the  witnesses  was  not  com* 
mitted  to  writing  within  six  months  after  the  speaking  of  the 
pretended  testamentary  words. 

Chas.  H.  Pitts  for  the  appellee,  contended  there  w^^ 
enor  in  the  decree  of  the  orphans  court. 
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Because  the  act  of  Assembly,  in  relation  to  nuncupative 
wills,  was  substantially  complied  with,  as  the  testamentary 
words  were  reduced  to  writing  withm  six  days  after  the  death 
of  the  testator,  and  were  proved  by  three  witnesses. 

Martin,  J.^  delivered  the  opinion  of  this  court. 

As  in  this  case  it  has  been  conceded  that  all  the  facts  neces- 
sary to  impart  validity  to  a  nuncupative  will,  as  required  by 
the  Jirst  section  of  the  act  of  Assembly  of  1810,  ch.  34,  ex- 
isted, the  correctness  of  the  order  of  the  orphans  court  in  ad- 
mitting to  probate  the  paper  now  in  contestation  depends  ex- 
clusively upon  the  interpretation  of  the  second  section  of  that 
statute. 

That  section  is  in  the  following  words: — 

'^That  six  months  after  the  speaking  of  the  pretended  testa- 
mentary words,  no  testimony  shall  be  received  to  prove  any 
will  nuncupative,  except  the  said  testimony,  or  the  substance 
thereof  were  committed  to  writing  within  six  days  after  the 
making  of  the  said  will,"  and  in  a  case  like  the  one  before  us, 
the  true  construction  of  this  section  requires,  we  think>  that  the 
testamentary  words,  or  the  substance  thereof,  should  be  reduced 
to  writing  within  six  days  after  they  were  uttered,  and  shown 
to^  and  approved  of  as  correct  by  each  of  the  attesting  witnes- 
ses. It  is  well  known  that  testaments  of  this  character  are^ 
from  their  nature,  not  only  open  to  fraud  and  fabrication,  but 
peculiarly  exposed  to  mistakes  in  relation  to  the  testator's  in- 
tention on  account  of  the  imperfection  and  frailly  of  human 
memory.  And  it  is  manifest,  that  the  legislature  in  legalizing 
these  nuncupative  wills,  intended  to  guard  the  testator  against 
imposition  and  to  protect  him  from  mistakes,  by  requiring  (bat 
these  testaments  should  in  point  of  accuracy,  approximate  as 
near  as  possible  to  written  wills,  and  they  believed  that  this 
purpose  would  be  only  accomplished  by  demanding  that  the 
testamentary  words,  as  uttered,  should  be  written  down  and 
seen  and  recognised  as  correct  by  each  of  the  three  attesting 
witnesses,  while  the  language  of  the  testator  was  fresh  in  their 
recollection. 
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The  word  ^Hestitnony ' '  as  used  in  thissection,  applies ,  we  ibink, 
to  the  Duncupation  itself,  and  not  to  the  prerequisites  required 
by  the  first  section  of  the  statute,  as  that  the  will  was  made  in  the 
last  sickness  of  the  testator,  and  in  the  house  of  his  habitation. 
These  certainly  are  material  facts  wiih  respect  to  the  predica- 
ment of  a  person  making  a  nuncupative  will,  and  must  be 
clearly  proved.  But  they  are  facts  which  may  be  established 
at  any  time  before  the  paper  is  admitted  to  probate,  and  need 
not  be  proved  by  the  attesting  witnesses.  No  useful  purpose 
could  be  gained  by  requiring  testimony  of  this  kind  to  be  re- 
duced to  writing  within  six  days  after  the  will  was  made. 
The  provision  with  regard  to  the  testamentary  words,  stands 
however  upon  a  very  different  ground.  It  is  obvious  that  ac- 
curacy and  precision  in  reference  to  the  words  used  by  the  tes- 
tator, is  of  the  greatest  importance,  as  his  intention  with  respect 
to  the  disposition  of  his  estate  can  only  be  known  from  the 
language  he  may  have  employed  to  communicate  his  mean- 
ing. And  that  accuracy  might  be  secured,  so  far  as  practica- 
ble, in  reference  to  the  words  used  by  the  testator,  we  under- 
stand the  legislature  to  have  required  that  these  testamentary 
words,  or  the  substance  of  them,  should  be  reduced  to  writing, 
and  should  be  seen  by,  and  found  to  be  correct,  by  each  of  the 
three  attesting  witnesses,  within  the  period  limited  by  the 
second  section  of  the  statute. 

It  follows  from  the  construction  we  have  thus  placed  on  the 
second  section  of  the  act  of  Assembly  of  1810,  ch.  34,  that 
the  decree  of  the  orphans  court  admitting  this  paper  to  pro- 
bate is  erroneous  and  must  be  reversed.  For  it  appears  from 
the  record,  that  although  the  pretended  testamentary  words 
were  reduced  to  writing  by  one  of  the  witnesses,  ami  shown  by 
him  to  another,  within  the  time  prescribed  by  the  act,  yet 
they  were  never  reduced  to  writing  by  Taylor^  the  third  wit- 
ness, and  were  not  seen  by  him  until  more  than  twelve  months 
after  the  testator's  death. 

The  order  of  the  orphans  court  is  reversed  with  costs. 

ORDER  REVERSED  WITH  C03TS. 
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It  must  be  a  strong  caae  that  will  jastify  the  appointment  of  a  leoeiver.  The 
coart  nerer  eserciaea  this  power  where  it  it  likely  to  prodace  irreparable 
injustice,  er  injury  to  private  rigbte,  or  where  there  exiits  any  other  nfe 
or  expedient  remedy. 

Bot  in  Boany  inetancea.  eapeeially  ia  partaonhip  tganwctio«a»  wlMn«  what 
dinolattoo,  the  partiec  cannot  hgne  upon  an  adjostmentv  and  tbe  fi&adn 
are  in  the  handa  of  one  partner  alone,  caaea  moat  ariae  for  the  appointment 
or  a  receiver* 

Two  ptrtiea  agreed  aa  joint  ownen  of  a  vaioel  to  carry  freight  Irom 
jHora  to  SdM  FramcUeo^  and  a  portion  of  the  cargo  waa  tlao  n  joint 
cem.  The  partnerahip  wasdiaaolved  by  naak  of  tbe  veoaol  al  tfco  latlor 
place,  and  one  of  the  partners  then  filed  a  bill  for  aa-adjastment  of  ac- 
coanta,  charging  that  large  proceeds  of  the  adventure  were  remitted  to 
A.  4'  ^'«  ^^  BaUimortt  in  wboae  hands  the>  now  are,  and  avers  that  they 
will  be  lost  to  the  concero  if  penaitted  agaia  to  eoaie  to  the  hands  ci  tl» 
defendant.  The  answer  denies  that  these  fando  beloag  to  tbe  ooaesEa,  liafc 
ere  defendant's  own  private  property.  Hbld:  Aa  a  final  adjoatmeat 
between  the  parties  of  all  acooanta  relating  to  the  concern,  can  alone  detor  • 
mine  the  rightful  ownership  of  these  funds,  it  is  proper  that  a  receiver 
shoald  be  appointed,  and  continued  until  aoch  adjuatment  is  made. 

It  is  not  always  a  necessary  ooodition  to  the  appoiatmeat  of  a  receiver,  Ifait 
the  court  should  be  satisfied  that  the  property  is  in  immiaont  periL  Whero 
the  fund  is  f^rima  facte,  the  proceeds  of  a  partnerahip,  it  is  but  a  provident 
ezefft»so  of  equity  power  to  place  it  under  the  care  of  the  court. 

If  one  partner  ia  the  ordinary  ooorse  of  trade,  seeks  to  ezelode  another  from 
taking  tJiat  part  in  the  coneeca  which  ho  is  entitled  to  tako,  the  eoort  wHI 
grant  a  receiver. 

After  dissolution  has  taken  place»  or  is  intended,  if  one  partnei  acts  against  tba 
interest  of  the  otheri,  or  carries  on  trade  with  the  partnership  funds  oa 
his  own  account,  or  in  any  other  manner  excludes  his  copartner  from  that 
share  to  whieh  ho  m  entitled  in  winding  op  the  concern,  equity  will  ap. 
point  a  receiver. 

Against  the  legal  title,  or  a  st«ong  prcaumptive  title  in  tho  dolbadoat*  tba 
court  interferes  with  great  reluctance,  and  only  whore  the  property  ia  ia 
danger  of  being  materially  injured. 

Appeal  from  the  equity  side  of  Baltimore  county  court. 

Tbe  bill  ia  this  case  was  filed  by  the  appellee,  the  com- 
plainant^ against  the  appellant ,  as  defendant,  on  the  16th  of 
December^  1850,  for  an  account,  and  tbe  appointment  of  a 
receiver. 


OF  MARYLAND.  473 


SpeighU  Of.  Petart, — 1851. 


It  alleges  thai  coiDpIaiiiant  and    defendantfl  were  joint 
owners  of  the  barque   Tarquiny  complainant  owning  three- 
fourths,  and  defendant  one-fourth,  for  which  he  had  pfdd  in 
cash,  $200,  and  gave  his  note,  no^  held  by  complainant,  for 
$1487.40,  the  balance  of  his  one-fourth.    It  ¥ras  agreed  thai 
the  vessel  should  be  sent  to  San  FVancisooy  on  joint  account, 
and  tiiat  defendant  should  go  n  her  as  roaster  and  consignee. 
It  was  further  agreed  that  the  complainant  should  make  no 
chaige  for  his  services  about  the  business  of  the  barque  in  Btd- 
timore,  and  the  defapdant  none  for  such  services  as  he  might 
render  abroad.    On  the  22Dd  of  January,  1851,  the  barque 
sailed  under  defendant's  command,  with  a  freight  list  of  up- 
wards of  $10,574,  and  arrived  safely  at  San  jpVancisoa,  wheie 
defendant  received  on  account  of  freights,  $6047.72.    It  fur- 
ther chaiges,  that  defendant  finding  he  could  make  money  by 
the  barque,  and  before  her  cargo  was  discharged,  put  her  up 
for  sale,  and  became  the  purchaser  of  her  for  the  nominal  sum 
$1750,  aAer  which  he  sold  her  for  $3500,  or  more,  to  pemoQs 
unknown,  and  now  claims  the  benefit  of  that  sale  for  himself. 
That  this  transaction  was  unauthorised  by  the  complainant,  but 
defendant  received  the  money,  and  with  it  and  the  freights, 
went  on  speculating,  and  made  laige  profits,  so  that  instead  of 
remitting  to  and  accounting  with  complainant,  he  has  returned 
home  with  some  $10,000,  for  the  laiger  part  of  which  he  is  in- 
debted to  complainant.     A  portion  of  this  money,  the  bill 
alleges,  is  in  the  hands  of  Adams  if  Oo,y  and  others,  which 
will  be  lost  if  it  goes  again  into  the  hands  of  defendant.    The 
bill  then  further  avers  that  the  adventure  being  a  joint  one, 
and  defendant  having  so  conducted  himself  fraudulently,  a 
receiver  ought  to  be  appointed  to  take  possession  of  the  funds, 
in  controversy,  till  the  accounts  be  settled;  that  in  such  ac- 
counts, defendant  ought  to  be  charged  with  the  value  of  the 
barque,  as  at  $8000,  he  well  knowing  an  offer  to  that  amount 
had  been  made  for  her.     That  defendant  has  refused  to  pay, 
and  has  rendered  a  false  and  fictitious  account.    The  prayer 
is  for  an  account,  a  receiver,  and  further  relief,  d&c. 

The  court  appointed  a  receiver,  and  defendant  filed  h^^  ^^. 
60        V.9 
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8wer  on  the  23d  of  December ^  I860,  in  which  he  admits  the 
joint  ownership  in  the  proportions  alleged^  and  that  complaio- 
ant  held  his  note,  as  stated,  with  interest,  from  January,  1860^ 
secured  by  a  mortgage  of  his  interest  in  the  vessel.  He  denies 
that  he  was  to  charge  nothing  for  his  attention  to  the  business 
of  the  voyage  in  CcUifomia,  He  says,  the  cai^o  was  a  gene- 
ral cargo,  of  which  more  than  half  was  consigned  to  him  by 
the  owners,  and  the  residue  to  other  consignees,  except  a  small 
part  which  went  on  the  vessel's  account,  and  of  which  he  had 
the  control.  That  the  barque  went  to  sea,  with  a  freight  list  of 
$10,326,  a  copy  of  which  is  filed,  marked  exhibit  G.  He  al- 
leges, that  complainant  received  $1000  passage  money,  and 
that  $1008.71  was  lost  on  freight.  He  admits  that  he  received 
$5086.09  freight,  in  SanFranciscOy  as  per  exhibit  A,  of  which 
he  alleges  he  furnished  complainant  a  copy.  $6,908.20  freight, 
payable  in  Baltimore^  were  adjusted,  he  says,  with  complain- 
ant, as  per  exhibit  B,  of  which  he  alleges  he  gave  complainant 
a  copy.  He  then  alleges,  that  when  he  left  BaUimore,  he  be- 
lieved himself  agent  of  the  barque,  with  full  control  over  her, 
but  on  arriving  at  San  Francisco ^  he  learned,  with  much  sur- 
prise, that  complainant  had  consigned  her  to  James  lAppincoit, 
to  whom  he  had  executed  a  power  of  attorney  to  sell  the  whole  of 
defendant's  interest  in  her.  That  lAppincott  had  left  San  FVanr 
eisco,  and  had  left  the  sale  of  the  vessel  in  the  hands  of  a  sub- 
attorney,  but  had  appointed  no  consignee.  That  he,  though 
mortified  by  such  conduct  from  the  complainant,  went  on, 
nevertheless,  to  do  the  best  he  could,  aud  to  facilitate  the  sale^ 
authorised  said  sub-attorney  to  sell  his  one-fourth  also,  but  de- 
nies that  the  sale  was  by  his  wish  or  procurement,  and  avers^ 
that  he  only  submitted,  and  unwilUngly,  to  complainant's  over- 
ruling orders.  He  attended  the  sale  without  intendingto  boy, 
and  bought  in  the  vessel  at  $1  ^760,  merely  to  save  himself, 
and  in  good  faith,  and  sold  her  for  $3,500  afterwards,  merely 
by  accident,  to  a  party  of  miners.  He  denies  that  he  speculat- 
ed with  the  proceeds  of  the  vessel,  freights  or  caigo,  and  then 
makes  a  statement  of  payments  he  made  on  account  thereof. 
That  he  paid  over  complainant's  part  of  the  proceeds  of  sale. 


OF  MARYLAND.  476 


Speights  Of.  Poten. — 1851. 


as  well  as  the  amount  of  his  own  note  of  $1^387 ,60,  to  the 
sub-attorney  of  lAppincottj  wiiich  be  believes  complainant  has 
received.  He  denies  that  he  owes  complainant  anything,  ex- 
cept $104.69,  of  which  he  has  made  a  legal  tender,  and  avers 
that  he  has  accounted  fully  and  fairly.  He  admits  funds  in 
the  hands  of  Adams  ^  Co.y  but  denies  that  complainant  has 
any  thing  to  do  with  them,  or  that  they  would  be  in  any  dan- 
ger in  his  hands.  He  denies  fraud,  <bc.,  and  says,  he  ought 
not  to  be  charged  with  the  money  the  barque  sold  for,  and  prays 
to  be  dismissed,  and  that  the  receiver  be  discharged. 

A  motion  was  then  made,  that  the  receiver  be  discharged, 
and  aflSdavits  and  other  testimony  taken,  the  purport  of  which 
sufficiently  appears  in  the  opinion  of  this  court. 

The  court  below,  (Le  Grand,  J.,)  overruled  the  motion  to 
discharge  the  receiver,  and  from  this  order,  as  well  as  the  order 
appointing  the  receiver,  the  defendant  appealed. 

The  cause  was  ai^ued  before  Dorset  C.  J.,  Spence,  Mar- 
tin and  Prick,  J. 

By  Wm.  J.  Ward,  and  Mayer  for  the  appellants,  and 
By  Wallis  for  the  appellee. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

This  appeal  involves  the  propriety  of  appointing  a  receiver 
under  the  circumstances  charged  in  the  complainant's  bill,  and 
the  refusal  of  the  court  upon  motion  of  the  defendant,  (the 
present  appellant)  to  discharge  the  receiver  so  appointed  upon 
the  answer  and  testimony  subsequently  filed  in  the  cause. 

It  is  difficult  to  approach  this  issue  between  the  parties,  witli- 
out  encroaching  upon  matters  which  are  more  appropriately 
the  subject  of  consideration  in  the  further  progress  of  the 
cause.  The  accounts  between  them,  are  a  part  of  the  record 
before  us,  but  of  course  they  come  under  review  here  only  in- 
cidentally as  a  basis  for  the  relief  sought  in  the  appointment  of 
a  receiver.  We  desire  carefully  to  abstain  from  the  intimation 
of  any  opinion^  which  involves  the  correctness  of  these  cVi^v^ 
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ges  or  (he  statements  set  up  by  either  party,  in  support  of  the 
rights  which  they  respectively  claim,  while  we  proceed  in  a  re- 
view of  the  case  presented,  briefly  to  disclose  (he  grounds  on 
which  we  think  the  court  below  were  fully  justified  in  the 
course  of  proceeding  adopted. 

It  is  true,  as  it  has  been  strenuously  urged,  that  it  must  be  a 
strong  case,  that  will  justify  this  ultimate  resort  of  a  court  of 
equity.  It  is  a  high  power  never  exercised,  where  it  is  likely 
to  produce  irreparable  injustice  or  injury  to  private  rights,  or 
where  there  exists  any  other  safe  or  expedient  remedy.  Still 
in  a  variety  of  instances,  especially  in  partnership  transactions 
where  the  parties  after  dissolution  of  their  connection,  cannot 
agree  upon  the  adjustment,  and  the  property  or  funds  in  dis- 
pute are  in  the  hands  of  one  partner  alone,  each  having  an 
equal  right  to  the  control  of  the  property,  cases  must  neces- 
sarily arise,  where  the  interest  of  both  can  only  be  properly 
secured  by  the  intervention  and  appointment  of  a  receiver. 

Is  the  case  presented  here  one  that  warrants  this  interposi- 
tion of  a  receiver  between  the  parties?  It  originated  in  a  joint 
adventure,  in  which  the  parties  engaged  as  owners  of  a  barque, 
to  carry  freight  from  BaUimore  to  San  Frandsco  in  OMfinr- 
nia.  The  answer  distinctly  admits  the  joint  ownership  of  the 
vessel,  and  that  a  portion  of  the  cargo  was  also  on  joint  con- 
cern of  the  parties,  and  the  accounts  filed  in  the  cause  as  ex- 
hibits, present  them  as  partners  by  the  specific  character  of  the 
adventure  itself.  The  partnership  was  dissolved  by  the  sale  of 
the  vessel  at  San  JFVancisco;  and  the  bill  is  now  filed  to  ob- 
tain an  adjustment  of  the  accounts  between  them  as  a  proper 
subject  for  the  action  of  a  court  of  equity. 

The  bill  charges  that  a  large  amount  of  the  proceeds  of  the 
adventure,  was  remitted  by  the  appellant  from  San  Francisco, 
and  was  placed  in  the  hands  of  Adams  ^  Company y  and 
others  of  the  city  of  Baltimore^  where  it  remained  at  the  lime 
of  filing  the  bill,  and  aflirms  the  belief  that  if  these  proeeeds 
come  to  the  hands  of  the  appellant,  they  will  be  lost  to  the 
concern.  The  answer  admits  (hat  funds  were  so  remitted, 
but  that  they  belong  to  the  appellant,  and  denies  that  if  in  his 
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iiandstbey  would  be  in  any  danger  of  being  lost,  or  that  (he 
appellee  has  any  claim  to  them. 

Are  these  then  the  funds  of  this  partnership,  or  rather  the 
proceeds  of  this  adventure?  The  complainant  asserts  that 
they  are,  the  respondent  claims  them  as  his  own  private  funds. 
But  it  can  scarcely  be  doubted  from  the  complexion  of  the 
whole  case  presented,  that  if  SO;  they  can  only  be  his  as  the 
results  of  this  adventure,  and  as  such  a  portion  of  tiie  proceeds. 
A  final  adjustment  between  the  parties  of  all  accounts  relating 
to  the  concern,  can  only  determine  the  rightful  appropriation, 
and  in  the  meantime,  under  the  existing  relation  between  the 
parties,  to  dischai^ge  the  receiver  and  put  these  funds  at  the  dis- 
position of  theappellant,  would,  we  think,  create  just  apprehen- 
sion of  danger  to  the  rights  of  the  other  party. 

We  find,  so  far  as  the  record  discloses  the  means  of  the  ap- 
pellant, that  he  was  limited  in  his  resources  at  the  commence- 
ment of  the  adventure.  He  paid  but  two  hundred  dollars  on 
account  of  his  one-fourth  interest  in  the  barque,  and  executed 
a  note  and  mortgage  to  secure  the  balance.  He  was  tlien  in 
debt  for  the  actual  property,  the  proceeds  of  which  are  now 
in  controversy.  There  is  no  proof  or  pretence  (hat  he  owned 
w  pooseased  any  odier  funds  or  property,  than  what  he  derived 
from  his  part  of  the  adventure.  In  one  of  his  letters  to  the 
appellee,  he  represents  himself  as  poor,  and  commends  his 
family  in  his  absence  to  the  care  and  assistance  of  the  appel- 
lee. Thus  entirely  without  meeans  of  his  own  at  (he  time  of 
his  departure,  the  first  impression  naturally  suggests,  that  what 
tie  brought  home  with  him  or  remitted  from  San  jFVoitc»co, 
was  altogether  the  proceeds  of  this  joint  adventure.  We  do 
not  mean  to  say  it  will  so  result  on  the  final  investigation. 
For  admitting  the  correctness  of  his  accounts,  the  balance  re- 
sulting would  be  adequate  to  account  for  the  possession  of 
funds  on  his  private  account.  But  the  legality  and  justice  of 
Che  claims  in  this  account,  to  a  very  large  amount,  denied  by 
the  appellee,  are  the  very  points  in  controvery,  and  if  not  ulti- 
mately maintained^  to  that  extent,  remain  the  funds  of  th^  part- 
nership.   Indeed  until  the  final  decision  between  the  x^jSfiS^ 
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all  the  funds  comiogto  the  hands  of  the  appellant  as  growing 
out  of  this  adventure,  must  be  so  considered.  And  in  the  ab- 
sence of  all  proof  that  the  defendant  possessed  any  private  re- 
sources at  San  Francisco j  and  uncommitted  as  to  the  final  re- 
sult of  these  accounts,  we  are  at  least  warranted,  for  the  pur- 
pose of  the  present  application  to  the  court,  in  treating  the  fund 
in  controversy  as  assets  of  the  partnership. 

Now,  has  the  appellant  committed  any  breach  of  contractor 
duty  as  a  co-partner,  which  justifies  the  interference  of  this 
court?  Without  intimating  any  such  positive  violation  of  duty, 
as  would  anticipate  the  ulterior  judgment  of  the  court  upon 
this  charge  of  the  bill,  it  is  at  least  manifest,  that  in  the  tnm- 
sactions  at  San  Francisco^  he  acted  precipitately  and  under 
great  excitement,  which,  however,  we  do  not  mean  to  say  was 
without  provocation.  But,  by  his  own  admission,  he  assented 
to  it,  if  he  did  not  coerce  a  sacrifice  of  the  vessel,  which  he 
himself  asserts  he  could  have  sold  at  Panama  for  three  times 
the  sum  obtained  at  San  Francisco.  He  bought  the  vessel 
himself,  and  the  agent  of  the  complainant,  in  bis  testimony, 
charges  him  expressly  with  precipitating  the  sale  before  the 
cai^o  was  discharged.  The  fair  character  of  the  purchase, 
and  the  price  paid,  seems  to  be  fully  sustained  by  other  testi- 
mony. Yet  he  sold  the  vessel  soon  after  for  thrice  the  amount. 
How  far  the  fiduciary  tie  between  him  and  his  partner  should 
have  restrained  him  from  engaging  in  the  purchase,  or  whether 
he  was  right  in  entering  into  competition  with  other  purchasers, 
under  the  circumstances,  is  not  now  to  be  determined.  Whether 
that  purchase  is  to  be  considered  for  his  exclusive  benefit,  or 
whether  he  is  accountable,  upon  the  resale,  at  the  advanced 
price,  must  abide  the  ultimate  decision  of  the  case.  At  all 
events,  the  complainant  claims  now  to  stand  in  that  relation  to 
the  disposition  of  the  property.  If  this  should  be  established, 
it  is  difiicult  to  conceive,  as  the  answer  insists,  that  the  appel- 
lant could  make  any  remittance  home  on  tiis  own  account,  im- 
less  from  speculations  in  the  common  fund,  as  the  bill  charges. 
The  appellant,  it  is  true,  claims  the  fund  remitted,  to  have 
been  his  own  private  property,  but  there  is  no  explanation  of 


OP  MARYLAND.  479 


Speight!  r«.  Peters.— 1851. 


the  manner  in  which  it  was  acquired;  and  this  averment  of 
the  answer,  is  at  least  weakened  by  the  testimony  and  other 
pregnant  circumstances  in  the  case. 

It  is  further  a  part  of  the  chaige  against  the  appellant,  that 
while  he  agreed  that  the  services  of  each  to  the  concern  was  to 
be  reciprocal  and  without  charge,  he  has  detained  out  of  the 
joint  fund  large  sums  claimed  for  primage,  WAges,  and  collect- 
ing freights,  which  he  is  not  entitled  to  withhold  from  the  as- 
sets. And  this  agreement  is  supported  by  evidence  of  his  own 
declarations  to  that  effect.  1  hat  a  change  of  the  relations  be- 
tween them,  after  his  departure,  and  the  subsequent  events  at 
Scm  JFVanciscOi  might  not,  in  equity,  modify  or  release  the  ar- 
rangement, we  do  not  mean  to  say.  But  so  long  as  the  matter 
remains  in  dispute,  all  these  sums  for  the  purposes  of  the  con- 
troversy, must  be  considered  as  part  of  the  joint  assets,  and  so 
far  neutralise  the  averment  of  the  appellant,  thac  they  are  his 
private  property,  until  he  establishes  it  by  the  future  decision  of 
the  court,  when  it  comes  properly  before  them.  The  fund 
being  then  already  in  tbe  hands  of  a  receiver,  and  the  whole 
of  the  accounts  between  the  parties,  being  under  the  control 
and  investigation  of  the  court,  we  think  there  was  sufficient 
shown  to  induce  the  court  to  retain  the  receiver  until  their  final 
determination  3  and  we  can  see  no  immediate  mischief  or  irre- 
parable injury  to  the  appellant  from  this  course. 

ft  is  assumed  by  the  appellant;  that  the  court,  as  preliminary 
to  the  appointment  of  a  receiver,  must  also  further  be  satisfied^ 
that  the  property  is  in  imminent  peril.  This,  however,  is  not 
always  a  necessary  condition  to  the  action  of  the  court.  Against 
the  legal  title,  or  a  strong  presumptive  title  in  the  defendant, 
the  court  would  interfere  with  great  reluctance;  and  only  where 
the  property  was  in  danger  of  being  materially  injured  or  lost. 
But  in  respect  of  a  fund  which  is  claimed,  and  is  jprima  facie 
the  proceeds  of  a  partnership,  it  is  but  a  provident  exercise  of 
equity  power  to  place  the  property  under  the  care  of  the  court. 
It  has  been  laid  down  by  Lord  EldoUy  that  "  if  one  partner, 
in  the  ordinary  course  of  trade,  seeks  to  exclude  another  from 
taking  that  part  in  tbe  concern  which  he  is  entitled  to  taV^  vVi^ 
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court  will  grant  a  receiver."  1  SuHinst,  481 .  And  << whenever 
a  dissolution  has  taken  place,  or  is  intended^  if  one  partner  be- 
have unrighteously  against  the  interest  of  the  others^  or  carries 
on  trade  with  the  partnership  effects  on  his  own  account,  afler 
the  dissolution,  or  in  any  other  manner  excludes  his  copartner 
from  that  share  to  which  he  is  entitled  in  winding  up  the  eeo- 
cem  / '  it  presents  a  case  for  a  receiver.  CoUyer  on  Partnership, 
sec.  354. 

Such  is  the  prima  facie  case  here  presented  by  the  bill,  and 
not  sufficiently  repelled ,  at  least  until  the  defendant  makes  out 
by  proof  a  clear  right  to  the  credits  which  his  accouflls  claim 
for  him.  The  proof,  in  part,  indicates,  (we  do  not  say  conclu- 
sively,) that  it  was  agreed  between  the  parties,  that  a  portico 
of  the  charges  here  insisted  upon,  are  excluded  by  the  terms  of 
the  partnership.  The  appellant  may  still  be  able  to  maintain 
them  at  a  final  hearing.  We  pass  no  opinion  upon  their  valid- 
ity ;  we  have  no  right  to  do  so  in  this  stage  of  the  proceeding. 
But  we  decline  to  rescind  the  order,  believing  the  fund  to  be  in 
proper  custody  for  the  present,  without  intending  the  sl^jbtest 
imputation  or  suspicion  of  the  integrity  of  the  defendant,  wUch 
is  not  necessarily  impeached  by  this  decision  of  the  court.  We 
believe  the  case  to  be  fully  covered  by  the  law  that  a[^ie8  to 
it,  and  the  order  of  BaUimare  county  court  in  the  premises  is 
affirmed. 

ORPBA  AWWOMED. 


Jervis  Spencer^  one  of  the  Executors  of  Richarb 
Ragan,  deceased,  vs.  William  Ragan. — June  1861. 

A  deTiaee  of  landi  under  a  will^  applied  to  tho  orphaoa  court  to  have  the  fO»- 
tal  proportion  of  certain  crepa,  prowin;  upon  aaid  land*  at  the  death  of 
the  taatator,  ttrieken  from  the  iuTentery  of  the  penoaal  eatale  in  vhieh  it 
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had  been  included  tnd  returned.    Only  one  of  the  three  exeouton  mnswer- 

ad  Ibie  petition,  and  tho  court  paeaed  an  order  |rranting  the  prajer  of  the 

petition.     Held  : 
1st.  That  all  the  execotorahad  an  eqaal  interoat  in  the  matter  in  controveray 

and  the  order  ahould  be  rereraed  for  want  of  proper  partif  a,  if  (br  no  other 

reason. 
2iid.  Thai  the  orphans  coort  had  no  jurisdiction  over  the  subject  matter,  in 

the  manner  in  which  the  proceeding^  were  brought  before  it. 
drd.  That  the  deviace  hos  auatained  no  such  injury  or  invasion  of  his  rights 

aa  would  entitle  hioi  to  seek  redress  therefor  in  the  orphans  court. 
4ih.  If  his  possessory  rights  to  the  property  are  involved  by  this  appraise* 

meat,  he  roost  assert  them  before  the  appropriate  tribunals  of  the  State 

in  the  same  manner  as  if  the  injury  had  been,  perpetrated  by  any  private 

individual. 


Appeal  from  the  orphans  coi>st  of  Washington  eouoty. 

Richard  Bugan,  jSSm.,  by  his  will  executed  on  the  19th  of 
April;  1843;  devised  to  his  son,  WUliam  Ragany  the  appellee^ 
a  farm  called  ^^Dowfwy^s  Loif*^  and  appointed  Charier  Mac- 
OiU,  Jervis  Spencer  and  Richard  Ragany  Jr.y  his  executors. 
The  testator  died  in  November.  1850,  and  on  the  39th  of  the 
same  month,  the  will  was  admitted  to  probate,  aed  letters  tes- 
tamentary granted  to  the  said  executors.  The  testator  had,  on 
ihelSthof  February,  1841,  leased  the  said  farm  to  Henry 
and  John  Lewreyy  for  one  year,  oa  shares,  they,  the  LowreySy 
rendering  to  the  testator  for  the  fiarm,  one-half  of  the  produce 
thereof.  The  Liawreys  farmed  the  land  for  the  one  year  ac- 
cordingly, and  after  the  expiration  of  the  year,  held  over,  and 
continued  to  hold  over  until  the  death  of  the  testator,  rendering 
the  same  proportion  of  the  annual  produce  of  the  farm,  and  in 
all  respects  observing  the  terms  of  the  lease  of  the  13lh  of  Feb- 
ruary, 184i.  At  the  death  of  the  testator,  there  was  growing 
on  the  land,  a  crop  of  grain  seeded  by  the  Lowreys^  accord- 
ing to  this  agreement,  one-half  of  which  was  appraised  and 
returned  in  the  inventory  as  pan  of  the  personal  estate  of  the 
testator. 

The  appellee,  the  devisee  of  the  land,  then  6ied  his  petitioO 
in  the  orphans  court,  asking  to  have  the  rental  proportion  o^ 
said  crop. stricken  from  the  inventory.     The  appellant,  ^^    ^ 
61         V.9  ^^ 
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the  executors,  alone  answered  this  petition »  claiming  thai  said 
crops  are  emblements  and  personal  property,  which  properlj 
devolve  on  the  executors. 

Upon  this  petition  and  answer,  the  orphans  court  ordered  that 
^Uhe  rental  proportion  of  said  grain  in  the  ground,  and  grow- 
ing ibereon  at  the  death  of  the  testator,  be  stricken  from  the  in- 
ventory, as  being  illegally  and  improperly  returned  therein." 
From  this  order  the  appellant  appealed. 

The  cause  was  aigued  before  Dobsey,  C.  J.,  Spbnce 
Martin  and  Frick,  J. 

By  J.  Spencer  and  McLean  for  the  appellants,  and 
By  Alvet,  for  the  appellee. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 

The  decree  in  this  case  must  be  reversed,  if  no  other 
oause  for  reversal  existed,  on  the  ground  of  a  want  of  proper 
parties.  The  proceedings  show  that  there  were  three  execu- 
tors of  Richard  Ragauy  the  testator,  but  one  of  whom  ap- 
peared in  the  orphans  court  and  answered  the  petition  of  the 
appeltee,  though  all  in  their  character  as  executors,  had  an 
equal  interest  in  the  matter  in  controverey,  and  in  the  decree 
passed  by  the  court.  But  it  must  be  reversed  on  another 
ground;  the  orphans  court  bad  no  jurisdiction  over  the  subject 
matter,  in  the  manner  in  which  the  proceedings  were  brought 
before  it.  The  petition  was  not  filed  by  one  having  an  inierest 
in  the  estate  of  the  deceased,  as  creditor,  legatee  or  distributee, 
invoking  the  aid  of  the  orphans  court  in  compelling  exacutoia 
or  administrators  to  charge  themselves  with  assets  of  the  de- 
ceased, improperly  omitted  from  the  inventory,  nor  was  it  an 
application  by  an  executor  or  administrator  to  be  discharged 
from  liability,  or  to  be  allowed  a  credit  in  his  accounts,  settled 
before  the  orphans  court,  for  property  returned  in  the  inventoiy, 
as  a  part  of  the  deceased's  estate,  when  in  ihct  it  was  the  pro- 
perty of  a  third  person.  In  such  cases  the  orphans  court  has 
jurisdiction  over  the  subject  matter,  and  may  rightfully  adjudi- 
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cate  between  the  parties.  But  in  a  case  like  the  present^  where 
the  only  injury  complained  of,  is  the  appraisement  and  inser- 
tion in  the  inventory  of  the  deceased's  personal  estate,  property 
which  belongs  to  a  third  person,  he  thereby  has  sustained  no 
sach  injury  or  invasion  of  his  rights  as  would  entitle  him  to  seek 
redress  therefor  in  the  orphans  court,  or  any  other  judicial 
tribunal.  If  his  possessory  rights  to  the  property  are  invaded, 
he  must  assert  them  before  the  appropriate  judicial  tribunals  of 
the  State,  (of  which  the  orphans  court  is  not  one,)  in  the  same 
manner  as  if  the  injury  complained  of,  (if  injury  it  were,)  had 
been  perpetrated  by  any  private  individual. 

The  decree  of  the  orphans  court  should  be  reversed,  but 
without  costs  in  this  court,  and  the  petition  of  the  appellee, 
filed  in  the  orphans  court,  be  dismissed  with  costs  in  that  court 
to  the  appellant. 

JUDGMENT  REVERSED  WITH  C08TS 


Jabces  T.  Henderson  m.  William  Jason   and  others. 

Jtme  1851. 

Oq  a  petition  for  freedom  it  was  proved  that  Rackuel^  the  mother  of  the  peti- 
tioners, was  permitted  bj  her  mistress  in  the  spring  of  1831,  to  go  and 
lire  with  Aaton  her  repated  hasband,  aoder  an  agreement  between  the 
mistress  and  Aarotit  that  he  should  hare  Raehael  free  forever  thereafter, 
i^on  condition  that  he  would  raise  and  support  for  her  mistress  two  of 
Mmckael*9  children  then  bom.  At  that  time  Haehatl  was  thirty-fire  years 
«f  age,  and  able  to  worlc  and  gain  a  sufficient  livelihood  and  mainteaoaoe 
and  has  ever  since  up  to  the  trial  of  the  case  in  April  1851,  gone  at  large 
and  acted  as  a  free  woman,  and  was  still  at  large  and  so  acting,  never 
lUKviDg  been  molested  by  her  mistress,  who  died  1946,  (and  who  dnrtng  her  1 

life  knew  of  and  assented  to  RackmePB  so  going  at  large  and  acting  an  ft^  \  \ 

nor  by  her  representatives  since  her  death.    The  petitioA«rs  wer«  W^^a 
whilst  Raehael  was  su  going  at  large,  and  filed  their  petition   for  fr^jt 
In  March  1849.  ttatD:  ^^ 
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Iflt.  That  it  ii  competent  for  the  jaiy  to  presnmo  from  tbete  facta  that  her 
miatreia  le^^ally  manumitted  Raehael  before  the  birth  of  the  petitioners, 
and  that  it  was  not  necessary  to  prove  that  RachatVa  mistress  manumitted 
them  or  either  of  them,  by  a  deed  executed  according  to  the  act  of  1796* 
oh.  67k  hy  the  actual  production  of  snch  deed 

9nd«  That  the  jury  from  these  facts  oujrht  to  presume  that  RachatlwtM  legal- 
ly manumitted  at  the  time  she  was  first  suffered  to  go  at  large,  and  that  hef 
children  born  while  she  was  so  going  at  large  are  entitled  to  their  freedom. 


Appeal  from  Anne  Arundel  county  court. 

Tbeappellees,  WUUanif  Reuben^  Asbvry ,  and  Louisa  Jason, 

by  Aaron  Jason  their  father  and  next  friend^  on  the  12(h  of 
March  1849^  filed  their  petition  for  freedom  in  Howard  Dis- 
trict court,  alleging  that  they  were  entitled  to  their  freedom ^ 
but  were  unjustly  detained  in  servitude  by  James  T.  Hender- 
son of  said  district,  the  appellant,  who  answered  the  petition 
denying  the  right  of  the  petitioners  to  their  freedom  >  &c.  The 
cause  was  then,  upon  suggestion  of  the  petitioners,  removed  lo 
Anne  Arundel  county  court  for  trial,  where  it  was  tried  ai 
April  term  1851. 

IsT.  Exception.  The  petitioners  proved  by  Alfred  Wtbr^ 
Jieldf  that  the  petitioner  WilHam  is  now  nineteen,  Reuben 
thirteen  or  fourteen)  Asbury  fifteen,  and  Louisa  about  seven- 
teen years  of  age.  That  they  are  all  healthy,  and  witness  has 
known  them  from  their  youth.  Their  reputed  father  is  Aaron 
Jasony  with  whom  they  had  lived  from  their  birlh  until  the 
defendant  took  them.  Their  mother  was  Rachaelj  who  up 
to  1830  was  the  slave  of  Mrs.  Fi^ancis  Warfield.  Mrs.  Wk 
died  in  1844  or  1846.  Raehael  vftni  to  live  with  Aaron  m 
1830,  by  permission  of  Mrs.  W.  and  under  an  agreement 
between  Mrs.  W.  and  Aaron.  Mrs.  W.  told  witness  at  dif* 
ferent  times,  say  half  dozen  times  during  her  life,  that i&id^eZ 
was  free.  That  Mrs.  W.  knew  that  Raehael  was  living  with 
Aarony  who  lived  within  a  few  miles  of  Mrs.  Ws  residence, 
acting  as  a  free  man  and  was  always  so  considered  by  witness. 

Qustavus  Warfieldy  another  witness,  proved  that  he  always 
regarded  Aaron  as  free,  has  attended  him  and  the  petitionee, 
bis  children,  a«  a  physician,  and  charged  ^oroit  therefor,  who 
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paid  him;  that  Aaron  sometimes  put  out  the  petitioners  for 
their  victuals  and  clothes,  before  they  were  taken  by  defen- 
dant; that  Rachael  was  living  with  Aaron  as  his  wife,  and  in 
his  house  in  April  1831.  Charles  D.  Warfield'pvoseAy  that 
his  father  owned  Aaron,  and  that  he  was  too  old  to  set  free  when 
witness'  father  died,  being  over  forty-five  years.  That  wit- 
ness in  1829  or  1830  let  him  go  free  for  $100,  of  which  Aaron 
paid  {|90,  and  witness  gave  up  the  rest;  witness  was  the  admin- 
istrator of  his  father  and  as  such  accounted  for  the  $100  which 
iioro^i  agreed  to  give  him ;  he  did  not  know  when  Rachael 
went  to  live  with  Aarony  but  thinks  in  1S32  or  1833;  Aaron 
told  witness  (hat  he  had  paid  a  consideration  for  Rachael,  but 
witness  never  knew  him  to  detain  her  as  a  slave. 

The  defendant  then  called   up  the   first  witness,  Alfred 
Warfield^  aad  asked   him  what  was  tlie  contract  between 
Mrs.    Ws  Mid  'Rachael  or  Aaron  ?    He  stated  that  the  agree- 
ment was  that  in  consideration  that  he,  Aaron,  should  sup- 
port and  bring  up  two  of  RachaePs  children  then  in  esse, 
Jath  and  iSam,  she>  Rachael,  was  to  be  free.     Defendant 
further  asked  him  whether  he  was  examined  as  a  witness  in 
the  trial  of  an  action  of  trover,  brought  by   Aaron  against 
the  present  defendant,  in  which  Aaron  demanded  the  peti- 
tioners as  bis  slaves,  and  whether  on  that  occasion   he  did 
not  state  that  Rachael  was  sold  by   Mrs,   W,  to  Aaron  as 
his  slave?    He  answered  that  he  did  not  so  state.      The  de- 
fendant then  proved  by  Hohbs  and  Iglehart,  that  in  said  trial 
said  Warjield  had  stated  that  Aaron  purchased  Rachael.     The 
defendant  then  oflTered  in  evidence  the  record  of  proceedings 
in  said  action  of  trover,  from  which  it  appears  that  a  verdict 
was  rendered  for  the  plaintifi*  therein,  but  was  set  aside  and  a 
new  trial  ordered.     The  defendant  stated  that  he  ofiered  such 
record  in  evidence  for  the  purpose  of  showing  that  upon  the 
evidence  in  that  action,  and  after  the  testimony  of  said  Alfred 
Warfidd  had  been  given  to  the  jury  in  that  case  as  above 
stated  by  Hobbs  and  Iglehart,  a  verdict  was  rendered  in  favor 
of  Aaron,  as  the  owner  of  the  petitioners,  so  as  thereby  to  sus- 
tain the  tedtiraony  of  said  Hobbs  and  Iglehart,  and  to  ahow 
chat  Alfred  Warfield  is  now  in  error  when  he  states  th^^ 
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Rachael  was  to  go  free.  The  petitionera  objected  to  cbe  ad* 
missibiltly  of  such  record,  for  that  purpose,  and  the  cooit 
(Wilkinson  and  Brewer,  A.  J.,)  sustained  the  objection, 
and  refused  to  permit  said  evidence  to  go  to  the  jury.  The 
defendant  excepted. 

2nd.  Exception.  The  defendant  then   proved  by  TUftof 
Gf.  Shipley y  that  witness  was  called  upon  by  EU  O,  Tfor- 
Jieldj  the  agent  of  Mrs.  W.  his  mother,  lo  witness  an  agrees 
ment  or  understanding  he  was  going  to  make  as  such  agent 
with  Aaron,     He,  Eliy  stated  that  he  was  going  to  let  Aanm 
have  his  wife  Rachael  free,  and  that  the  agreement  or  under- 
standing wan  that  Aaron  should  support  the  two  children  of 
Rachael,  then  in  esae,  for  a  certain  time,  which  witness  does 
not  recollect.    Eli  stated  that  Aaron  was  to  have  Rachael 
free.     Witness  then  asked,  if  for  a  term  of  years  or  for  life? 
Eli  said  forever : — that  Aaron  was  to  have  full  possession  of  bis 
wife,  from  the  time  of  the  agreement.    The  same  witness  proved 
that  Sam,  one  of  Rachael schMven,  staid   with  Aaron  about 
six  months  or  a  year>  and  was  taken  away  by  Eli  for  hie 
mother,  Mrs.  W.y  and  that  Archy  the  other  child,  staid  longer; 
but  witness  did  not  know  how  long.    The  petitioners  then 
proved  that  Arch  staid  five  or  six  years,  and  then  was  taken 
away  by  Eli  for  his  mother.     They  also  proved  that  when 
Sam  and  Arch  leil  Atnrony  they  were  able  to  work,  and  that 
at  the  time  Rachael  went  to  live  with  Aaron  she  was  under 
forty -five  years  of  age,  and  able  by  her  labor  to  gain  a  compe- 
tent livelihood. 

The  defendant  then  proved  that  the  petitioners,  except /2eti- 
ften,  were  born  before  Arch  left  his  father  as  stated.  He  also 
proved  by  Hobbs  that  in  1846,  after  the  death  of  Mrs.  W.y 
witness  at  the  instance  of  the  defendant  appraised  the  petition- 
ers as  part  of  the  estate  of  Mrs,  W.  The  petitioners  then 
asked  two  instructions  to  the  jury : 

1st.  That  from  the  evidence  in  the  cause  it  is  competent 
for  the  jury  to  presume  that  Mrs.  W.  was  the  former  owner 
of  Rachael,  the  mother  of  the  petitioners,  and  that  Mrs.  W. 
in  her  life  time  legally  manumitted  the  said  Raehaet  before 
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tba  biifh  6t  lb«  peiitiouen,  and  ihnl  tt  u  not  necensry  to  enlitle 
Um  peiitionere  to  a  verdict,  that  they  prove  that  Mrs.  W, 
mitauiiiitled  them  or  either  of  them  hy  a  deed  executed,  ac- 
koowledged  and  recorded,  agreeably  to  the  act  of  1796,  eh.  67, 
by  the  production  of  such  deed. 

2Dd.  That  if  the  jury  find  from  the  evideoce  that  RacAael 
wuset  at  la^e  and  suffered  to  go  to  the  houte  of  ber  husband 
Aann,  and  live  with  him  in  the  spring  of  the  year  IS31,  by 
her  mistress,  il/n.  IK,  under  an  agreement  or  understandii^ 
between  ber  and  Aaron,  that  he  should  have  his  said  wifa  free 
for  all  time,  from  the  lime  of  said  agreement  or  understandiog, 
and  that  witti  the  knowledge  and  consent  of  said  Mrt.  W. 
mid  Raphael  from  the  time  aforesaid,  has  lived  with  her  hus- 
band, and  has  gone  at  large  and  acted  as  a  fiee  woman  for  the 
■pace  of  twenty  years  next  before  the  present  lime,  and  Ihat 
■he  has  not  at  any  time  been  molested  by  the  said  JUra.  W. 
during  her  life,  nor  by  her  adminielrator  since  her  death,  and 
Uiat  she  is  still  at  large  acting  as  a  free  woman,  and  that  al  the 
time  said  Sac/uul  was  first  set  at  large  by  sold  Mrs.  W.  she 
was  of  the  age  of  thirty-five  years  and  able  to  work  and  gain 
a  sufficieni  livelihood  and  maintenance  by  her  labor,  then  the 
jmy  ought  to  presume  that  said  Rachael  was  legally  manumit- 
ted at  the  time  she  was  first  suflTered  to  go  at  large  by  her  mis- 
tress BB  aJbresaiil;  a«d  if  they  further  find  that  the  peiitionerB 
are  the  children  of  Raehael,  born  while  she  was  so  going  at 
large  and  acting  as  a  free  woman  with  the  consent  of  the  said 
Alra,  W.  ae  aforesaid,  then  (heir  verdict  ought  to  be  for  the 
petitioners. 

The  court  granted  these  prayers  and  the  defendant  excepted. 

3d  ExcBPTioN,  The  defendant  then  asked  the  following  in- 
structions: 

ist.  If  the  jury  find  iliat  the  petitionee  are  the  children  of 
Sackael,  and  that  Rachael,  up  lo  the  spring  of  1831,  was  held 
by  Mr».  W.  as  her  slave,  and  that  said  Mrs.  W.  died  in  1846, 
wilbout  having  Diauumttled  Rachael  by  deed  or  will,  executed 
and  recorded  according  to  law,  and  without  having  made  nn'T 
sale  or  dispositiou  of  said  Raiihael,  then  the  petitioners  nr^      ^\, 
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entiiled  to  their  freedom,  even  if  (he  jury  find  that  Rachadyin 
the  spring  of  1831,  with  consent  of  Mrs.  W.y  went  to  live 
with  Aaron  as  his  reputed  wife,  and  continued  to  live  with  him 
up  to  the  death  of  Mrs.  W, 

2nd.  If  the  jury  find,  that  there  was  some  parol  understand- 
ing between  Mrs,  W.  and  Aaroriy  as  to  the  terms  on  which 
Racliael  should  go  to  Kve  with  him,  such  understanding  can- 
not avail  to  entitle  the  petitioners  to  their  freedom,  if  they  be- 
lieve that  Aaron  at  that  time  was  a  slave. 

3d.  If  Rachael  was  not  legally  manumitted,  according  to 
the  act  of  1796,  ch.  67,  the  jury  must  find  for  defendant, 
though  they  may  also  find  that  Mrs,  W.  let  Rachael  go  at 
large  in  1830,  as  a  free  woman,  and  that  she  so  continued  un- 
til about  the  year  1846  or  1847,  and  though  they  further  find 
that  Mrs,  W.  received  a  consideration  therefor. 

4th.  If  Rachael  was  not  l^ally  manumitted,  according  to 
the  act  of  17%,  ch.  67,  they  must  find  for  defendant,  though 
they  may  believe  that  Rachael  went  at  large  from  the  year 
1830  to  1846,  with  the  knowledge  of  Mrs.  W.y  under  an 
agreement  with  Rachael  or  Aaron  j  or  by  some  one  for  them  or 
either  of  them. 

5th.  If  Mrs.  W.  agreed,  verbally,  with  A€aron,  in  1830, 
that  Rachael  and  her  ader  born  children,  the  petitionere,  should 
be  free,  for  the  consideration  that  Aaron  should  support  two  of 
his  children  then  born,  and  if  Aaron  did  not  support  said  chil- 
dren, according  to  said  agreement,  then  the  jury  cannot  pre- 
sume any  valid  deed  of  manumission  of  Rachael  or  of  peti- 
tioners, and  they  must  find  for  defendant. 

6tb.  If  Rachael  lived  with  Aaron y  and  he  was  a  slave,  it  is 
not  such  evidence  of  her  going  at  large  as  will  authorise  the 
jury  to  presume  a  deed  of  manumission. 

7th.  Under  such  verbal  agreement  as  is  stated  in  the  4th 
prayer,  the  jury  cannot  presume  the  freedom  of  Rachael  be- 
fore the  end  of  the  time  during  which  such  agreement  was  to 
be  executed,  and  therefore  they  ought  to  find  for  defendant  as 
to  all  of  the  petitioners  born  before  that  time. 

8ih.  If,  under  petitioners'  first  prayer,  the  jury  presume  a 
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valid  deed  of  manlitnissioa  of  Rachady  they  cannot  presume 
any  such  manumission  of  petitioners,  unless  they  presume  that 
deed  to  have  been  executed  before  the  birth  of  the  petitioners. 
9th.  If  Rachael  was  the  slave  of  Mrs.  W.  up  to  the  spring 
of  1831,  and  no  deed  of  manumission  was  encuted  at  any 
time  by  Mrs.  W.  to  Rachaely  and  Raehaelj  with  consent  of 
Mrs.  W.y  went,  in  the  spring  of  1831,  to  live  with  Aororty  a 
negro  slave,  and  lived  with  him  until  the  death  of  Mrs.  W.j 
they  must  find  for  defendants,  though  they  may  believe  a  ver- 
bal contract  was  made  by  Sh's.  W.  with  Aaron,  in  relation 

thereto. 

10th.  If  the  jury  believe  as  stated  in  tb6  6th  prayer,  then 
they  ought  not  to  presume  a  deed  of  manumission,  though  they 
may  believe  there  was  a  verbal  contract  between  Mrs.  W.  and 
Aaron  that  Rachael  should  go  free. 

1 1th  If  Rachael  was  the  slave  of  Mrs.  W.  until  the  spring  of 
1831 ,  and  was  then  permitted  by  Mrs.  tV.  to  go  and  live  with 
Aaron,  by  virtue  of  an  agreement  with  Mrs.  W.  and  Aaron, 
or  if  Mrs.  W.  permitted  Rachael,  in  the  spring  of  1831 ,  to  go 
at  large  as  a  free  woman,  and  petitioners  are  her  children,  then 
the  jury  ought  not  to  presume  that  iZac/tae/ was  legally  manu- 
mitted in  any  period  of  time  of  such  going  at  targe,  less  than 
twenty  years  next  before  the  commencement  of  this  action, 
and  must  find  for  defendant. 

12th.  If  Aaron  was  a  slave  in  1830,  and  so  continued  from 
the  time  Rachael  went  to  live  with  him  as  his  wife,  and  he 
purchased  her  from  Mrs.  TV,,  and  if  Rachael  wixa  not  other- 
wise set  free  ihan  by  being  permitted,  under  some  understand- 
ing between  Mrs.  W.  and  Aaron,  to  live  with  him  as  his  wife, 
and  if  Rachael  did  not  go  at  laige,  except  as  the  wife  of  Aaron, 
and  twenty  years  have  not  elapsed  from  the  time  of  said  under- 
standing, or  of  RachaePs  going  to  live  with  ^aron  thereunder^ 
to  the  time  when  defendant  claimed  and  took  petitioners,  then 
lliey  ought  not  to  presume  a  deed  of  manumission  of  Rachael, 
and  ought  to  find  for  defendant. 

13th.  If  Rachael  wsis  purchased  by  Aarofi,  vrnd  contii^vi^^ 
Jiis  slave  until  the  death  of  Mrs,   W,,  so  far  as  she  coul^  u^ 
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the  skve  of  Aaratiy  that  is,  that  she  continued  under  his  coa- 
trol;  as  such  slave,  until  1846,  then  petitioners  are  not  entitled 
to  a  verdict. 

The  court  granted  the  second^  third  and  eighth  prayers,  and 
rejected  all  the  others.  Defendant  excepted,  and  the  verdict, 
and  judgment  being  in  favor  of  the  petitioners,  he  appealed  to 
this  court. 

The  cause  was  aigued  before  Dorset,  C.  J,,  Spbnck^ 
Martin  and  Frick,  J. 

HoBBS  and  Wm.  Schlet,  for  the  appellants,  contended: 

Ist .  That  the  petitioners,  from  the  scope  of  the  evidence,  could 
only  be  entitled  to  a  verdict,  provided  it  were  found  by  the 
jury,  that  their  mother,  RacAadf  was  a  free  woman  at  the  re- 
spective periods  when  the  petitioners  were  born. 

2nd.  That  inasmuch  as  it  is  a  conceded  fact  that  Rachad 
was  the  slave  of  Mrs.  Frances  Warfieldy  deceased,  at  a  speci- 
fied period,  and  as  all  the  petitioners  were  born  before  the  de- 
cease of  Mrs,  Warjieldy  it  results  that  said  Rachael  remained  a 
slave  at  the  death  of  said  Mrs.  Warfieldy  unless  she  was  legal- 
ly manumitted  by  said  M's.  Warfield,  in  her  lifetime. 

3rd.  Such  manumission  could  only  be  validly  made  by  a  deed 
of  manumission;  which,  (upon  a  concession  of  the  condition  of 
daveiy  of  said  Rachael,  at  a  given  period ,)  must  have  been 
made,  if  at  all,  aller  such  period. 

4th.  Proof  was  indispensible  of  the  execution  of  such  deed. 
Such  proof  could  only  be,  by  actual  production  of  said  deed, 
or  of  a  copy  thereof  duly  certified;  or  by  proof  of  facts,  from 
which  it  would  result  as  a  presumption  of  law,  that  such  deed 
WAS  duly  executed,  acknowledged  and  recorded. 

5th.  The  facts  in  this  case  are  not  such  as  to  form  a  baas 
for  such  presumption  of  law. 

6th.  But  if  there  are  any  facts,  from  which,  if  takentdam, 
such  presumption  might  be  deduced;  yet  upon  the  whole  proof, 
if  bdieved  by  the  jury,  such  presumption  should  not  have 
been  made.  The  rule,  ^'  stabiiur  presumptio  donee  probeiur 
in  contrarium,^^  applies  to  the  case. 
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7th.  The  ^'  going  at  large"  of  Rachady  having  been  shown 
lo  originate  in  an  intended  contract  with  n^^  JasoUj  the  hus- 
band of  Rachael;  and  it  being  a  conceded  fact  that  said  Jason 
was,  and  is  in  law,  a  slave,  such  going  at  large  formed  no 
basis  for  a  legal  presumption,  that  Rachael  was  manumitted  by 
a  deed  of  manumission  duly  executed,  acknowledged  and  re- 
conled  according  to  law. 

8th.  At  all  events,  it  is  not  the  basis  of  a  legal  presumption, 
that  such  deed  wds  so  executed,  acknowledged  and  recorded, 
at  the  very  time  the  said  Rachael  first  went  at  laige,  or  before 
the  petitioners  were  bom. 

Wm.  H.  G.  Dorset  and  ALEXAin>BR,  for  the  appellees, 
in  answer  to  the  first  exception,  insisted: 

1st.  That  the  verdict  was  res  inter  alios  aela,and  therefore, 
inadmissible,  even  for  the  purpose  of  discrediting  .^red  War- 
fiM.  The  verdict,  whilst  it  stood,  was  only  the  conclusion  of 
the  jury  from  all  the  evidence  given  on  the  trial.  It  does  not 
profess  to  have  been  founded  on  the  testimony  of  Alfred  War- 
field  in  any  degree,  and  afibrds  no  evidence  whatever  of  what 
that  testimony  was. 

In  support  of  the  first  instruction  granted  in  the  second  ex- 
ception, they  insisted: 

2nd.  That  there  was  evidence  from  which  the  jury  might 
presume  that  Atrs.  Warfield  had  manumiUed  Rachael  before 
the  birth  of  the  petitioners;  and  that  to  entitle  them  to  a 
verdict,  it  was  not  necessary  for  the  petitioners  to  produce 
a  deed  of  manumission,  executed,  acknowledged  and  record- 
ed agreeably  to  the  act  of  1796,  ch.  67. 

3rd.  In  support  of  the  second  instruction;  that  tlie  petition- 
ers are  entitled  to  the  benefit  of  the  presumption  arising  from 
the  actual  enjoyment  of  freedom  by  their  mother,  down  to  the 
trial  of  the  cause,  and  if  such  enjoyment  of  freedom  continu- 
ed for  more  than  twenty  years  next  before  the  trial,  the  peti- 
tioners were  entided  to  the  verdict. 

4th.  That  upon  the  hypothesis  that  Rachael  enjoy e^  ^et 
freedom  for  more  than  twenty  years  before  the  trial,  sh^  w^O^^ 
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have  acted  aa  a  free  woman  for  eighteen  years  before  ihe  filing 
of  the  petition  in  this  cauee^  aod  such  actual  exercise  of  free^ 
doni;  under  the  circumstances  detailed  in  the  second  prayer  of 
petitioneiSy  would  have  eutiiled  them  to  the  verdict. 

And  in  support  of  the  rulings  of  the  court  in  the  third  ez^ 
ception^  they  insisted. 

5th.  In  relation  to  the  defendant's  first  prayer:  That  it  os- 
Bumes  the  obligation  of  the  petitioners  to  prove  their  tide  by 
exhibiting  a  deed  of  manumission^  which  is  inconsistent  willi 
the  first  instruction  granted  on  the  prayer  of  the  petitioners) 
on  any  other  hypothesis,  this  prayer  is  virtually  granted  by  tbe 
granting  of  the  defendant's  third  prayer. 

6di.  The  defendant's  fourth  prayer  involves  the  propositioD, 
that  to  entitle  the  petitioners  to  the  benefit  of  the  agreeroeat 
between  Mre.  WaifiM  and  Rachael,  or  her  husband,  it  was 
necessary  for  them  to  prove  that  such  agreement  was  fully 
carried  out  and  executed  by  RacAael  or  Aaron  ^  or  some  one  for 
them.     It  is  insisted  that  such  proof  was  not  necessary. 

7th.  In  answer  to  the  defendant's  fifth  prayer^  it  will  be  in- 
sisted that  the  petitioners  were  under  no  obligation  to  show 
that  Aaron  did  support  his  two  children,  bom  at  tbe  time  of 
the  agreement  between  Mrs.  Warjidd  and  himself. 

8th.  In  answer  to  the  defendant's  sixth  prayer,  that  the  fact 
that  Aaron  was  a  slave  whilst  iZdcAoe/  lived  with  him,  will  not 
deprive  her,  or  her  children,  of  the  benefit  of  the  presumption 
arising  from  her  actual  enjoyment  of  freedom  under  the  cir- 
cumstances. 

9th.  In  answer  to  the  defendant's  seventh  prayer,  that  upon 
the  agreement  as  proved,  Rachad*8  freedom  was  to  commence 
al  the  moment  of  her  going  at  large,  and  was  not  to  be  post* 
poned  to  a  future  day. 

10th.  In  answer  to  the  defendant's  ninth  prayer,  then  it 
puts  it  to  the  jury  to  find  a  deed  of  manumission  as  a  fact} 
and  in  absence  of  proof  of  a  deed  actually  executed,  deniee 
the  right  of  petitioners  to  a  verdict.  This  prayer  could  have 
beau  granted  only  on  tbe  hypothesis^  that  the  first  prayer  ofier- 
ed  by  petitioners  ought  to  have  been  rejected. 


OF  MARYLAND.  493 

Kent  Of.  MoEldery— I8fi0. 


llth.  In  answer  to  the  defendant's  tenth  prayer,  that  it 
rests  upon  the  same  hypothesis  with  the  sixth,  and  is  equally 
erroneous. 

13th.  In  answer  to  the  defendant's  eleventh  and  twelfth 
prayers,  that  a  going  at  lai^e  by  Racluul  for  twenty  yeais 
before  the  iling  of  the  petition,  was  not  essential  to  warrant 
ft  presumption  in  favor  of  the  petitioners. 

13th.  In  -answer  to  the  defendant's  thirteenth  prayer,  that  it 
involves  a  position  whicli  is  inadmissible  in  law,  to  wit,  the 
purchase  of  Rachael  by  a  slave,  and  involves,  substantially,  the 
proposiiion  in  the  sixth  prayer,  and  is  equally  exceptionable. 

By  the  court. 

JUnOMENT   AFFIRMED. 


Jambs  SlSI^  vs,  Hugh  MoGldert. — December  1S50. 

A  writ  was  filed  oat  returnable  to  the  April  term  of  the  county  court,  at 
which  term  the  defendant  appeared,  and  rule  nor  was  laid  upon  the  plain, 
tiff  to  the  next  rule  day,  bein^r  the  8()th  of  September  following.  The 
declaration  was  not  filed  until  the  1 9th  of  October,  after  the  rule  day.  Hbld  : 
That  the  plaintilT  waa  in  defmtUt,  and  that  defendant  should  be  allowed  to 
to  plead  the  next  role  day. 

Where  a  plain  tiff  ia  in  de&ult  in  not  filing  his  declaration  by  the  rule  day, 
the  court  will  extend  the  time  for  filing  his  declaration,  proyided  he  will 
consent  to  try  or  continue  the  cause  at  the  option  of  the  defendant. 

Appeal  from  Anne  Arundel  county  court. 

This  was  an  action  of  aasumpsii  by  the  appellee  against  the 
appellant.  The  writ  was  sued  out  on  the  Ist  of  December 
1848,  returnable  to  the  following  April  term  of  the  court,  at 
which  term  the  defendant  appeared  and  the  plaintiff  was  laid 
imder  rub  nar  to  the  next  rule  day  of  the  court,  being  the  20th 
of  September  following.     The  declaration  was  not  filed  un- 
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til  the  19th  of  October  following  the  rule  day.  The  cause  of 
action  was  a  promissory  note  of  the  defendant  in  favor  of  the 
plaintiff. 

Exception.  When  this  case  at  the  first  calling  of  the  trial 
docket  at  October  term  1849,  was  reached,  the  plaintiff  prayed 
the  court  to  lay  a  rule  upon  the  defendant  to  plead  by  the 
second  (which  is  the  last  and  peremptory)  call  of  the  docket, 
stating  that  it  was  a  plain  and  undisputed  case  which  was  not 
denied  by  defendant's  counsel .  The  defendant  then  asked  leave 
to  imparle  until  the  rule  day  of  the  next  term  of  the  court,  but 
the  court  (Dorset  C.  J.,  and  Brewer  A.  J.,)  according  to 
the  unvaried  practice  in  like  cases  from  the  time  of  the  pas- 
sage^of  the  act  of  1829,  ch.  166,  a  practice  adopted  and  al- 
ways since  practiced  under  with  a  view  to  a  compliance  with 
the  requisitions  and  designs  of  the  said  act,  ordered  the  defen- 
dant to  be  laid  under  a  rule  to  plead  by  the  next  calling  of  the 
docket  at  the  present  temi.  When  the  case  was  reached  at  the 
said  next  call  of  the  docket,  the  defendant  again  asked  leave  to 
imparle  to  the  next  rule  day,  and  referred  the  court  to  the  fol- 
lowing rules  of  court  to  show  his  right  to  such  imparlance. 

''  19th.  On  an  appearance  to  a  single  writ,  the  plaintiff  may 
be  ruled  to  file  his  declaration  by  the  next  rule  day,  but  the 
court  for  *  special  cause  shown,  may  allow  further  time  to  de- 
clare, and  on  such  terms  as  they  may  think  reasonable,  unless 
the  court  shall  otherwise  order. 

''26th.  If  the  plaintiff  or  defendant  neglect  to  declare  or  to 
plead  within  the  time  limited  by  rule  of  court,  judgment  of 
nonpros,  or  by  default,  as  the  case  may  be,  shall  be  given,  but 
the  court  for  special  cause  shown,  may  allow  further  time  to 
declare  or  to  plead,  and  on  such  terms  as  they  may  think 
reasonable. 

"  26th.  In  all  cases  where  rules  are  laid  to  declare  or  to 
jdead,  such  declaration  or  pleading  shall  be  filed  by  the  twen- 
tieth day  of  March  and  twentiethday  of  September,  respectively, 
next  following  the  term,  at  which  said  rule  was  laid." 

''34th.  No  action  or  suit  shall  be  continued  beyond  the 
term  limited  by  law,  with  the  consent  of  the  parties^  unless  the 
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isues  are  made  up  or  unless  some  satisfactory  reasou  is  as- 
signed to  tbe  court  for  not  joining  issue;  ordered  by  the  court 
that  all  subpasnas  on  the  trial  docket^  be  returnable  (o  the  first 
day  of  the  term." 

But  the  plaintiff  refusing  his  assent  to  such  imparlance  and 
requiring  the  court  to  enforce  its  said  order  on  the  defendant  to 
plead,  the  court  refused  to  grant  the  imparlance  and  entered 
judgment  for  default  of  a  plea.  It  was  agreed  that  there  was 
DO  written  rule  of  court  authorising  the  court  in  such  a  case  to 
lay  the  rule  plea  by  the  second  call  of  the  doeket,  and  the  de- 
fendant proposed  to  prove  by  members  of  the  bar^  that  hereto- 
fore the  court  bad  adopted  a  different  rule  from  that  which  is 
DOW  enforced  by  the  court.  The  court  having  a  perfect  know- 
ledge and  recollection  of  its  aforesaid  unvaried  practice, 
refused  to  permit  the  testimony  offered  by  the  defendant, 
going  to  show  the  antecedent  practice  of  the  court.  From 
the  refusal  of  the  court  to  permit  the  defendant  to  prove  what 
had  been  the  former  practice  of  the  court,  and  from  the  entry 
of  the  judgment  against  the  defendant  in  default  of  a  plea,  the 
defendant  excepted  and  appealed  to  this  court. 

The  cause  was  ai^ued  before  Spence,  Maqruder,  Martin 
and  Frick,  J. 

By  Pratt,  for  the  appellant,  and 
By  Randall,  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

If  the  plaintiff  in  the  court  below,  wished  to  have  a  trial  or 
judgment  at  the  second  term,  he  ought  himself  to  have  complied 
with  the  rules  of  the  court.  Indeed  he  had  it  in  his  power  to  file 
his  declaration  when  he  instituted  the  suit,  or  he  might  have 
filed  it  during  ttie  first  terra,  and  have  laid  the  defendant  under 
a  rule  to  plead  by  the  rule  day  of  the  court,  in  this  case  by  the 
20th  day  of  September^  1S49.  If  either  course  had  been  pur- 
sued by  him  his  right  to  a  trial  or  judgment,  (no  legal  cause  foe  \ 
a  continuance  being  shown  by  the  defendant,)  during  il\^|\e%x* 
or  second  term,  could  not  have  been  questioned « 
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Because  he  did  not  pursue  either  course  before  spoken  of^  the 
defendant  laid  him  under  n  rule  to  declare,  by  the  next  rule 
day  or  20th  of  September.  With  this  rule  he  foiled  to  com* 
ply,  but  filed  his  declaration  some  weeks  afterwards.  He  then 
oflTered  a  declaration,  to  which  no  objection  was  made,  other 
than  it  enabled  the  defendant  to  delay  his  plea  until  the  next 
rale  day.  This  was  refused  to  him,  and  thus  it  was  required 
of  the  defendant  to  plead  and  prepare  for  his  trial,  in  a  very 
few  days  after  the  filing  of  a  declaration,  which,  for  the  fitBC 
time,  disclosed  to  him  the  plaintiff's  cause  of  action. 

The  effect  of  giving  to  the  defendant  the  time  which  he 
asked  would  have  been  a  continuance  of  the  cause,  which  it  is 
said  is  forbidden  by  the  act  of  1829,  ch.  166.  But  has  the 
plaintiff  any  cause  to  complain  of  this?  Why  did  be  violate  the 
rule  of  court,  which  gave  to  the  defendant  a  right  to  a  naftpfos.9 
He  called  upon  the  court  to  sanction  this  violation  of  ils  rules, 
to  extend  the  time  allowed  to  him  to  file  his  declaration.  This, 
it  is  understood,  the  court  can  do,  provided  he  will  consent  to 
try,  or  continue  the  cause  at  the  option  of  the  defendant. 

If  the  plaintiff  could,  in  this  suit,  withhold  his  declaration, 
and  thereby  all  knowledge  of  bis  cause  of  action,  as  long  as 
he  did,  and  yet  claim  a  trial  in  the  course  of  that  term,  he 
might  have  wilhholden  it  until  the  court  reached  the  case  when 
going  over  the  docket  the  last  time,  and  then  have  insisted  upon 
a  plea  or  judgment  instanter.  Indeed,  according  to  the  rea- 
soning of  counsel,  a  judgment  ought  to  have  been  given  to 
him,  although  no  declaration  was  then  tendered.  As  to  this 
being  an  undisputed  case,  and  for  that  reason  the  plaintiff  bad 
a  right  to  a  judgment,  all  that  we  can  know  is,  that  couilsmust 
leain  (hat  the  from  defendant,  and  not  from  the  plaintiff,  and 
imisl  be  concent  to  know  ii,  only  when  the  defendant  has  had 
a  reasonable  time  to  deiermine  what  defence  he  ought  to  make. 

A  plaintiff  who,  after  taking  six  or  eight  months  to  find  out 
his  cause  of  action,  then  violates  the  rules  of  court,  is  a  person 
in  dffatdiy  and  if  he  asks  as  a  favor,  that  his  fiar  be  still  re- 
ceived, must  claim  nothing  of  a  defendant  that  term.  It  is 
most  unreasonable  in  him  to  expect  that  the  defendant  will  be 
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prepared  for  trial  in  two  or  three  days  after  the  plaintiff's  claim 
is  stated  to  him.  Such  a  plaintiff  has  no  reason  to  complain  that 
he  cannot  get  a  judgment  the  second  term. 

In  this  case,  until  the  declaration  was  filed;  the  defendant 
could  not  tell  whether  the  plaintiff  claimed  of  him  the  amount 
of  an  account,  or  of  a  promissory  note,  or  damages  in  tro- 
ver,  or  for  slanderous  words,  or  other  cause  of  action  which 
will  sustain  an  action  on  the  case.  While  he  is  thus  left  in  ig- 
norance of  the  plaintiff's  cause  of  action,  it  would  have  been 
most  unreasonable  to  require  him  to  have  in  attendance  the 
witnesses  by  which  he  might  defeat  all,  or  indeed  any  one  of 
these  claims. 

We  do  not  think  that  the  rule  to  plead  was  laid  in  order  to 
continue  the  cause,  when  it  was  reached  ingoing  over  the  dock- 
et the  last  term.  The  court  had  no  more  right  to  require  a 
plea  of  the  defendant  at  the  time  it  did,  and  when  the  plain- 
tiff was  in  default,  than  to  have  required  the  latter  to  file  his 
declaration  instanter,  in  order  that  the  defendant  might  be  pre- 
pared to  demand  a  trial  or  non  pros*  the  second  term. 

JUDGMENT  REVERSED  WITH  COSTS, 

ASD  PROCEDENDO. 


Bridget   Buckley,  Adm'x    op    Timothy   Buckley  vs. 
Mary  Buckley. — December  1850. 

A  bill  was  filed  by  a  distribatee  against  the  admioistratriz,  for  her  distribu. 
tiTo  share  of  the  intestate's  estate,  alleging  herself  to  be  one  of  the  four 
children  of  the  deceased.  The  bill  was  taken  pr9  confewo  against  the  ad. 
■linistratrix,  and  upon  the  suggestion  of  the  death  of  one  of  the  foar  chil- 
dren, intestate  and  without  issue,  the  estate  was  decreed  to  be  distributed 
among  the  three  remaining  children.  Hklo:  That  this  decree  w^  eT- 
roneoQs. 

Though  one  of  the  children  n^ay  have  died  intestate  and  without  i%^|.      r. 
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ter  the  death  of  the  father,  the  complainant  can  only  claim  one^fonrth  of 
the  estate  from  the  father's  admin istratriz.  Her  share  of  her  decomeod 
brother's  estate,  she  must  claim  from  his  administrator. 

If  the  father  in  fact  surriyed  the  son,  the  complainant  cannot,  under  a  bill 
which  denies  tbie  fact,  claim  to  be  entitled  to  the  one-third  of  the  estate. 

If  there  wero  satisfactory  proof  that  there  were  but  three  children,  the  com- 
plainant cannot  contradict  her  bill  which  has  been  taken  jpro  eonfeuo. 

The  decree  only  directed  the  9hare  of  complainant  to  be  paid  to  her,  and  took 
no  notice  of  the  shares  that  had  been  awarded  to  the  other  diBtribotces. 
Hbld  :  That  this  cannot  be  right. 

Affkal  from  the  equity  side  of  Baltimore  county  court. 

The  bill  in  this  case  was  filed  by  the  appellee  on  the  Slstof 
October  1848,  against  the  appellant  as  the  administratrix  of 
Timathy  Buckley  y  deceased^  for  a  distribution  of  the  deceased's 
estate. 

The  bill  alleges  that  the  said  Timothy  died,  in  June  1847^ 
intestate,  possessed  of  a  large  personal  estate,  and  leaving/cmr 
children^  viz :  Patricky  Cafharinej  Mary  the  complainant 
and  EUefij  all  of  full  age,  his  distributees.  That  letters  of  ad- 
ministration were  granted  to  the  appellant  who  had  possessed 
herself  of  the  estate,  and  kept  and  applied  it  to  her  own  use 
and  had  refused  lo  pay  to  complainant  her  share  thereof.  The 
prayer  is  for  an  account  and  payment  to  complainant  of  her 
share,  and  also  for  an  order  of  publication  against  said 
Patrick y  Catharine  and  Ellen ^  who,  the  bill  alleges,  reside 
in  foreign  parts. 

The  order  of  publication  was  passed  on  the  19th  of  De- 
cember 1848,  against  said  absent  defendants,  to  appear  on  or 
before  the  19th  of  April  1849,  to  be  published  once  a  week 
for  three  weeks  before  the  19th  of  January  1849.  The  ap- 
pellant having  been  summoned  and  failing  to  appear,  and 
having  stood  out  the  process  of  attachment  of  contempt  and 
proclamation,  a  decree  pro  confesso  was  passed  on  the  31st  of 
January  1849,  and  the  case  referred  to  a  special  auditor,  to 
state  an  account  from  the  pleadings  and  proofs  in  the  cause,  and 
such  other  proofs  as  may  be  adduced  to  him  by  the  complain- 
ant, and  to  report  on  or  before  the  19lh  of  April  1849. 

On  the  19th  of  June  1849,  the  complainant  filed  a  sugges- 
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tion  of  Patrick  Buckley^ s  deaths  intestate  and  without  issue, 
nnd  unmarried,  since  the  last  continuance  of  the  cause.  On 
the  same  day  the  auditor  filed  his  rep)ort,  with  testimony  taken 
touching  the  death  of  said  Timothy  and  other  material  matters, 
and  distributing  the  estate  among  the  appellant,  as  widow  of 
said  Timothy y  and  the  three  children,  Mary  the  complainant, 
Oatftarine  and  Ellen,  (omitting  Patrick,)  and  awarding  to 
each  one-third  of  the  estate,  after  deducting  the  widow's  share. 
The  final  decree  ratifying  this  report  was  passed  on  the  30th 
of  June  1849.  This  decree  adjudges  that  the  bill  be  taken  pro 
confesso  against  the  absent  defendants^  and  orders  the  account 
of  the  auditor  to  be  ratified  and  confirmed,  and  the  defendant 
Bridget,  as  administratrix  of  the  deceased^  to  pay  to  the  com- 
plainant the  sum  awarded  to  her.  From  this  decree  the  ad* 
ministratriz  appealed. 

The  cause  was  argued  before  Spencb>  Magruder,  Martin 
andFRiCK,J. 

By  RoBT.  J.  BrenT;  for  the  appellant,  and 
By  T.  P.  Scott,  for  the  appellee. 

Magruder,  J.  delivered  the  opinion  of  this  court. 

This  appeal  is  from  a  decree  of  Baltimore  county  court,  sit- 
ting as  a  court  of  equity. 

The  bill  was  filed  by  a  person,  who  alleges  herself  to  be  one 
of  the  four  children  of  Timothy  Buckley,  and  expressly 
charges  that  her  father  died,  leaving  four  children.  It  is  filed 
to  recover  her  share  of  her  father's  estate;  of  course  one-fourth 
o(  what  remains  in  the  hands  of  the  administratrix,  after  pay- 
ing debts,  &c.,  and  deducting  the  widow's  portion. 

Now  if  there  were  four  children   when   the  intestate  died, 
this  complainant  can  claim  of  the  defendant  only  one-fourih 
of  his  estate.     Patrick  may  have  died  immediately  afv^r  h*^^ 
father,  without  will  or  children;  the  complainant  may  \^    oo^ 
of  his  distributees,  yet  her  share  of  his  estate,  she  ttw      \,  K^' 
cover  from  his  administrator,  although  there  be  noiwjr  a  ^^^ 
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such  administrator  to  dO|  except  to  pay  funeral  expenses,  col« 
lect  from  his  father's  widow  his  share  of  the  estate,  in  her  hands, 
and  distribute  it  among  his  legal  representatives. 

The  allegation  is  that  she  is  entitled  only  to  one-fourth,  and 
she  cannot  claim  one-third  without  amending  her  bill,  if  per- 
chance she  was  mistaken  when  she  slated  that  her  brother 
Pairick  was  not  dead  when  her  father  died. 

Here  then  is  error,  whether  the  father  survived  the  son,  or 
the  son  survived  the  father,  and  is  now,  or  is  not  now,  dead.  If 
the  father  outlived  the  son,  then  the  law  entitled  her  to  oil  that 
she  has  recovered,  but  her  bill  of  complaint  denies  it.  Which 
of  them  died  first  is  to  be  ascertained  by  the  complainant,  and 
although  there  is  some  evidence  in  the  record  taken  to  prove 
that  the  father  survived  the  son,  yet  it  is  by  no  means  satisfac- 
tory to  the  court.  The  complainant  suggested  the  death  of 
the  son,  and  that  son's  representative  has  never  been  made  a 
party  to  the  suit. 

It  would  be  difficult  for  us  to  tell  how  these  errors  are  to 
be  corrected,  but  as  the  case  now  stands,  it  is  impossible  to  af- 
firm or  modify  the  decree. 

The  complainant  gets  the  court  to  take  her  bill  jt^ro  confcsso, 
and  now  would  insist  that  th»  bill  in  a  material  part  of  it  is  un- 
true. If  there  was  satisfactory  proof  in  the  record  that  there 
were  only  three  children,  still,  when  the  bill  is  taken  pro 
confessoy  how  can  she  contradict  it?  Her  bill  cannot  be  im- 
peached by  her  adversary,  and  surely  it  cannot  be  impeached 
by  herself.  The  case  of  West  and  Holly  3  H.  ^  J.^p.  223, 
warns  us  of  some  of  the  evils  which  may  result  to  the  com- 
plainant sometimes  by  a  decree  of  this  description. 

This  is  a  bill  against  an  administratrix,  asking  a  distribution 
of  the  intestate's  estate,  and  making  all  the  distributees  par- 
ties. It  was  sent  to  the  auditor  to  take  an  account  of  the 
assets,  and  he  ascertains  the  sum  due  to  each  distributee,  yet 
no  notice  is  taken  of  the  share  of  each  of  the  other  distributees. 
A  decree  is  passed  directing  the  payment  by  the  administratrix 
of  the  supposed  share  of  the  complainant,  and  no  payment  to 
the  others  is  directed,  although  the  report  which  ascertains 
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what  is  due  to  them  is  confirmed.     Indeed  (hey  are  not  even 
^^dismiased  hence."     This  cannot  be  right. 

DECREE  REVERSED    WITHOUT  C08T;3,  AND 

CASE  REMANDED. 


E.  L.  Adams,  survivor  of*  BcRCfi:MEYER    and  Aoams^ 
M,  David  Whitepord. — June  1851. 

Upon  a  bill  for  a  difcoTory  aa  to  the  ownership  of  a  certain  druft,  upon  which 
suit  had  been  institatedin  the  name  of  the  defendant  against  the  complain, 
ant,  the  answer  disclosed  all  the  facts  within  the  knowledge  of  defend- 
ants, and  leaves  the  consequences  of  these  facts,  as  far  as  they  affect  the 
ownership  of  the  draft,  to  the  coart.  Hkld  :  That  this  answer  was  suffi- 
cient lo  entitle  the  defendant  to  a  dissolutioi  of  the  injuno'ion  granted 
upon  the  bill. 

Appeal  from  the  equity  side  of  Baltimore  county  court. 

This  case  arises  out  of  a  bill  filed  by  (he  appellee  on  the  Ist 
of  February ;  1849,  to  obtain  discovery  from  Burclcmeyer  and 
AdamSy  with  a  view  to  bis  defence  in  an  action  of  law  then 
pending  in  their  names,  against  him,  in  Baltimore  counfy 
court,  and  for  an  injunction  restraining  proceedings  upon  the 
suit  at  law,  until  such  discovery  be  made.  The  suit  at  law 
has  been  twice  before  this  court,  and  all  the  facis  of  the  case 
will  be  found  in  the  reports  of  those  appeals  in  1  Cfilly  127, 
and  6  6ri//,  1.  The  injunction  was  granted  as  prayed,  and 
upon  the  coming  in  of  the  answer,  a  motion  was  made  for  a 
dissolution,  and  from  the  order  of  the  court  refusing  to  dissolve 
Che  injunction,  this  appeal  is  (aken.  The  allegations  of  the 
bill  and  answer  are  fully  set  out  in  the  following  opinion  of 
the  court  below,  delivered  by  (Frick,  C.  J.,  and  Le  Gr^^p, 
A.  J.,)  upon  their  order  overruling  the  motion  to  dissolve,  p^j^^i^ 
on  the  30th  of  October,  1849.  *-^*^3P 
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^'  The  bill  states  that  suit  was  brought  on  the  law  side  of 
this  court,  against  the  complainant  by  the  defendants^  alleging 
themselves  to  be  the  owners  or  possessors  of  the  draft  in  ques- 
tion, upon  which  the  complainant  is  endorser.  The  com^ 
plainant  chai^ges  that  the  said  plaintifTs  at  law,  are  not  now,  and 
were  not  when  this  suit  was  brought,  the  owners  or  possessors 
of  said  draft,  but  that  it  was  discounted  at  the  Western  Bank 
of  BcUtimore,  and  was  in  the  possession  of  the  bank  when 
this  suit  was  brought,  by  the  direction  of  said  bani^,  in  the  name 
of  Burckmeyer  and  Adams.  That  these  facts  are  a  necessary 
defence  to  Whiteford,  and  he  has  used  every  means  aliunde^ 
to  obtain  the  proof,  and  now  claims  that  the  defendants  here 
shall  discover  upon  oath,  if  they  ever  were  the  owners  of  said 
draft,  or  ever  paid  any  value  for  it;  whether  at  tlie  time  the  suit 
was  brought,  they  had  possession  of  the  same,  or  had  returned 
it  to  the  bank,  and  whether  since  the  suit  they  ever  had  the 
possession?  An  injunction  is  prayed  to  restrain  the  trial  of 
the  action  at  law,  until  their  answer  in  the  premises. 

The  answer  of  Adams,  (the  surviving  partner,)  states  that 
they  never  had  any  dealings  with  complainant.  That  in  re- 
gard to  their  being  the  owners  or  possessors  of  the  draft  in 
question,  it  was  sent  to  them  for  collection  from  the  bank  as  its 
property.  That  it  was  protested  for  non-acceptance,  and 
notice  sent  on  to  that  effecl  to  the  bank,  but  the  draft  was  retained 
by  them  until  maturity,  and  being  mislaid,  was  not  presented  to 
the  drawees  when  due,  for  payment.  That  no  notice  of  protest 
was  therefore  sent  to  any  party  of  non-payment ,  nor  did  these 
defendants  give  any  value  for  the  same.  That  it  was  after 
maturity  returned  to  the  bank,  who  again  returned  it  to  defen- 
dants. That  they  again  sent  it  enclosed  to  the  bank,  by  letter 
of  the  7th  of  October,  1840,  a  copy  of  which  is  filed  with  the 
answer  (See  1  Gill,  133.  J  That  they  also  wrote  the  letter  of 
the  5th  of  November,  1840,  to  T.  Phenix,  cashier  of  the 
bank,  a  copy  of  which  is  filed,  (See  6  GUI,  9,)  and  sent  the 
same  by  due  course  of  mail.  That  this  is  the  only  informa- 
tion in  the  power  of  respondent  to  give  by  way  of  discovery, 
and  of  his  own  knowledge  he  knows  nothing  of  the  possession 
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of  the  draft  at  the  time  of  suit,  nor  whether  the  facts  stated  iq 
the  answer  constituted  the  legal  ownership  in  them  of  said 
draft. 

To  this  answer  exceptions  are  filed :  That  the  answer  is 
erasive,  and  is  no  suflScient  disclosure  to  the  question,  whether 
they  were  in  possession  of  the  bill  at  the  time  that  the  suit  was 
instituted,  or  since?  And  that  it  does  not  expressly  admit  or 
traverse  the  all^ation  of  the  bill  in  relation  to  the  possession  of 
the  draft,  &c.  The  cause  was  set  down  for  hearing  upon  bill 
and  answer,  by  an  order  of  this  court  of  the  13th  of  February, 
for  the  20th  of  February,  1849,  and  between  these  two  periods 
the  exceptions  referred  to  were  filed.  After  aigument  and 
hearing  on  this  state  of  the  case  before  this  court,  and  while 
the  subject  was  under  advisement  of  the  court,  leave  was 
granted,  upon  petition,  to  the  defendants,  to  file  a  supplemental 
answer.  In  this  answer,  Adams  states  that  he  knows  nothing 
of  the  matters  of  fact  stated  in  the  bill  of  complainant,  but 
what  appears  on  the  face  of  the  bill  of  exchange  in  suit,  and 
what  may  be  further  found  in  the  correspondence  of  defend- 
ants, with  7\  Phenixy  cashier,  which  was  several  years  ago 
sent  to  Robert  J,  Brent  and  O.  Horsey y  attorneys  in  Batti" 
more  city,  (See  1  GiU,  132, 133.  6  6««,  2,  3,  7,  8,  9, 10, 
\\))  that  in  regard  to  claiming  title,  they  claim  no  other  title 
or  right  than  is  claimed  in  the  above  correspondence,  nor  did 
they  give  any  authority  to  sue  other  than  such  is  there  found,  al- 
though they  were  aware  that  such  suit  had  been  brought  in  their 
names,  and  they  have  made  no  objections  thereto.  The  case  is 
now  upon  the  motion  to  dissolve,  presented  de  novo,  to  this  court 
for  its  decision,  and  upon  the  prayer  of  the  complainant  that 
the  supplemental  answer  may  first  be  taken  off  the  files  of  the 
court,  and  the  order  allowing  it,  to  be  revoked. 

The  effect  of  withdrawing  from  the  files  tins  supplemental 
answer,  is  to  leave  the  defendants  upon  their  original  answer, 
which  being,  as  is  contended,  defective  and  insufficient,  must 
constitute  the  injunction  perpetual;  because  it  is  further  insist- 
ed by  the  complainant,  that  the  respondents  are  bound  to  abide 
by  their  original  answer,  which  admits  of  no  supplement  Ot 
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amendment,  but  upon  the  ground  of  mistake,  or  the  occurrence 
of  new  matter  since  the  answer,  suggested  upon  motion  and 
affidavit  to  the  court;  all  which  it  urged  is  not  averred  in  the 
case  before  us.    Without  stopping  to  question  or  deny  this  doc> 
trine  thus  laid  down  upon  authorities  produced,  how  would 
this  dispose  of  the  exceptions  to  the  answer  which  the  coRi- 
plainant  has  himself  interposed?    He  denies  the  sufficiency  of 
the  answer  for  the  purpose  he  has  in  view,  to  discover  whether 
the  plaintiffs  at  law^  are  the  holders  or  possessors  of  the  draft  in 
question,  or  have  such  an  interest  in  it  as  entitles  them  to  sue 
upon  it.     The  exceptions  assume  of  course  that  the  complain- 
ant requires  a  more  distinct  and  explicit  answer.     And  the  re- 
spondants  yielding  to  the  force  of  these  objections  to  the  orig- 
inal, upon  leave  granted  by  the  court,  assume  in  a  supple- 
mental answer,  to  supply  the  defects  and  insufficiencies  of  which 
the  exceptions  complain.     This  is  not  the  case  of  a  defendant 
coming  in  to  correct  a  mistake,  or  to  alter  the  character  of  his 
original  answer,  seeking  of  his  own  motion  or  cuxord  to  make 
a  better  case  than  he  had  before.     But  he  is  invoked  to  this 
course,  as  it  were,  at  the  instance  of  complainant,  not  to  correct 
the  old,  but  supply  new  and  additional  matter;  to  be  more  ex- 
plicit in  his  statements  on  the  points  suggested  by  the  com- 
plainant, as  being  insufficient  before.     Whether  he  baa  done 
so  or  not,  is  the  true  question  before  us,  conceiving  as  we  do, 
that  the  supplemental  answer  is  rightfully  in,  and  that  we  are 
called  upon  to  decide  upon  the  whole  case  as  now  presented. 
To  (his  purpose  we  have  given  to  these  answers  a  candid 
and  full  examination,  and  cannot  satisfy  ourselves  that  they  meet 
the  allegations  and  the  object  of  the  bill.     The  open  and 
avowed  object  is,  to  obtain  from  the  plaintiffs  discovery  whether 
they  have  ever  had  any  interest  in  the  suit  at  law  brought  in  their 
names  against  Whiteford^  The  possession  ofthe  draft  at  the  time 
of  directing  or  instituting  the  suit,  would  be  sufficient  prima 
facie  evidence  to  sue  upon  it.     If  we  construe  that  answer 
properly,  it  negatives  the  possession  in  them.,  particularly  if 
added  to  the  admission  ihet  they  paid  no  value  for  it.     Their 
connection  with  this  draft,  they  say,  is  disclosed  by  the  letters 
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between  them  and  ihe  bank,  and  thus,  whether  they  have  any 
interest  in  tiiis  draft  or  in  this  suit,  they  refer  to  the  legal  con- 
struction of  iheir  correspondence  with  Phenix.  Surely  there 
must  exist  better  ground  for  standing  in  the  attitude  of  a  plain- 
tiff, than  the  doubtful,  unascertained  position  which  (hey  assume 
here.  Even  under  all  the  circumstances,  they  must  have  some 
impression,  if  not  conviction  of  their  own  upon  the  subject,  and 
even  this  impression  of  their  rights,  as  plaintiffs,  they  hesitate 
to  express.  In  any  view  of  these  answers,  (hey  have  either 
not  fully  met  the  disclosure  sought  by  the  complainant,  or  as 
far  as  they  have  disclosed,  have  shown  no  interest  or  possession 
in  the  draft,  so  far  as  to  constitute  them  legal  plaintiffs  in  the 
action  at  law,  and  the  motion  to  dissolve  is  therefore  overruled. " 

The  cause  was  argued  before  Dorsey,  C  J.,  Chambers, 
Spence  and  Martin,  J. 

By  RoBT.  J.  Brent,  for  the  appellants,  and 
By  Wallis  for  the  appellee. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  bill  of  complainant  does  not  deny  the  obligation  of 
complainant  to  i>ay  the  amount  of  the  note  or  draft.     It  is  not 
denied  that  the  money  is  due  either  to  the  appellants  or  to  the 
Western  Bank. 

It  is  manifest  from  the  whole  case  that  the  suit  was  institu- 
ted by  the  immediate  actual  order  of  the  bank  in  the  name  of 
the  appellants,  and  that  after  the  suit  was  institutedin  the  name 
of  the  appellants,  they  acquiesced  in  it. 

The  appellant,  Adams y  fairly  answers  all  the  facts  within  his 
knowledge,  and  properly,  in  such  a  case  as  this,  leaves  the  legal 
consequences  of  these  facts  to  the  court.     What  did  or  did  not 
constitute  in  law  the'possession  or  ownership  of  the  draft  has 
been  a  subject  of  earnest  litigation  for  years  past,  and  one 
which  the  appellants  were  not  required  to  decide,  and  w^t^ 
probably  not  competent  to  decide.     Without  saying  wlx^»v^x 
injunction  was  properly  issued,  we  are  of  opinion  th^^    v-e 
64        v.9  ^  Vt^ 
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answer  was  sufficient  to  entitle  the  appellant  to  a  dissolution. 
As  the  matter  disclosed  in  the  answer  may  be  used  in  evidence 
by  the  appellee  on  any  future  trial  at  law,  we  remand  the  case 
to  the  county  court. 

INJUNCTION  DISSOLVED,  AND  CASE  REMANDED. 


William  Townshend  and  others,  vs.  Jeremiah  1  owns- 
HEND  AND  John  B.  Brooke,  Exc 'rs  of  John  Towns- 
hend.— June  1851. 

jMuea  framed  npon  a  caveat  to  a  will,  and  sent  bj  the  orphans  court  to  the 
coantj  court  for  trial,  may  be  removed  to  an  j  adjoining  count j  for  trial. 

An  attesting  witness  to  a  will  declared,  on  the  same  day  that  the  will  warn 
executed,  that  he  did  not  believe  the  testator  to  be,  at  the  time  he  executed 
the  will,  a  sane  pcrM>n,  and  that  he  signed  the  will  as  a  witness,  merely  to 
gratify  the  testator.  Hbld  :  that  these  declarations,  (the  witness  haing 
dead,)  are  properly  admissible  in  evidence. 

The  attestation  of  a  witness  to  a  will,  imports  all  that  is  requisite  to  make  tha 
will  good  and  valid,  so  far  as  his  signature  can  go,  and  his  declaratioDs, 
(the  witness  being  dead,)  are  admissible  to  impeach  these  presumptions  of 
law. 

Appeal  from  Anne  Arundel  county  court. 

On  the  8th  of  June,  1846,  the  appellants,  who  are  next  of 
kin  of  John  Townshendy  late  of  Prince  George^s  county, 
deceased,  filed,  in  the  orphans  court  of  said  county,  a  caveat 
against  the  admission  to  probate  of  a  paper  purporting  to  be 
the  last  will  and  testament  of  said  deceased,  executed  on  the 
17th  of  December,  1844,  and  offered  for  probate  by  the  appel- 
lees, the  executors  therein  named,  on  the  15th  of  May,  1846. 
The  executors  answered  the  eaveeUy  and  thereupon  the  said  or- 
phans court  directed  certain  issues,  framed  by  the  caveators,  to 
be  sent  to  Prince  Qeorge*s  county  court  for  trial.  At  the  first 
trial  in  said  county,  the  jury  could  not  agree^  and  were  dis- 
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chained.  On  (he  second  trial,  the  jury  rendered  a  verdict  for 
the  caveators^  and  the  county  court  adjudged  the  record  to  be 
transmitted  to  the  ofphans  court,  with  costs  to  the  caveators. 
The  caveatees,  having  excepted  to  various  opinions  and  in- 
structions given  by  the  court  in  the  progress  of  the  triil,  ap- 
pealed ,  and  this  court,  at  its  December  term,  1848,  reversed  this 
judgment,  and  remitted  the  record  to  Prince  Oeorge^s  county 
court,  by  writ  of  procedendo.  The  proceedings  on  this  appeal 
are  reported  in  7  6riU,  10,  where  the  paper  purporting  to  be  the 
will,  and  the  several  issues  will  be  found  in  full. 

This  alleged  will  was  executed  in  presence  of  Philemon 
ChtWy  Walter  B.  C.  Worthington  and  James  J,  CheWy  and 
by  it  the  testator  confirms  a  deed,  executed  by  him,  on  the  24th 
of  December,  1831 ,  manumitting  his  slaves,  and  to  remove  all 
doubts  as  to  the  validity  of  this  deed,  he  bequeaths  freedom  to 
all  hid  slaves,  he  also  devised  to  his  said  slaves  and  their  in- 
crease, all  his  property,  '^  both  real  and  personal,  to  be  divided 
amongst  (hem  equally,  share  and  share  alike,  to  them  and 
(beir  heirs  foreveri" 

The  cause  being  thus  remanded  to  Prince  Oeorge^s  county 
court,  at  April  term,  1850,  of  said  court,  upon  the  suggestion 
of  the  caveatee&',  that  a  fair  trial  could  not  be  had  in  that  court, 
the  record  was  ordered  to  be  transmitted  to  Anne  Arrundel 
county  court,  for  trial  of  said  issues,  and  at  April  term  of  the 
latter  court,  when  the  case  was  called,  the  caveators  moved 
that  the  proceedings  be  remanded  to  Prince  George^s  county 
court,  on  the  ground  that  the  act  of  removal  was  illegal,  said 
last  mentioned  court  having  no  right  to  remove  issues  sent  to  it 
from  the  orphans  court  to  a  court  without  their  judicial  district, 
the  case  of  issues  from  the  orphans  court  not  being  embraced 
by  the  provisions  of  the  act  of  1804,  ch.  65.  But  Anne  Arun- 
del county  court,  (Wilkinson  and  Brewer,  A.  J.,)  overruled 
the  motion  and  tried  the  cause. 

In  the  course  of  the  trial,  three  exceptions  were  taken,  one 
by  the  caveators,  and  two  by  the  caveatees.  The  1st  issue  was 
the  one  chiefly  relied  on,  viz:  ^'Whether  the  said  JbAn  Towns- 
hendy  at  the  time  of  signing  said  paper  or  instrument  of  writ^v^d;, 
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purporting  to  be  his  last  will  and  testament,  was  of  sound  and 
disposing  mind,  and  capable  of  executing  a  valid  deed  or  con- 
tract?" And  tbe  caveators  endeavored  to  prove,  that  in  refer- 
ence to  his  negroes  and  the  disposition  of  his  property  by 
last  will,  he  labored  under  a  delusion,  and  that  the  paper  pro- 
pounded as  his  last  will  and  testament  was  the  immediate  resuU 
of  such  delusion. 

1st  Exception.  By  the  caveatees.  This  exception  states, 
that  the  caveators,  after  reading  to  the  jury  the  paper  pro- 
pounded as  the  last  will  and  testament  of  John  Towiisliendj 
decased,  admitted  to  be  in  the  handwriting  of  Jdm  B.  Brooke, 
one  of  the  caveatees,  called  up  their  witnesses  to  be  sworn^and 
amongst  others,  Michael  B.  Carroll.  The  caveatees  required 
said  Carroll  to  be  sworn  on  his  voir  direj  and  being  so  sworn, 
the  caveatees  asked  him  whether  he  had  any  interest  in  the 
event  of  this  suit.  He  answered  that  he  had  not.  The  cave- 
atees then  proposed  to  examine  him  further  and  more  particu- 
larly, for  the  purpose  of  showing  that  he  was  really  interested 
in  the  event  of  the  suit.  But  the  court  refused  to  permit  such 
further  examination,  being  of  opinion  that  be  had  answered 
the  only  question  which  could  be  put  to  him  on  his  voir  tUre, 
and  ordered  said  witness  to  be  sworn  in  chief,  and  he  was  ac- 
cordingly so  sworn.   The  caveatees  excepted. 

2nd  Exception.  By  the  caveatees.  States,  that  said  Carroll 
having  been  so  sworn  in  chief,  was  examined  as  a  witness  on 
the  part  of  the  caveators,  and  proved  various  facts  and  circum- 
stances, tending  to  prove  the  issues  on  their  part.  On  cross- 
examination,  the  witness  proved,  that  on  the  13ih  of  Oc- 
tober, 1840,  John  L.  Townshend^  one  of  the  caveators,  applied 
for  tlie  benefit  of  the  insolvent  laws.  That  witness  was,  at 
the  time  of  said  application,  a  creditor  of  said  insolvent.  That 
afterwards,  other  dealings  took  place  between  witness  and  the 
insolvent,  in  pursuance  of  an  agreement  then  made  between 
them,  that  if  witness  would  advance  him  money  and  goods, 
he,  the  insolvent,  would,  at  a  future  time,  secure  witness  as 
well  for  his  former  debt  as  for  said  debt  newly  contracted,  and 
the  insolvent  became  indebted  to  the  witness  in  the  further  sum 
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of  $200;  or  thereabouts,  and  that  several  years  afterwards,  the 
insolvent  secured  boih  debts,  by  conveying  to  witness  two  ne- 
groes, by  an  absolute  bill  of  sale,  and  witness  thereupon  de- 
livered up  the  note  for  the  old  debt. 

The  caveatees  thereupon  objected  to  the  competency  of  said 
wimess,  and  prayed  the  court  to  exclude  all  his  testimony  from 
the  jury.  But  on  further  examination,  witness  declared,  that 
he  looked  to  said  negroes  as  his  only  security  for  payment  of 
said  debts,  and  that  he  hjid  no  claim  as  a  creditor  against  the 
estate  of  said  insolvent,  which  had  come,  or  should  come,  to 
the  hands  of  his  trustee,  and  thereupon  executed  a  release  to 
said  John  L.  Toxcnskend^  of  all  and  every  claim  and  interest 
which  he  had,  or  may,  in  any  event,  by  possibility  have  in  the 
estate  which  has  vested  in  his  trustee,  or  which  may  hereafter 
vest  in  said  trustee,  for  the  benefit  of  the  creditors  of  said  John 
L.  To%Dnshend;  '^  The  object  and  end  of  this  release  is  to 
divest  myself  of  any  and  all  interest  in  the  estate,  which,  under 
the  said  apphcation,  has  vested  in  such  trustee,  for  the  benefit 
of  the  creditors  of  said  John  L,  Townshe7idj  or  which,  subse- 
quent to  said  application,  may  have  accrued  in  right  of  said 
John  L,  Townshendy  by  gift,  descent,  devise,  or  in  any  course 
of  distribution,  or  which  may  or  shall  hereafter  so  accrue.  And 
if,  from  any  cause,  this  release  cannot  operate  to  divest  me  of 
such  claim  and  interest,  then,  for  value  received,  I  assign, 
transfer  and  make  over  to  the  said  John  L,  Townshend,  all  my 
rights,  present  and  future,  in  or  upon  the  assets  which  have 
vested,  or  which  may  vest  in  such  trustee,  under  said  applica- 
tion, in  respect  of  any  claim  which  I  may  have  against  said 
John  L,  Townshend^  which  accrued  or  was  created  prior  to 
his  said  application.  But  this  instrument  is  sealed  and  deliver- 
ed by  me,  with  a  reservation  of  all  and  any  claims  which  I  may 
have  against  said  John  L.  Townshend^  created  since  said  ap- 
plication, and  also  with  a  reservation  of  my  rights  and  property 
in  and  to  certain  negroes  heretofore  conveyed  to  me^  by  bill  of 
sale,  by  said  John  L.  Townshendy  and  which  bill  of  sale  is  of 
record  in  Prince  George^s  county." 

And  witness  being  further  examined,  stated,  that  oa^  ^c  eic^^ 
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negroes,  named  Charles,  fornjerly  belonged  lo  said  insolvent 
before  his  application,  and  had  been  conveyed  by  him,  by  bill 
of  sale,  to  one  Janus  Badeti,  to  secure  a  debt  of  $500;  and 
that  after  his  discharge,  the  insolvent  paid  said  debt  to  Baden, 
and  got  back  said  negro,  and  had  conveyed  him  to  the  witness, 
as  before  stated,  Baden  having  previously  declared  to  witness, 
that  he  had  no  claim  upon  the  negro,  and  that  bis  debt  bad 
been  fully  paid.  The  witness  stated,  that  the  other  negro,  af* 
ter  the  discharge  of  the  insolvent,  was  obtained  by  Towns/tend 
from  Baden^  upon  an  exchauge  for  auother  negro,  which  said 
negro,  so  given  in  exchange  by  Townshend  to  Baden,  had, 
before  his  application,  been  given  by  Baden  to  the  wife  of  said 
insolvent,  who  was  Baden*s  daughter.  But  whether  said  ne- 
gro had  been  so  given  by  Baden  to  his  daughter,  absolutely  or 
not,  he  does  not  know*  He  knows  that  said  negro  had  be- 
longed to  Baden,  and  he  also  knows  that  said  n^ro  was  in 
Townshend^s  possession  at  the  time  of  his  application.  He 
also  knows,  that  after  Townshend^ s  application,  said  negro  re- 
mained in  his  possession  until  the  exchange  of  negroes  between 
the  parties  was  made,  as  aforesaid ;  and  he  also  knows,  that  be- 
fore said  application,  the  wife  of  Townshend  claimed  said  ne- 
groes as  given  her  by  her  father. 

The  court  thereupon  overruled  the  objection,  and  were  of 
opinion  that  Carroll  was  a  competent  witness  for  the  caveators, 
and  refused  to  exclude  his  testimony  from  the  jury.  The 
caveatees  excepted. 

After  the  cause  had  been,  in  part,  argued  before  the  jury, 
the  bill  of  sale  referred  to  by  Carroll  was  produced,  and  read 
to  the  jury,  by  consent  of  parties,  and  proved  to  be  a  mortgage 
of  the  two  negroes  spoken  of  in  CarroWs  testimony,  executed 
on  the  11th  of  April,  1846,  hy  John  L.  Townshend  to  Carroll, 
to  secure  an  indebtedness  from  the  former  to  the  latter,  consist- 
ing of  two  sums,  one  of  $192.50,  with  interest  from  the  2l8t 
of  December,  1839;  the  other,  of  $130.23,  with  interest  from 
the  1st  of  January,  1841,  for  each  of  which  a  judgment  had 
been  entered  in  Prince  George^s  county  court.  The  condi- 
tion of  this  mortgage  was,  that  the  grantor  should  pay  tbe  said 
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sums  within  three  yeais^  and  ia  the  meantime  the  mortgagor 
was  to  have  possession  of  the  negroes. 

3rd.  Exception.  By  the  caveators.  The  caveators  further 
proved  by  numerous  competent  winesses^  that  they  knew  the 
said  John  Townshend  in  his  life  time,  some  of  them  having 
known  him  for  thirty  years,  others  for  only  a  short  period,  and 
others  for  many  years,  before  his  death.  And  that  said  Towns- 
hend bi  the  time  of  his  decease,  was  a  very  aged  man,  that 
during  the  whole  period  of  their  knowledge  of  him  he  was  ac- 
customed to  speak  of  himself  as  a  spiritualized  man,  that  he 
was  not  in  flesh,  but  that  he  had  died  and  risen  from  the  dead; 
that  he  spoke  of  himself  as  a  person  who  was  to  live  for  the 
term  of  five  hundred  years;  that  he  represented  that  at  all  times 
there  was  on  earth  one  person  who  was  peculiar  and  unlike 
other  persons,  and  that  he  was  such  peculiar  person  then  living 
on  the  earth;  that  he  had  frequent  personal  interviews  and  con- 
versations with  Ood  Almighty,  and  was  accustomed  to  receive 
immediately  from  Oody  directions,  instructions  and  commands, 
in  relation  to  what  he  should  do,  and  what  he  should  not  do; 
that  he  stated  that  many  years  ago,  he  had  engaged  himself  to 
a  girl  to  be  married,  and  had  obtained  her  father's  consent  to 
the  proposed  union,  but  that  as  he  was  returning  home  after  the 
engagement,  G^ocf spoke  to  him  or  inquired  of  him,  ^^  Jackey 
where  have  you  been,  and  what  have  you  been  about?"  that 
he  answered  and  stated  that  he  had  been  courting  and  had 
engaged  himself  to  be  married,  that  God  then  asked  him 
whether  he  had  made  a  stipulation  to  have  (he  right  to  return 
her  to  her  father,  if  on  trial  he  should  find  that  she  did  not  suit 
him?  and  that  upon  answering  in  the  negative,  he  was  direct- 
ed to  return  to  the  house  of  her  father,  and  insist  on  a  stipula- 
tion to  this  effect,  and  that  he  thereupon  did  return  to  the 
house  of  the  father  of  his  intended  bride,  and  proposed  to  him 
to  include  such  stipulation  in  the  agreement,  and  was  so  rudely 
repulsed,  that  he  never  afterwards  made  any  attempt  to  many. 
That  said  Townshend  in  his  conversations  with  some  of  said 
witnesses  stated  that  he  was  at  one  time  troubled  very  much 
with  rats,  and  that  be  had  provided  cats  and  dogs  to  destroy 
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them,  that  God  ordered  him  to  put  away  all  his  cats  and  dogs^ 
(hat  he  himself  remonstrated  and  insisted  that  if  he  put  away 
his  cats  and  dogs,  (he  rats  would  eat  him  up,  that  God  there- 
upon agreed  (o  make  a  bargain,  and  did  stipulate  that  if  he, 
Townshend,  would  put  away  the  cats  and  dogs,  he  would  see 
that  the  rats  did  not  do  him  harm  for  a  certain  specified  period , 
that  he  accordingly  did  put  away  his  cats  and  dogs,  and  Cfod 
did  protec(  him  for  the  stipulated  period  from  any  annoyance 
from  (he  rats.  That  said  Townshend  stated  that  he  had  been 
present  at  the  judgment  of  men,  and  that  he  had  seen  the  dif- 
ferent sects  come  up  in  order,  that  he  had  seen  his  brother  Bill 
amongst  the  crowd  of  men  there  present,  and  that  he  had 
pressed  himself  so  as  to  be  amongst  the  foremost  of  the  crowd 
there  present,  and  he  was  in  fact  amongst  the  catholics  and 
episcopalians,  bui  G^oflf  ordered  him  to  go  back  amongst  the 
methodists.  The  catholics,  episcopalians  and  some  others 
were  allowed  to  pass  on,  but  when  the  crowd  of  methodists 
came  on,  God  caught  them  by  their  neck,  as  persons  would 
catch  a  flock  of  goslins,  or  a  number  of  porter  bottles  by  the 
neck,  and  hurled  them  away  off,  and  they  went  down  out  of 
sight.  They  also  proved  by  some  of  the  said  witnesses,  that 
said  Townshend  represented  that  at  a  closely  contested  elec- 
tion, he  had  intended  to  vote  the  democratic  ticket,  to  which 
party  he  professed  to  belong,  and  in  the  success  of  which  party 
at  said  election  he  professed  and  seemed  to  have  a  deep  interest, 
that  he  s(a(ed  that  he  did  not  vote,  and  could  not  vote  at  said 
election  for  said  ticket,  because  as  he  stated,  God  had  com- 
manded him  not  to  do  so;  that  God  had  asked  him  if  he  was 
going  to  vote  for  the  democrats,  and  that  he,  Towtishendy  had 
stated  that  he  so  designed,  that  God  then  told  him,  that  he 
himself  was  a  democrat,  and  had  voted  the  democratic  ticket, 
but  that  he  had  determined  at  that  election  not  to  vote  at  all, 
that  the  democrats  had  become  like  a  saw  that  had  grown  dull, 
and  needed  filing,  and  that  he  meant  to  let  (he  whigs  succeed 
that  year,  that  they  might  act  as  a  file  upon  the  saw,  and  that 
in  consequence  of  this  communication,  he  actually  abstained 
from  voting.     The  cavea(ors  also  proved  by  said  witnesses,  that 
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said  Townshend  professed  very  frequently  to  have  seen   Cfod 
face  to  face,  as  a  man  sees  his  fellow^  that  be  had  talked  very 
frequently  with  Oody  and  bad  audibly  heard  God  speaking  to 
him,  that  he  quarrelled   with    Grody  and  had  given  back  as 
good  as  he  sernt,  that  be  had  on  one  occasion  in  a  dispute  be- 
tween them,  struck  Ood  with  a  stick,  that  at  one  time  be  was 
going  to  camp-meeting,  and  God  asked   him,  ^^Jtickey  where 
are  you  going?"  that  he  had  answered  (bat  he  was  going  to 
Nottinghamy  that  God  said  he  knew  better,  that  he,  Towns- 
hendy  vms  going  to  camp  meeting,  that  he,  Tottmshendy  there- 
npon  took  the  road  towards  Noiting/iamy  and    God  took  the 
road  up  the  creek,  and  when   be,  Townshend y  found   that  he 
had  outwitted  him,  he  cut  across  through  the  woods  from  the 
Nottingham  road  to  the  camp-meeting  road,  and  went  to  the 
camp-meeting.     The  caveators  also  proved  by  said   witnesses, 
that  said   Townshend  sitX^A  that  God  had  commanded  him  to 
set  his  negroes  free,  and  to  give  them  ail  his  property,  that  he 
had  told  him  this  repeatedly,  (hat  at  one  time  he,  Townshendy 
intended  to  convey  a  piece  of  land  (o  one  of  his  nephews,  and 
that  God  had  told  him  (hat  he  must  not  do  so,  but  must  give  it 
lo  his  negroes:  these  sta(emcn(s  were  made  by  said  Townshend 
at  diflerent  times,  during  many  years  before  the  date  of  his  al- 
leged will  and  afier^^'ards^  and  that  in  speaking  of  bis  said  al- 
leged will,  he  said  that  it  was  not  his  will,  but  God^s  will;  that 
if  he  could   have  disposed  of  his  property  as  he  wished,  he 
would  have  left  it  to  his  relations,  but  that  he  was  not  a  free 
agent,  that  he  was  a  mere  overseer,  and  that  he  believed   bis 
eternal  salvation  depended  on  his  compliance  with  the  direc- 
tions he  had  received;  some  of  the  said   witnesses  slated  that 
said   declarations  and   statements  of  said    Townshendy  were 
gravely  and  seriously  made,  and  apparendy  with  sincerity  and 
under  a  conviction  of  their  truth,  and  they  stated  that  they  did 
not  consider  him  a  sane  man  in  any  matters  of  religion,  and  in 
relation  to  the  disposal  of  his  negroes  and  other  property. 

The  caveatees  on  their  part,  proved  by  com{)etent  witnesses, 
that  the  said  John  Townshend  was  of  sound  and  disposing 
mind,  and  capable  of  making  a  valid  deed  or  contract,  and  of 
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managing  and  disposing  of  his  property ;  that  they  had  known 
him  for  many  years,  one  of  ihem  having  been  for  many  years  his 
family  physician,  and  others  having  been  his  near  neighbours 
from   early  )^outh;  that  they  had  frequently  conversed  with 
him  and  had  heard  him  converse  with  others      That  lie  de- 
voted much   time  to  the  reading  of  the  holy  scriptures  and 
thought  he  was  deeply  versed  therein^  and  that  he  was  foud 
of  exhibiting  his  knowledge  of  religious  subjects,  and   of  dis- 
puting on  such  subjects  with  any  who  would  engage  in   con- 
troversy with  him.     That  his  opinions  as  expressed  by  him  at 
different  times  were  entirely  different^  and,  in  said  witnessea' 
opinions,  were  not  seriously  entertained   by   him,   but  were 
professed  on  the  occasion  for  the  purpose  of  disputation,  or  to 
excite  attention  and  astonishment;  and  further  proved^  that  in 
matters  of  business,  his  religious  professions  did  not  affect  his 
conduct.     And  said  witnesses,  in  view  of  all  this  knowledge 
of  said  Townshendy  were  of  opinion  that  he  was  of  sound  and 
disposing  mind,  and  capable  of  making  a  last  will  and  testa- 
ment, such  as  is  propounded  in  the  cause.    And  further  read 
to  the  jury  various  deeds  executed  during  thirty  years  preced- 
ing the  death  of  said   Townshendy  in  which  he  was  either  a 
party  grantor  or  grantee,  conveying  both   real  and  personal 
estate.     That  he  was  appointed   trustee  by  Prince   George*s 
county  court  sitting  in  equity,  and  as  such  trustee  conveyed 
real  estate  to  two  of  the  caveators.    That  he  conveyed  proper- 
ty by  deed  to  another  of  the  caveators  who  also  conveyed  by 
deed  real  estate  to  him ,  Townsliendy  in  fee.     That  be  had  ac- 
knowledged a  deed  conveying  real  estate  before  one  of  the 
caveators  then  a  justice  of  the  peace.     They  also  read  the 
deed  of  manumission  referred  to  in  the  will,  executed  on  the 
24th  of  December  1831,  by  which  he  liberated  and  set  free  all 
his  negroes,  thirty-five  in  number,  naming  them  and  specifying 
their  respective  ages,  with   their  increase  from   and  after  his 
death.     This  deed  was  duly  executed^  acknowledged  and  re- 
corded. 

The  caveators,  in  the  course  of  their  examination,  had 
proved  that  Philemon  Chew^  from  the  year  1816,  to  th^  year 
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1823,  was  engnged  in  business  as  a  merchant  at  Nottingham, 
in  Prince  George^s  county,  and  from  1815  to  1828,  was  en- 
gaged in  purchasing  tobacco  on  his  own  account,  or  on  com- 
mission, that  from  1 815  to  1828,  he  purchased  the  tobacco 
raised  by  said  Toronshejidy  and  that  the  latter  purchased  his 
annual  supplies  from  said  Chew  during  all  the  lime  said  Chew 
was  engaged  in  business  as  aforesaid ;  that  said  Cheto  and 
Tmcnshend  were  on  intimate  terms,  and  that  in  December 
1831,  the  said  Cheia,  returning  from  Annapolis  to  Nottingham 
had  an  interview  in  this  last  place  with  the  said  Toicnshend; 
that  the  said  Townshend  had  frequently  informed  the  said 
Chew  of  his  intention  to  manumit  his  negroes,  and  advised 
with  him  as  to  the  mode  of  executing  his  intention,  and  that 
upon  the  occasion  of  said  interview,  the  said  Che^o  stated  to 
said  Toicnshend  that  it  was  very  probable  the  legislature,  at 
its  then  next  session,  would  pass  some  act  affecting  the  right  of 
the  master  to  manumit  his  slaves,  and  advised  and  urged  said 
Townshend  forthwith  to  see  thosaid  John  B,  Brooke,  his  legal 
counsel,  and  procure  him  to  prepare  a  deed  of  manumission  to 
be  executed,  so  that  he,  the  said  Townshend,  might  get  ahead 
of  any  action  of  the  legislature  on  the  subject,  and  that  in  con- 
sequence of  said  information  and  advice,  said  Torcnshend  did 
see  the  said  Brooke,  who  prepared  said  deed  of  manumission, 
and  the  same  was  executed  under  the  direction  and  by  advice 
of  said  Brooke. 

The  caveatees  also  proved  by  James  J,  Chew,  a  compe- 
tent witness,  that  he  witnessed  the  execution  of  the  said  paper 
writing  as  one  of  the  witnesses  to  the  same,  that  it  was  execu- 
ted by  the  testator  in  Upper  Marlborough,  in  the  office  of  the 
register  of  wills  of  Prince  Oeorge^s  county,  he,  the  witness, 
then  being  a  deputy  of  the  register,  and  it  was  witnessed  by 
Philemon  Cheiv,  the  register  at  that  time,  by  Walter  B,  C 
Worthington,  who  was  casually  present  in  said  office,  and  by 
hira,  the  witness;  that  the  will  was  not  read,  nor  its  contents 
explained,  in  the  hearing  of  witness;  witness  signed  it  at  the 
request  of  said  Townshend;  Mr.  John  B.  Brooke  was  with 
Townshend  ai  the    time;  witness  had  no  acquaintance  with 
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Mr.  Townskend  ^i  the  ime,  and  cannot  speak  at  all  as  to  his 
mental  capacity. 

The  caveators  had  before,  in  their  examination  of  witnesses 
produced  on  their  part,  proved  that  PhUenwn  C/iew  was  a 
person  of  high  character,  and  was  well  acquainted  with  said 
Townshend  for  many  years,  and  was  his  commission  merchant 
for  the  disposal  of  his  tobacco  for  many  years.  And  the  cavea- 
tees  proved,  without  objection  on  the  pait  of  the  caveators, 
that  the  said  Walter  £,  C  Worthingtoii  was  the  partner  of 
said  Philemon  Chew,  in  the  tobacco  business,  and  was  a  per- 
son of  high  character,  and  that  since  the  execution  of  said  paper, 
both  said  Philemon  Chew  and  said  Walter  B.  C.  Worthing- 
ton  have  departed  this  life.  The  counsel  of  the  caveatees,  io 
answer  to  an  inquiry  as  to  what  use  they  meant  to  make  of 
the  fact  of  attestation  of  said  Chew,  and  of  said  Worthington 
and  each  or  either  of  them,  stated  that  they  meant  to  rely  on 
said  attestation,  and  each  of  them,  as  evidence  in  the  cause, 
for  all  purposes  for  which  the  same  were  legally  admissible. 

The  caveators  then  offered  to  prove  by  Michael  B.  Carroll, 
who  had  been  decided  to  be  a  competent  witness  by  the  court, 
to  which  decision  an  exception  had  been  taken,  that  he  was 
well  acquainted  with  the  said  Walter  B.  C.  Worthington  in 
his  lifetime;  that  he  had  met  with  said  Worthington  in  the 
town  of  Nottingham,  nine  miles  from  Upper  Marlborough, 
aforesaid,  on  the  evening  of  the  same  day  that  said  paper 
writing  or  will  was  executed,  and  after  the  same  had  been  ex- 
ecuted, and  that  said  Worthington  then  stated  to  witness  that 
he  had  witnessed  said  will,  and  that  he  did  not  believe  said 
Townshend  to  be,  at  the  time  he  executed  said  will,  a  sane 
person,  and  that  he  had  signed  .said  will  as  a  witness,  merely 
to  gratify  said  Townshend.  It  was  admiued  by  the  caveators 
that  said  Townshend  was  not  present  when  the  statements  so 
proposed  to  be  proved,  as  made  by  said  Worthifigton,  were 
made,  and  they  stated  their  object  to  be  in  offering  the  said 
evidence  to  rely  upon  the  same,  if  received  as  evidence  before 
the  jury,  to  rebut  the  prima  facie  evidence  imparted  by  the  at- 
testation of  said  Worthington  of  the  testator's  sanity.     But  the 
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caveateea  by  (heir  counnsel,  objected  to  the  said  evidence,  on 
the  ground  that  the  same  was  mere  hearsay,  and  not  admissi- 
ble evidence  to  go  to  the  jury.  And  the  court  sustained  the 
objection,  and  refused  to  permit  said  evidence  to  be  given,  and 
excluded  the  same  from  the  jury.     The  caveators  excepted. 

The  jury  rendered  a  verdici  on  all  the  issues  for  the  cavea- 
tees.  Whereupon  the  caveators  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial  for  the  following  reasons. 

1st.  Because  the  verdict  is  against  the  evidence  in  the  cause. 

2nd.  Because  the  verdict  is  against  the  weight  of  evidence 
in  the  cause. 

3rd.  Because  at  the  time  of  calling  the  jury  and  taking  the 
verdict^  the  foreman  in  answer  to  the  question  as  to  the  finding 
on  the  second  issue,  stated  that  the  jury  had  not  considered 
and  passed  upon  any  of  the  issues  except  the  first,  and  there- 
upon without  consideration  with  his  fellow-jurors,  rendered  a 
verdict  for  the  caveatees  upon  all  the  issues,  whereas  there  was 
evidence  ofifered  at  the  trial  by  the  caveators^  tending  to  prove 
other  of  said  issues  than  the  first. 

4th.  That  the  court  erred  in  excluding  from  the  jury  the 
evidence  offered  by  the  caveators,  to  be  proved  by  the  witness,  ' 

of  the  declaration  of  Waller  B.  C.  Worihingtoriy  one  of  the 
subscribing  witnesses  to  the  will,  made  on  the  day  the  said  will 
was  signed,  impugning  the  sanity  of  mind  of  the  said  John 
Townshend,  at  the  time  of  making  the  said  will,  and  which 
declarations  were  offered  for  the  purpose  of  rebutting  ilie  prima 
facie  effect  of  said  attestation  of  said  WorlhingtoUy 

The  court  overruled  this  motion,  and  gave  judgment  against 
the  caveators  for  costs,  and  ordered  the  verdict  of  the  jury  to  be 
certified  to  the  orphans  court,  <fcc.     The  caveatore  appealed. 

The  cause  was  argued  before  Spence,  Martin  and  Prick,  J. 

Tuck  and  Causin  for  the  appellants,  upon  the  question  of 
jurisdiction;  contended: 

1st.  That  independent  of  the  act  of  1804,  ch.  55,  con- 
firmed by  the  act  of  1805,  ch.  16,  the  county  courts  of  ^^^  \ 
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several  judicial  districts  of  the  State,  have  no  authority  to  di- 
rect the  removal  of  cases  to  any  other  county  court. 

2nd.  That  the  provisions  of  the  said  acts  authorising  remo- 
vals, do  not  embrace  the  case  of  issues  sent  from  the  orphans 
courts  to  the  county  courts  for  trial,  that  therefore  Anne  Arun- 
del county  court  erred  in  assuming  jurisdiction  on  the  case. 

Upon  the  point  raised  in  the  bill  of  exceptions,  they  contend- 
ed that  the  court  erred  in  refusing  to  permit  the  declarations  of 
Worthingion  to  be  given  to  the  jury. 

1st.  Because  the  fact  of  attestation  involves  the  inference 
of  sanity  of  the  testator  at  the  time  of  the  executing  of  the 
will. 

2nd.  Because  in  the  event  that  the  witness  was  living  at  (he 
lime  of  trial,  it  would  have  been  competent  for  the  caveators 
in  the  court  below,  to  have  rebutted  such  inference  by  the  tes- 
timony of  the  attesting  witness  himself. 

3rd.  That  the  fact  of  the  death  of  the  witness,  should  not, 
in  this  particular,  prejudice  the  appellants,  because  the  at- 
testation may  be  regarded  as  merel}'  a  presumed  declaration  of 
his  opinion  of  the  testator's  sanity,  and  in  such  view,  the  decla- 
rations offered  below  were  of  equivalent  force,  and  should 
have  been  submitted  to  the  jury  to  be  weighed  by  them. 

4tb.  Because  if  the  attesting  witness  had  been  alive,  and 
upon  examination  had  declared  his  belief  in  the  sanity  of  the 
testator  at  the  time  of  attestation ,  it  would  have  been  compe- 
tent for  the  caveators  below,  to  have  offered  the  declarations  in 
question,  in  order  to  contradict  said  witness  and  destroy  the 
force  of  bis  opinion,  and  that  the  attestation  taking  the  place  of 
such  oral  declarations,  should,  on  principle,,  and  for  purposes  of 
justice,  be  liable  to  a  similar  rebuttal.  And  the  more  especially, 
as  in  this  case  the  counsel  for  the  caveatees  slated,  that  they 
should  so  use  the  evidence  of  attestation  before  the  jury. 

Pratt  and  Alexander,  for  the  appellees,  insisted: 
1st.   That  the  proceedings  were  properly   removed  from 
Prince  George'*s  county  court  to  Anne  Arundel  county  court, 
for  trial.     That  those  issues  are  not  a  suit  or  action  at  law, 
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commenced  or  iDstituted  in  Prince  Oeorge^s  county  court, 
within  the  provisions  of  (he  constitutional  act  of  1804,  cb.  55, 
sec.  2.  And  that  even  in  reference  to  suits  and  actions  at  law, 
the  act  of  1849,  ch.  518,  in  so  far  as  it  authorises  a  removal  to 
any  adjoining  couniy,  is  a  further  remedy,  and  is  therefore 
warranted  by  the  said  act  of  1804, 

2nd.  That  the  motion  for  a  new  trial,  and  especially  upon 
the  ground  covered  by  the  bill  of  exceptions,  was  a  waiver  of 
said  bill  of  exceptions. 

3rd.  That  the  declarations  of  Walter  B.  C.  Wortkington, 
tendered  in  evidence,  as  shown  in  the  appellant's  exception, 
would  have  been  inadmissible,  even  if  k  had  been  proposed  to 
prove  them  by  a  competent  witness. 

4th.  That  Michael  B.  Carroll,  the  witness,  tendered  to 
prove  said  declarations,  was  interested  in  the  event  of  this  suit, 
and  therefore  incompetent  as  a  witness,  to  prove  the  same. 

Martin,  J.  dissented,  and  delivered  the  following  opinion: 

In  this  case  I  dissent  from  that  part  of  the  opinion  of  a  ma- 
jority of  the  court,  in  which  it  is  held  that  the  declarations  of 

Walter  B.  C.  Worthingion,  were  admissible  in  evidence. 
The  true  doctrine  on  the  question  of  the  admissibility  of  these 
declarations,  is  to  be  found,  I  think,  in  the  opinion  of  the  court 
of  exchequer,  in  the  case  of  Stobart  vs.  Dryden,  1  Mees,  and 

Welsbj/,  614. 

Fbick,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  we  think  the  court  properly  overruled  the  motion 
to  remand  it  to  Prince  George^s  county  court;  and  the  majority 
of  the  court  are  of  opinion  that  the  declarations  of  Walter  B. 
C7.  WorthingtoHy  were  properly  admissible  in  evidence,  and 
that  consequently  the  court  erred  in  excluding  them  from  the 
jury.  The  question  is  not  clearly  settled  by  the  books,  but 
the  weight  of  authority,  they  think,  is  decidedly  in  favor  of 
this  decision.  The  only  case  referred  to  by  counsel,  or  that 
we  can  find  which  would  seem  to  impeach  it,  is  the  case  of 
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Stohart  vs,  Dryden^  1  Mees.  and  Webby ^  614,  where  it  was 
held  that  the  defendant  could  not  give  evidence  of  the  declara- 
ratioo  of  ti  deccnsed  witness,  tending  to  show  that  he  had  foig- 
ed  or  fraudulenlly  altered  the  deed.  The  general  rule  in  ex- 
clusion of  hearsay  testimony,  is  not  to  be  questioned;  but  in 
this  very  case  here  referred  to,  the  inquiry  was,  whether  it  was 
or  not.  one  of  the  exceptions  to  the  rule,  always  recognized 
upon  the  ground  of  necessity  or  convenience?  Now  in  the 
case  before  us,  where  the  attestation  of  the  witness,  (now  dead,) 
imparts  all  that  is  requisite  to  make  the  wiHgood  and  valid,  so 
far  as  his  signature  can  go,  not  only  convenience  and  necessi- 
ty, but  justice  would  seem  to  require  that  his  declarations,  (in 
this  case  almost  simultaneous  with  the  act,)  should  be  ad- 
mitted to  impeach  these  presumptions  of  law.  And  in  looking 
upon  this  as  an  exception  to  the  general  rule,  we  think  we  are 
supported  by  the  cases  of  Wright  and  Littler^  3  i3t/rr.,l255. 
Doe  vs.  RidffeiDai/j  4  Burn,  and  Aid.,  55.  Walker  vs.  Ste- 
phenson,  3  Esp.,  284,  recognized  by  Lord  EUenborough,  in 
6  East.,  195.  5  Bing.,435.  2  BaUey  S.  C.  Rep.,  128. 
3  Yeates,  506.  2.  HUL  Rep.,  609.  2  Paige,  147.  1  Har- 
rington, 109,  and  9  Barr.  Penn.  Rep.,  151,  Harden  vs. 
Hays. 

For  the  purposes  of  this  opinion,  the  court  think  that  Car- 
roll is  to  be  considered  a  competent  witness  to  prove  such  dec- 
larations, the  court  below  having  so  ruled,  and  there  being  no 
appeal  by  the  appellees  from  their  decision.  The  judgment  is 
therefore  reversed,  and  procedendo  awarded. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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years,  333  to  339. 
1820,  chap.    161.      Granting  expmrte  commissions  to  take  testimony, 

343. 
1825,  chap.  114,  sec.  2.     Relating  to  attachments,  250. 
1855,  chap.  117.     Restricting  appellate  court  to  points  decided  in  the 

court  below,  246,  258,  269,  and  461. 

1825,  chap.  219.    Conferring  powers,  relating  to  roads,  on  levy  court  of 

Baltimore  county,  94. 

1826,  chap.  217.     Powers  of  levy  courts  of  Baltimore  county,  conferred 

on  commissioners  of  said  countv,  94. 
1826,  chap  247 .   Authorising  clerks  to  make  up  records  from  their  docket 

entries,  78. 
1*829,  chap*  51.    Authorising  assignees  of  bonds,  &c.,  to  sue  in  their 

own  names,  6. 
1829  chap.  166.    Preventing  costs  in  actions  at  law,  496. 

1830,  chap.  161.    Relating  to  interlocutory  decrees,  343. 

1831,  chap.  64     149. 

1832,  chap.  302,  sec.  o.    Relating  to  exceptions  to  avermeDts  of  bill. 

408  409. 

1834,  chap.  259,  sec.  2.    Vesting  rights  of  insolvent  in  his  trustee,  84. 

1^36,  chap    123,  sees.  1,  2.      Relating  to  commissions  to  take  testi- 
mony, 342,  344. 

1836,  chap.  293.    Curing  defects  in  proceedings  in  insolvency,  455. 

1837,  chap.  257,  sec.  2.    Relating  to  appeals  from  decisions  of  the  com- 

missioners of  Baltimore  county,  94. 
1839,  chap.  217.   Charter  of  Frederick  Female  Seminary,  381  to  402. 
1841,  chap.  23,  sec,  52.    Prescribing  the  time  when  the  State  tax  shall 

be  levied,  102  to  104. 

1841,  chap.  257.     Supplement  to  charter  of  Frederick  Female  Seminary ^ 

383. 

1842,  chap.  969.    Relating  to  collection  of  taxes,  103,  104. 
1842,  chap.  288.    Relating  to  appeals,  443. 

1643,  chap.  48.    Supplement  to  charter  of  Frederick  Female  Seminary, 

334. 
1JB43,  chap.  208,  sec.  15.    Relating  to  the  mode  of  collecting  taxes,  103, 

104. 
1844,  chap.  7.    Confirming  act  of  1843,  chap.  48,  385. 
1844,  chap.  27  Supplement  to  charter  of  Frederick  Female  Seminary^  385. 
1844,  chap.  280,  sees.  5,  6,  7,  8.    Stamp  law,  110  to  117,  and  349. 

1844,  chap.  304.    Curing  defects  in  insolvent  proceedings,  455. 

1845,  chap.  75.    Authorising  proceedings  against  board  of  commisaion- 

ers  for  Frederick  Female  Seminary,  386  to  404. 
1845,  chap.  193.    Stamp  law,  108  to  115. 
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ACTS  OF  ASSEMBLY.— Cofi<imrei2. 

1845,  chap.  352.    Act  relating  to  usury,  143  to  146  and  302  to  309. 

1846,  chap.  60,  lec.  2.    Relating  to  chancery  proceedings,  344. 
1S49,  chap.  88.    Relating  to  appeals  in  insolvent  proceedings,  455. 
1848,  chap  518.    Authorising  removals  to  an  adjoining  county,  518. 
See  Construction  of  Acts  and  Statut&s. 

ACTS  OF  CONGRESS. 

General  hankrupt  act  of  1841.    See  Bankrupts. 

ADMISSIONS. 

See  Dkclarations  ani>  Admissions. 

ADMINISTRATION. 

1.  An  intestate  died  leaving  a  hrother  and  three  sisters.    The  oldest  sis- 

ter, who  was  also  older  than  the  hrother,  was  unmarried.  The 
other  sisters  were  married.  Held:  That  the  eldest  sister  was  en- 
titled to  administration  upon  the  estate,  and  could  only  he  excluded 
upon  the  representation  or  impression  of  an  indefinite  absence  from 
the  State.     Oicings  vs.  Battif  463. 

2.  The  husband  of  one  of  the  unmarried  sisters  has  no  right  to  super- 

sede the  eldest  sister  in  her  rightful  claim  to  the  administration, 
without  the  consent,  or  without  notice  to  the  other  parties.    lb, 

3  Where  a  distributee  stands  in  the  relation  boili  of  debtor  and  creditor 
to  the  estate,  and  there  are  other  parties  who  are  entitled  to  admin- 
ister,  it  would  be  derogatory  to  sound  principles  of  justice  to  com- 
mit the  administration  of  the  c^^tate  to  him.    lb. 

4.  It  was  agreed,  at  an  interview  between  all  the  distributees,  that  the 
eldest  sister,  the  one  entitled  to  administration,  should  administer 
the  estate,  the  husband  ol  one  of  the  younger  sisters  being  at  the 
time  present,  and  disclaiming  all  right  or  intention  to  apply  for  the 
administration.  On  the  26th  of  December,  the  eldest  sister  left 
the  State  on  a  temporary  sojourn  in  the  Distrif.t  qf  Columhia,  with 
the  intention,  expressed  and  understood,  of  returning  within  the  f*n- 
suing  month  to  apply  for  the  administration.  On  the  6th  of  January 
following,  the  said  husband  of  the  younger  sister,  without  notice  to, 
or  consent  of,  the  other  parties,  applied  for  and  obtained  the  admin- 
istration. Held:  That  under  these  circumstances,  the  grant  of  let- 
tets  to  him  was  premature  and  improvident,  and  should  be  revoked. 

lb. 
See  Orphans  Court,  14  to  16. 

ADMINISTRATION,  LETTERS  OF,  &c. 
See  Orphans  Court,  14  to  16. 

ADMINISTRATOR  AD  COLLIGENDUM. 
See  Orphans  Court,  7,  15. 

ADMINISTRATORS  AND  EXECUTORS. 
See  Orphans  Court. 
Trover,  13. 

ADOPTION. 

See  Will  and  Testament,  2,  3. 
Practice,  13. 
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ADVANCEMENT. 

1.  A  father  purchased  land  and  paid  for  it  with  his  own  money,  bat 
had  the  title  conveyed  to  hie  son,  who  entered  into  poaaeesion  and 
dieposed  of  it  as  hie  own  property.  Hkld  :  that  the  money  ad- 
vanced, bein|r  for  the  purchase  of  land,  must  be  treated  as  laud, 
and  this  transaction  mast  be  regarded  as  an  advancement  in  real 
estate.     Hayden  vs.  Bureh^  et  a/.,  79, 

See  Hotchpot. 

ADVERSE  POSSESSION. 

1.  The  title  to  lands  draws  to  it  the  seizin,  so  that  one  who  has  title,  is, 

by  force  of  his  title,  in  possession,  until  an  ouster  or  disseizin  is 
committed  upon  him  by  some  one  entering  upon  the  land,  with  a 
claim  of  adverse  possession.     Cre8ap*s  Lessee ^  vs.  Hutton,  261. 

2.  Where  a  person  claims  by  possession  only,  without  showing  any  title 

he  must  show  an  exclusive,  adverse  possession,  by  enclosure,  and 
his  claim  cannot  extend  beyond  his  enclosure.    Ih, 

3.  There  must  be  a  real  and  substantial  enclosure,  an  actual  occupancy, 

or  possesaio  pedis,  which  is  definite,  positive  and  notorious,  to  coun- 
tervail the  legal  title.     lb. 

4.  No  adverse  possession  short  of  twenty  years,  will  destroy  the  legal 

title.    lb. 

5.  The  deed  of  a  plaintiff  in  ejectment,  conveying  the  lands  in  dispute, 

made  after  commencement  of  the  suit,  is  not  void,  because  the  de- 
fendant, at  the  date  of  its  execution,  held  adverse  possession  of  the 
land.  lb, 
C.  Two  brothers,  whose  farms  adjoined,  were  both  mistaken  about  their 
division  line.  Held:  That  this  mistake  could  not  affect  the  title  of 
either.  And  the  one  who  held  over  on  the  other,  cannot  claim 
adverse  possession,  because,  he  and  the  real  owner  supposed  the  di- 
rbion  line  to  run  in  a  different  direction:  neither  held  adversely  to 
the  other.    lb, 

7.  A  defence  on  warrant,  is  not  necessarily  a  defence  by  adverse  posses- 

sion,   lb. 

8.  A  defendant,  at  first,  took  defence  on  warrant  for  the  whole  land  in 

dispute,  which  he  afterwards  abandoned  as  to  part.  Held,  that  the 
plaintiff  could  not  make  use  of  the  first  defence,  in  order  to  show 
adverse  possession  of  the  whole  in  the  defendant.    lb. 

AGREEMENT. 

See  Contract,  Cowstruction  op,&o. 

Principai.  and  Subbtt. 
Bills  op  Exchange,  &c.,  8,  9. 

ANIMUS  TESTANDI. 

See  Will  and  Testament,  1. 

ANNUITY. 

See  Dower,  7,  8. 
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APPEAL. 

1.  Bj  the  true  construction  of  the  act  of  1837,  ch.  259,  soc.  9,  provi- 
flion  ia  made  for  an  appeal  from  the  decisiona  of  the  coromiBaioners 
of  Baltimore  conntj,  in  regrard  to  the  opening  and  abutting  up  of 
public  roada  in  said  county,  to  Baltimore  county  court,  but  no  ap- 
peal lies  to  this  court,  from  the  decisiona  of  said  county  court  in 
such  cases.     Webster  V9,  Coekty^  et  al.,  92. 

3.  If  no  right  of  appeal  were  conferred  on  the  county  court  in  such 
cases,  its  judgments  unwarrantably  pronounced  on  the  subject, 
might  by  appeal  be  reviewed  and  reversed  in  this  court,     lb, 

3.  From  a  special  limited  jurisdiction  no  appeal  will  lie,  unleaa  special- 

ly provided  by  legislative  enactment.     Jb» 

4.  The  act  of  1849,  chap,  88,  granting  appeals  to  this  court,  in  cases  of 

insolvent  proceedings,  applies  to  Hottard  district  court,  as  well  as 
to  the  county  courts.      Tliis  act  is  a  remedial  law,  and  is  to  be 
liberiilly  construed.     Baylies  and  Tymm,  vs.  EUicoit,  452. 
Su  Orphaks  Court,  14  to  16. 

Practice  im  thb  Court  of  Appeals. 

ARBITRATION— ARBITRATORS. 
See  Award. 

ASSAULT  AND  BATTERY. 
See  Pleas  and  Pleading,  10. 

ASSENT. 

See  Principal  and  Surett,  4  to  8. 

ASSETS. 

See  Practice  in  Chancery,  18. 

ASSIGNMENT.  ASSIGNOR  AND  ASSIGNEE. 

1.  A  covenant  for  the  quiet  enjoyment  of  lands,  cannot  be  assigned 
under  the  act  of  1829,  ch.  51,  so  as  to  authorise  the  assignee  to  sue 
for  a  breach  of  it.  That  act  authorises  the  assignments  of  judg- 
ments, bonds,  specialties,  or  other  ehoiet  in  action  for  the  payment 
ofmoneyt  and  not  stipulations  to  do  or  not  to  do  some  act  or  duty. 
Dakin  and  Pomtroy  vs.  Craft,  1. 

2  The  assignment  of  such  a  covenant  made  in  respect  to  lands  in  New 
York  cannot  be  used  as  a  set  off  in  Maryland,    lb, 

3.  Such  a  covenant  cannot  well  be  separated  from  the  deed  of  which 

it  is  a  part,  and  an  assignment  of  it  to  a  person  who  had  no  inter* 
est  in  the  land,  will  not  entitle  the  assignee  to  institute  suit  upon 
it  in  his  own  name,  or  to  use  such  assignment  as  a  set  off.    lb* 

4.  On  the  day  after  the  sale,  the  mortgagee  executed  an  assignment  of 

his  interest  in  the  mortgage,  to  a  third  party.  Held,  that  this 
did  not  give  to  the  assignee  a  right  to  sue,  in  an  action  of  assump- 
sit, in  his  own  name :  this  action  must  be  instituted  in  the  name 
of  the  mortgagee,  the  party  by  whose  authority  the  sale,  to  be  a 
legal  one,  must  have  been  made  at  the  time  it  was  made.  Leigh - 
ton  V9.  Preston,  et  ah,  201. 
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ASSIGNMENT,  ASSIGNOR  AND  ASSIGNEE.— Cofi^nii^J. 
See  MiATAKB,  3. 

Insolvent  Debtor,  4  to  8. 
Fraudulent  CoNVBrANCES, 
Conveyances,  CoNSTRUcrioN  of,  &c. 
Bankrupt!. 

ASSUMPSIT. 

1.  Where  the  endorser  uf  a  promiBSory  note  was  sued  by  the  holder,  and 
had  paid  bat  part  of  the  judgment  recorered  against  him  on  the 
note,  it  was  Held:  That  he  could  maintain  an  action  of  otfvmp. 
sit  against  the  maker  for  the  part  so  paid,  and  that  against  such 
an  action,  the  statute  of  limitations  begins  to  run  from  the  lime  he 
money  was  paid,  and  not  from  the  maturity  of  the  note.  BuUock 
V8,  Campbell,  182. 

9,  Certain  goods  were  mortgaged  by  the  owners,  to  f  he  plaintiff,  to  securo 
a  debt  due  from  the  former  to  the  latter.  I'he  mortgagors  aAerwards 
conveyed  the  same  goods  to  the  defendants,  in  trust  to  sell  and 
distribute  the  proceeds  among  the  credilois  of  the  grantors.  The 
defendants  under  this  deed  of  trust,  sold  the  good?,  and  received 
the  proceeds.  Held:  That  in  making  this  sale  the  defendants 
committed  a  tort,  for  which  they  would  bo  answerable  in  daraagos, 
to  the  plaintiff,  who  could  either  sue  for  the  tort,  or  waive  it  and 
claim  the  proceeds,  to  satisfy  his  mortgage  debt,  in  an  action  for 
money  had  and  received.    Leighton  cs.  Preston,  et  al.,  201. 

3.  On  the  day  after  the  sale,  the  mortgagee  executed  an  assignment  of 

his  interest  in  the  mortgage,  to  a  third  party.  Held,  that  this  did  not 
give  to  the  assignee  a  right  to  sue,  in  an  action  of  assumpsit,  in  his 
own  name:  this  action  must  be  institnted  in  the  name  of  the  mortga- 
gee, the  party  by  whose  authority  the  sale,  to  be  a  legal  one,  must 
have  been  made  at  the  time  it  was  made,    lb, 

4.  The  plaintiff  made  a  contract  with  defendants  for  grsrding  a  section 

of  rail  road,  to  be  completed  by  the  1st  of  October,  1845.  By  this 
contract  monthly  estimates  were  to  be  made  by  the  defendant's 
agent,  of  the  quantity  and  value  of  the  work  done  during  the  month, 
four-fifths  of  which  value  was  to  be  paid  to  the  plaintiff  immediately, 
and  the  balance  on  completion  of  the  work,  said  estimates  to  be 
conclusive  between  the  parties.  If  the  plaintiff  failed  to  comply 
with  all  its  terms,  or  if  it  should  appear  to  their  agent  that  the  work 
does  not  progress  with  sufficient  speed,  the  defendants  may  annul 
the  contract,  upon  giving  to  the  plaintiff  fArfe  daifs^  noHee  in  writing 
to  that  effect,  in  which  case  the  plaintiff  was  to  forfeit  the  unpaid 
value  of  the  work  done.  This  right  to  annul  was  not  to  be  muhHi/, 
but  to  be  exercised  by  defendants  only.  Estimates  and  payments 
abating  the  one  fifth  were  made  up  to  the  S9th  of  October,  1845,  and 
the  work  was  prosecuted  by  plaintiff  until  the  6th  of  NoTember  fol- 
lowing, when  defendants,  wUhovA  noH««,  entered  upon  and  expelled 
the  plaintiff  from  the  work.    Held:  that  by  this  act  the  defen- 
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dants  anoulled  the  contract,  and  thereby  released  the  plaintiff,  and 
he  may  sue  in  general  oMsumpsit  for  the  ralue  of  the  work  actually 
done,  and  ia  not  bound  to  resort  to  his  special  action  on  the  contract. 
Rodtmer  vs.  Haxlehurst  fy  Co.  288. 

5.  Where  there  is  a  special  contract  and  the  plaintiff  has  performed  a 

part  of  it  according  to  its  terms,  and  is  prevented  by  the  act  or  con. 
sent  of  the  defendant  from  performing  the  residue,  he  may  recover  in 
general  assumpsit  Tot  the  work  actually  done,  and  the  defendant  can. 
not  set  up  the  special  contract  to  defeat  him.    Ih. 

6.  Putting  aft  end  to  a  contract  by  one  party  is  an  abandonemcnt  of  it  by 

him,  and  if  his  acts  in  so  doing  are  such  as  necessarily  to  prevent  a 
performance  on  the  part  of  the  other,  the  whole  contract  is  rescind- 
ed, and  the  other  party  may  resort  to  his  quantum  meruit,    lb. 

7.  Where  a  contract  contains  a  number  of  distinct  stipulations,  which 

admit  of  being  separately  executed  and  closed,  each  is  taken  dis- 
tributiveiy,  and  considered  as  forming  the  matter  of  a  separate 
agreement  after  it  is  so  closed.    16. 

8.  In  this  case  the  plaintiff  is  concluded  by  the  monthly  settlements,  and 

by  reason  of  their  being  closed  as  distinct  and  separate  portions  of 
the  contract,  he  cannot  open  them  again  to  prove  anfl  recover  the 
actual  value  of  the  work.    Jh. 

9.  These  partial  payments  bind  him  to  the  whole  settlement,  and  so  far 

as  the  work  has  been  adjusted  under  the  contract  he  can  recover 
only  the  balance  due  upon  the  basis  of  these  settlements,  including 
the  one-fifth  reserved  for  ulterior  settlement.    lb' 

10.  The  defendants  by  their  own  acts  depriving  the  plaintiff  of  the  means 

and  opportunity  to  comply  with  the  contract,  have  released  all  claim 
to  the  forfeiture  mentioned  in  the  agreement.    lb. 

11.  So  far  as  work  has  been  performed  which  remains  unadjusted  be- 

tween the  parties  by  the  monthly    estimates,  the  plaintiff  is  not 
bound  by  the  contract,  but  is  at  large  upon  his  quantum  meruit  and 
may  prove  the  actual  value  of  the  work.    lb. 
See  Practice. 

ATTACHMENT. 

1.  The  2nd  section  of  the  act  of  1825,  ch.  114,  gives  no  authority  to 
clerks  of  county  courts,  to  issue  attachments  on  judgments  of  jus- 
tices of  the  peace,  unless  the  plaintiff  produces  the  original  judgment 
or  a  copy  thereof  under  the  hand  and  seal  of  the  justice  who  render- 
ed the  same.    Rodemer  vs.  Detmold,  24f .] 

ATTESTATION  OF  WILLS. 
See  EviDEKCB,  46,  37. 

ATTORNEY. 

See  EviDBKCB,  18, 34. 

AWARD. 

1.  Where  arbitrators  mistake  the  law,  and  by  reason  of  this  mistake 
have  given  an  award  in  favor  of  one  of  tlie  parties,  and  this  fact 
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AWARD Continued. 

be  shown  by  the  award  itself,  the  county  coart  has  the  power  and  is 
bound  to  set  aside  such  award.  State  use  of  Calvert^  v«.  WiUianUt 
172. 

BANKRUPTS, 

1.  Though  the  provisions  of  the  bankrupt  law  of  this  country  are  differ- 

ent  from  the  bankrupt  law  of  England,  yet  here,  equally  strict 
proof  of  the  assignee*s  title  to  sue  is  required.     Hallvt,  Sewell,  146. 

2.  The  plaintiff,  in  proof  of  his  title  to  sue  in  the  courts  of  this  State, 

08  assignee  of  a  bankrupt,  and  of  his  appointment  as  such  assignee 
under  the  act  of  Congress  of  I8il,  offered  the  proceedings  of  the 
circuit  court  of  the  District  of  Columbia,  sitting  in  bankruptcy, 
upon  the  application  of  the  bankrupt.  Hbld  :  That  the  courts  of 
Maryland  have  a  right  to  examine  into  the  validity  of  these  pro- 
ceedings, and  to  judge  of  the  sufficiency  of  such  appointment.    lb» 

3.  The  bankrupt  law  requires  the  assignee  to  give  bond,  and  the  same 

proof  is  required  of  his  right  to  sue  as  assignee,  as  is  required  of  a 
trustee  of  an  insolvent  debtor,  appointed  under  our  insolvent  laws- 
lb. 

4.  The  appointment  of  the  plaintiff  as  general  assignee  in  bankruptcy, 

for  the  county  of  Washington,  D,  C.,  is  not  such  an  appointment 
as  is  required  by  tlio  act  of  Congress,  to  vest  the  property  of  the 
bankrupt  in  the  plaintiff;  aud  no  proof  being  offered  of  his  having 
given  bond  as  special  assignee,  he  cannot  maintain  this  suit.     lb. 
See  Insolvent  Debtor. 

MLLS  OF  EXCHANGK  AND  PROMISSQRY  NOTES. 

1.  A  bona  fide  holder  of  a  negotiable  note  for  a  valuable  consideration, 
without  notice  of  facts  which  affect  its  validity  as  between  antece- 
dent parties,  if  he  takes  it  by  endorsement  before  it  becomes  due, 
acquires  a  valid  title  and  may  recover  upon  it,  although,  as  be. 
tween  antecedent  parties,  the  ti*ansaction  may  be  invalid.  Owywi 
({•  Co,,  vs.  Lee,  et  al.,  137. 

a.  The  defendant  received  a  negotiable  note,  as  security  for  the  payment 
of  money  borrowed  at  the  time,  of  him,  by  the  endorsers  of  the 
note,  without  notice  that  it  had  been  fraudulently  obtained  from 
the  makers.     Held,  that  he  could  recover  upon  it.     lb. 

3-  Before  the  makers  can  ask  relief  in  equity  against  such  a  note,  they 
must  show  that  they  have  a  defence  of  whicli  they  cannot  avail 
themselves  at  law.     lb. 

4.  The  defendant  is  not  bound  to  exhaust  his  remediea  against  other 

securities,  placed  in  his  hands  at  the  same  time  for  the  some  debt, 
before  he  can  enforce  payment  of  such  note.     lb. 

5.  It  is  no  defence  that  the  debt  for  which  the  note  was  pledged  as  secori. 

ty  was  tainted  with  usury ;  the  makers  of  the  note  cannot,  for  thia 
reason,  avoid  the  contract,     lb. 

6.  A  promisBory  note  was  drawn  by  the  maker  payable  to  the  order  of 
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the  plaintiff  the  holder  "negotiable  and  payable  at  the  Cumberland 
Bank  qfAlkgany,*^  Upon  the  back  of  this  the  names  of  the  defen- 
dants were  written.  Held  :  That  this  note  itself  is  not  prima /acie 
evidence  that  the  defendants  placed  their  names  upon  it  as  makers  or 
original  promissors  and  not  as  endorsers.  Hoffman  8f  Rizer  vs. 
Coomhs,  284. 

7.  Itisj>rtfiui  /ocManote  to  be  offered  for  discount  at  bank,  and  not 

elsewhere,  and  is  made  payable  to  the  plaintiff,  in  order  that  he  may 
become  the  first  endorser.    16. 

8.  A  holder  of  a  note  which  had  been  duly  protested,  and  the  liability  of 

the  endorser  fixed  by  due  notice,  agreed  with  the  maker  to  divide 
the  amount  of  the  note  into  three  sums,  for  each  of  which  a  draft 
was  to  be  drawn  by  the  endorser  upon  the  maker,  in  favor  of  the 
holder,  payable  on  time,  on  the  receipt  of  which  drafts,  accepted 
by  the  maker,  the  holder  agreed  to  deliver  up  the  note  to  be  cancel- 
led. The  endorser  assented  to  this  agreement,  and  signed  the  drafts 
which  were  sent  to  him  by  tlie  maker  by  whom  they  were  subse- 
quently accepted  and  delivered  to  the  clerk  of  the  holder,  who  (the 
clerk)  thereupon  informed  the  maker  he  could  have  the  note  when- 
ever he  called  for  it.  Afterwards  the  holder  finding  that  these 
drafts  were  not  on  stamped  paper,  informed  the  maker  of  the  note 
of  this  fact,  and  told  him  he  should  expect  other  drafts,  but  gave  no 
such  notice  to  the  endorser.  No  other  drafts  were  given,  and  the 
note  was  never  delivered  up.  Help:  That  the  delivery  of  these 
unstamped  drafts  by  tlio  maker  to  the  clerk  of  the  holder,  was  not 
such  a  performance  of  the  agreement  as  to  discharge  the  endorser 
from  liability  on  the  note.     WHliaiM  vs.  Holly  347. 

9.  It  was  not,  under  this  agreement,  the  duty  of  the  holder   to  have  the 

drafts  stamped  after  they  came  to  his  possession,  by  complying  with 
the  provisions  of  the  act  of  1844,  ch.  28,  sec.  8.    lb. 

10.  A  bill  of  exchange  was  not  presented  for  payment,  nor  protested,  until 

four  days  after  its  maturity.  Held:  That  this  presentment  was  not 
within  a  reasonable  time,  and  tlie  drawers  were  discharged.  Ortar 
Sf  Berkley  vs.  McDonaldj  et  aZ.,  350. 

11.  Whether  the  circumstances  of  any  particular  case  are  sufficient  to  dis- 

pense with  demand  and  notice,  is  always  a  question  of  law,  ad- 
dressed to  the  judgment  of  the  court.    lb. 

12.  If  the  facts  on  which  this  question  arises  be  admitted,  or  undeniable, 

then  it  is  exclusively  a  matter  of  law,  to  be  pronounced  by  the 
court,  but  if  the  facts  be  controverted,  or  the  proof  be  equivocal  or 
contradictory,  then  the  court  hypothetic  ally  instruct  the  jury  as  to 
the  law.    lb. 

13.  If  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  from  the  time 

the  bill  was  drawn  until  it  became  due,  he  is  liable  without  proof  of 
demand  and  notice.    Ih. 

14.  But  where  the  drawee  has  something  equivalent  to  effects,  or  has 

made  an  express  or  implied  agreement  to  accept  and  pay,   or  the 

67        V.9. 
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drawer  has  any  reasonable  expectation  that  the  bill  will  be  accep- 
ted  and  paid,  he  is  entitled  to  demand  and  notice*    lb, 

15.  The  reasonable  grounds  required,  are  not  such  as  would  excite  an 

idle  hope  or  wild  expectation,  or  a  remote  probability  that  the  bill 
will  be  paid,  but  such  as  create  a  full  expectation,  a  strong  proba- 
bility of  its  payment;  such  as  would  induce  a  merchant  of  common 
prudence  and  ordinary  regard  for  his  commercial  credit,  to  draw  a 
like  biU.    lb. 

16.  There  is  no  such  stringent  rule,  as  to  require  the  drawee  to  have  funds 

of  the  drawer  in  hand,  at  the  maturity  of  the  bill,  sufficient  for  its 
payment,  in  order  to  entitle  the  latter  to  demand  and  notice.    lb. 

17.  If  the  drawer,  at  the  time  the  bill  should  have  been  presented,  had 

the  right  to  expect,  reasoning  upon  the  state  of  facts  connected  with 
the  transactions  as  they  then  existed  between  him  and  the  drawee, 
that  his  bill  would  be  honored,  he  is  entitled  to  demand  and  notice. 

lb. 

18.  The  insolrency  of  the  drawee,  furnishes  no  excuse  for  the  neglect  of 

the  holder,  to  denuind  payment  and  give  notice  of  non-payment. 

lb. 

19.  A  bill  for  $3000  was  drawn  under  the  authority  and  assent  of  the 

drawees,  upon  the  faith  of  consignments,  to  be  made  to  them  by  the 
drawers.  Tlie  drawees  were  advised  of  the  draft  and  of  a  particu- 
lar consignment  to  meet  it,  and  they  promised  to  honor  it  when 
presented.  The  consignment  was  received  by  the  drawers,  and  dis- 
posed of  for  f  7000,  before  the  maturity  of  the  draft.  Other  con- 
signments were  afterwards  made  and  other  drafts  drawn  and  ac- 
cepted, so  that  at  the  maturity  of  the  bill,  the  drawees  had  not  funds 
sufficient  to  pay  it,  after  the  payment  of  drafts  subsequently  drawn 
and  accepted.  Held:  That  under  these  circumstances,  the  drawers 
were  entitled  to  demand  and  notice.  Jb. 
90.  The  laches  of  the  holders  discharged  the  drawers;  and  the  bill  can- 
not be  given  in  evidence  on  the  counts, .for  money  had  and  received. 

lb. 
Su  Practice,  29,  30, 31. 

Nudum  Pactuii. 

BILL  OF  DISCOVERY. 

See  Practice  m  Chancbrt,  34. 

BILL  OF  RIGHTS. 

Su   CONITITUTIOKAL  LaW,  7. 

BILL  OF  SALE. 

See  Construction  of  Acts,  &c.  33. 

CASES  OVERRULED  OR  EXPLAINED. 

1.  The  caees  of  Dallam  u.  Dallam^  7  H.  if  X,  240.    Newton  v#.  Orif^ 
fitht  1  If.  4>  &.,  Ill,  and  Briicoe  v§.  Briscoe,  6  0.  j>  J,,  232,  ex. 
amined  and  explained  in  certain  partioular*;    Edtlen  ot.  Midileton^ 
161. 
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3.  The  circaiD  Stan  COB  of  this  case,  dittinguished  from  those  of  Dulany 
M.  Hoffman,  1  O,  ^  J.,  170.     Btatty  w.  Davia,  211. 

3.  The  case  oiStUman  w.  Bvwtn^  8  G.  ^  J.,  orerrules  the  case  of  Steigtr^t 

Adm*ry  V5.  HiUen^  5  G,  8f  J.,  121,  only  in  so  far  as  the  latter  case, 
countenances  the  doctrine,  that  a  widow  may,  at  /oio,  recover  from 
the  alienee  of  her  husband,  damages  for  the  detention  of  her  dower. 
Chew  exc'r  tf  Gibsofiy  vt.  The  Farmers  Bank^  et  al,,  361. 

4.  Nothing  else  in  the  ca^e  of  SUiger's  Mm*r,  vs.  HiUeny  is  questioned; 

and  that  ca«:e,  so  far  as  the  law  relating  to  laches  and  lapse  of  time 
is  concerned,  is  affirmed  by  the  case  of  Kiddall  vs,  TritnbU,  Exc*r  qf 
Jacob t  8  Gill,  507,  and  by  this  case;  such  ought  now  to  be  consider- 
ed  settled  law  in  J^aryland.    lb* 

CAVEAT  TO  WILLS. 

See  Orphans  Court,  7,9, 17, 18,  19. 
Removal  or  Casks. 

CHAMPERTY. 

See  Deeds,  &c.,5. 

CHARTER,  FORFEITURE  OF. 
See  Corporations. 

CHOSE  IN  ACTION. 
See  AssiGNMBNTa,  1. 

CO-HEIRS. 

See  Coparceners. 

COMMISSIONS  TO  EXECUTORS. 
See  Orphans  Court,  19. 

COMMISSIONS  TO  TAKE  TESTIMONY. 
See  Practice  in  Chancery,  9  to  13. 

CONSIDERATION. 

See  Specific  Execution,  &c-,  3. 

CONSTITUTION  OF  THE  UNITED  STATES. 
See  CoNSTrruTtONAL  Law,  3,  5,  6,  8. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1845,  chap.  352,  which  declares,  "that  in  any  suit  or 
action  hereafter  to  be  brought  in  any  court  of  law  or  equity  in  this 
State,  upon  any  bond  or  contract,"  &o.,  the  party  who  seeks  to 
plead  the  usury  act  of  1704,  must  specially  plead  the  same,  and  set 
out  in  his  plea  the  sum  actually  due,  with  legal  interest,  is  retroac- 
tive as  to  contracts  made  before  its  passage,  and  is  not  for  this  rea- 
soR  unconstitutional  or  void.    Baugher,  et  o^.,  m.  Ae^on,  299. 

2*  It  is  incumbent  on  those  who  assail  a  statute  on  the  ground  of  its  in- 
validity to  make  out  a  clear  case  of  legislative  usurpation,    lb. 

3.  An  ex  post  fado  law,  within  the  meaning  of  the  constitution  of  the 
Viuted  StaUt,  relates  to  crimes,  and  has  no  application  to  private 
rights  or  civU  remedies.    Jb. 
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4.  The  act  of  1845,  cannot  be  regarded  as  violating  the  obligation  of  any 

contract,  so  far  as  it  operates  upon  the  contract  of  loan,  it  upholds 
and  sustains  it  in  part.    lb. 

5.  A  State  law,  though  it  may  divest,  by  its  retroactive  operation,  ves* 

ted  rights,  is  not  for  this  reason  to  be  treated  as  an  infraction  of  the 
constitution  of  the  United  States,    lb. 

6.  The  constitution  of  the  United  States  does  not  prohibit  the  States  from 

passing  retrospective  laws  generally,  but  only  ex  post  facto  laws,  and 
laws  impairing  the  obligation  of  contracts.     lb. 

7.  The  15th  article  of  the  bill  of  rights  of  this  State  only  forbids  retro  - 

spective  criminal  laws,  meaning  ex  post  facto  laws,  and  is  a  recogni- 
tion of  the  right  of  the  legislature  to  pass  retrospective  laws  relat- 
ing to  civil  cases  and  contracts.     /6. 

8.  A  statute  which  by  its  retrospective  operation  divests  vested  and  YalU'* 

able  rights,  is,  in  the  absence  of  any  express  prohibition  in  the  con- 
stitution of  the  Untied  StateSf  or  of  this  State,  unauthorised  and 
void,  as  arbitrary  and  violatory  of  the  first  rules  of  right  and  jus- 
tice, and  contrary  to  the  fundamental  principles  of  the  social  com- 
pact.   Jb. 

9.  The  act  of  1845,  only  compels  the  borrower,  who,  as  a  defendant ,  seeks 

to  protect  himself  against  a  usurious  contract,  to  do  precisely  what 
he  was  before  obliged  to  d.>  when  he  stood  in  the  position  of  plain-' 
tiff.  Jb. 
10  In  this  view  the  act  is  plainly  remedial,  the  exercise  of  legislative  au^ 
thority  over  the  subject  of  remedies,  a  power  which  unquestionably 
may  be  exercised  at  pleasure,  in  relation  to  past  as  well  at  future 
contracts.     lb. 

11.  An  act  which  divests  aright  through  the  instrumentality  of  the  reme- 

dy, and  under  the  pretence  of  regulating  it,  is  as  objectionable  as 
if  aimed  at  the  right  itself.    lb. 

12.  But  the  vested  rights  thus  guarded  are  those  only  to  which  a  pfijrty 

may  adhere,  and  upon  which  he  may  insist  without  violating  any 
principle  of  sound  morality;  there  can  be  no  vested  right  to  do  a 
wrong,  or  violate  a  moral  duty,  or  resist  the  performance  of  a  moral 
obligation,  lb. 
18.  The  act  of  1845,  chap.  352,  is  free  from  objection,  and  is  to  be  en- 
forced as  a  valid  exercise  of  legislative  power.    lb. 

CONSTRUCTION  OF  ACTS  AND  STATUTES. 

1.  A  covenant  for  the  quiet  enjoyment  of  lands,  cannot  be  assigned  under 
the  act  of  1829,  ch.  51,  so  as  to  authorise  the  assignee  to  sue  for  a 
breach  of  it.    That  act  authorises  the  assignments  of  judgments, 
bonds,  specialities,  or  other  ehoses  i»  action  for  the  payment  ofnumetff 
and  not  stipulations  to  do  or  not  do  some  act  or  duty.    Dakin  vs. 
Pomeroy  8f  Crtifts,  1. 
2.  The  act  of  1826,  ch  247,  does  not  dispense  with  the  necessity  of  a  full 
record,  as  eyidenceof  a  judgment  in  any  case,  in  which,  before  that 
act,  a  full  record  was  necessary.    MUeheU*s,  Adm*r  vs.  W%Uumuon*$ 
JExe'ri,  71. 
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3.  The  provision  of  the  act  of  1798,  which  requires  the  settlement  or 

portion  advanced  in  the  lifetime  of  the  intestate,  to  be  brought  ioto 
hotchpot  t  can  be  applied  only  to  a  case  of  total  intestacy.  Hayden 
V8,  Burckf  et  al.,19. 

4.  Under  the  fifth  section  of  the  act  of  1805,  ch.  110,  no  more  of  a  deviso 

or  bequoHt  to  an  insolvent  could  bo  obtained  by  creditors,  than  could 
have  been  obtained  by  thorn  if  no  insolvoot  dischargs  had  interven- 
ed. The  devise  vested  not  in  the  trustee,  but  remained  in  the  in- 
solvent debtor,  subject  to  the  race  of  diligence  on  the  part  of  his 
^  creditors.     Smith  and  Tcdhot  ts,  Donnell,  84. 

5.  The  second  section  of  the  act  of  1834,  ch.  293,  designed  to  accomplish 

nothing  but  to  put  an  end  to  this  raoo  of  diligence  amongst  credi- 
tors, by  transferring  to  the  trustee  such  rights  as  would  otherwise 
hjve  remained  in  the  insolvent,  and  thus  secure  an  equal  distribu. 
tion  of  his  property.     lb. 

6.  Where  a  caveat  is  filed  after  the  will  is  admitted  to  probate,  and  let. 

ters  testamentary  granted  to  the  excctitors,  authority  in  the  or. 
phans  court  to  allow  such  executors  counsel  fees  to  resist  the  cace- 
at,  is  expressly  granted  by  the  act  of  1798,  ch.  101,  sub-ch,  10,  sec. 
2.     Townghend  vs.  Brooke^  90. 

7.  By  the  true  construction  of  the  act  of  1837,  ch.  259,  sec.  2,  provision 

is  made  for  an  appeal  from  the  decisions  of  the  commissioners  of 
Baltimore  county,  in  regard  to  the  opening  and  shutting  up  of  pub- 
lic roads  in  said  county,  to  Baltimore  county  court,  but  no  appeal 
lies  to  this  court  from  the  decisions  of  said  county  court  in  such 
cases.     Webster,  et  al.,  vs.  Cockeytet  al.,  92. 

8.  The  acts  of  Assembly  of  this  state  authorise  the  maintenance  of  an 

action  of  trover  against  administrators  for  a  conversion  by  their  in- 
testate.    Brummett  vs.  Goldeii's  Adm'St  95. 

9.  The  52nd  sec.  of  the  act  of  1841,  ch.  23,  docs  not  prohibit  the  levy. 

ing  of  the  State  tax  at  any  other  period  than  that  at  which  the 
county ^tax  wasjmposed.  This  section  is  imperative  only  so  far 
as  to  prohibit  the  levy  of  t!ie  county  tax,  unless  the  State  assess- 
ment be  first  provided  for,  and  this  may  be  done  either  before  or  at 
the  time  of  the  levy  of  the  county  tax.  State  vs.  Siilburn,  et  al,  97. 
10.  The  15th  section  of  the  act  of  ld43,  ch.  208,  is  applicable  only  to 
the  mode  in  which  the  State'and  county  taxes  are  to  be  collected, 
and  in  this  respect  alone,  repeals  the  52nd  section  of  the  act  of  1841, 
ch.  23.     Jb. 

11.  Under  the  act  of  1841,  ch.  23,  as  it  now  stands,  an  assessment  by 
the  local  tribunals  for  county  or  city  purposes,  is  unauthorised  and 
void,  unless  before  or  at  the  time  of  levying  the  county  tax,  a  tax 
for  the  State  be  laid,  as  required  by  the  acts  of  Assembly,  applicable 
to  the  subject.     76. 

12.  It  is  a  general  rule  in  the  interpretation  of  legislative  acts,  not  to 
oonstme  them  to  embrace  the  sovereign   power  of  government. 
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unless  exprcssif  named  or  included  by  necessary  implication.     State 
V8,  Milburrit  105. 

13.  The  general  words  of  a  statute  ought  not  to  include  the  govemment, 
or  aiTect  its  rights,  unless  the  construction  ho  clear  and  indisputa- 
ble upon  the  text  of  the  act.     76. 

14.  In  construing  statutes,  the  real  intent,  when  ascertained,  will  always 
prevail  over  the  literal  sonse  of  the  terms.  If  the  words  do  not  ex- 
clude doubt,  the  intention  is  to  be  collected  from  the  occasion  and 
necessity  of  the  law.     /£• 

15.  It  was  not  the  intent  of  the  legislature,  by  the  act  of  1845,  Ah.  193, 
to  avoid  bonds,  ^iofn  directly^  to  the  State,  unless  they  were  stamp- 
ed, and  the  State  may  maintain  an  action  on  such  a  bond,  although 
it  be  not  on  stamped  piper.     Jb, 

16.  By  the  act  of  1796,  ch.  67,  sec.  21,  the  county  court  of  that  county 
in  which  the  petitioner  or  petitioners  sball  reside,  under  the  direc- 
tion of  his,  her  or  their  master  or  mistress,  or  owner,  are  ezclusiye- 
ly  vested  with  the  power  of  trying  t!io  petition  for  freedom.  Ander^ 
ton  vs.  Garrett,  120. 

17.  Upon  a  suggestion  for  the  removal  of  a  petition  for  freedom,  under 
the  3rd  section  of  the  act  of  1810,  ch.  63,  the  county  court  in  deter- 
mining on  the  sufficiency  of  the  suggestion,  is  confined  to  the  com* 
pctent  testimony  offered  in  its  support,  and  cannot  receive  any  eri- 
dence  offered  by  the  opposite  party.     lb, 

18.  The  clause  of  this  act  which  requires  the  petitioner  to  be  "actaally 
held  in  bondage*'  by  the  person  claiming  to  be  owner,  and  asking 
for  the  remoral,  means  a  holding  in  bondage,  in  point  of  fact,  and 
not  a  mere  legal  or  constructive  holding.     lb, 

19.  Before  the  act  of  1845,  ch,  35*2,  if  the  debtor,  or  any  person  who  had 
a  right  to  represent  him,  asked  in  chancery  to  be  relieved  from 
the  payment  of  any  usurious  debt,  the  principal  and  legal  interest 
must  be  paid*     Gwynn  j-  Co,,  t«.  Lee,  et  ah,  1 37. 

20.  This  act  will  not  permit  any  person  to  avoid  the  contract  in  any  suit, 
whether  in  law  or  in  equity ;  the  principal  and  legal  interest  are 
still  due  and  to  be  paid,  and  the  creditor  is  entitled  to  all  the  securi- 
ties which  he  has,  just  as  if,  by  the  original  terms  of  the  contract, 
it  had  been  to  pay  the  principal,  with  Icg^ol  interest.     Jb, 

21.  A  judgment  was  obtained  by  tho  plaintiff'upon  default  of  the  defend- 
ant to  answer  certain  interrogatories  filed  by  defendant,  and  a  writ 
of  inquiry  ordered,  Upon  motion  and  affidavit  of  defendant's  coun- 
sel, alleging  surprise  in  obtaining  this  judgment,  the  court  ordered 
it  to  be  stricken  out.  Held:  that  the  power  of  the  court  to  strike 
out  this  interlocutory  decree  or  judgment,  is  given  by  the  act  of 
1787,  ch.  9,  sec.  6.    Hall  os,  Seteell,  146. 

22.  The  act  of  1825,  chap.  117,  does  not  apply  to  demurrers,  or  motioni 
in  arrest  of  judgment,  hecause  these  objections  being  to  the  plead- 
ings, the  whole  record  is  before  this  court,  and  the  whole  is  examin- 

,  ed  to  arrive  at  the  proper  objections.     Cushwa  vs,  Cuthwa,  242. 
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33.  The  Sod  section  of  the  act  of  1825,  ch.  114,  gires  no  authority  to 
clerks  of  county  courts,  to  issue  attachments  on  judgments  of  justi- 
ces of  the  peace,  unless  the  plaintiff*  produces  the  original  judgment 
or  a  copy  thereof  under  the  hand  and  seal  of  the  justice  who  render- 
ed the  same.     Rodemer  vs.  Detmold,  249. 

24.  Where  an  objection  is  taken  to  the  admissibility  of  evidence  general- 

ly, this  court  is  not  prevented  by  the  act  of  1825,  ch.  117,  from 
examining  the  pleadings,  because  the  admissibility  of  the  evi- 
dence is  entirely  dependent  upon  them.    MarskaU  vt.  Hamy,  251. 

25.  In  all  cases  susceptible  of  doubt  and  where  a  statute  is  open  to  inter- 

pretation it  is  to  be  construed  to  operate  prospectively,  but  where  a 
statute  either  by  express  provision  or  necessary  implication  is  re- 
troactive the  rule  does  not  apply.    Batigher,  et  ai.,  vs.  Ae/son,  299. 

26.  The  act  of  1845,  ch.  352,  which  declares  *^that  in  any  suit  or  action 

hereafter  to  be  brought  in  any  court  of  law  or  equity  in  this  State, 
upon  any  bond  or  contract,"  &c  ,  the  party  who  seeks  to  plead  the 
usury  act  of  1704,  must  specially  plead  the  same,  and  set  out  in 
his  plea  the  sum  actually  due  with  legal  interest,  is  retroactive  as 
to  contracts  made  before  its  passage,  and  is  not  for  this  reason  un- 
constitutional or  void.    Ih. 

27.  The  act  of  1845,  cannot  be  regarded  as  violating  the  obligation  of 

any  contrskct:  so  far  as  it  operates  upon  the  contract  of  loan,  it  up- 
holds and  sustains  it  in  part.    Jh, 

28.  Under  the  act  of  1704,  a  party  could  in  equity  obtain  reliei  against 

an  usurious  contract  only  by  paying  or  offering  to  pay  the  principal 
sum  with  legal  interest.    Ih. 
29*  Neither  could  the  borrower  maintain  an  action  of  trover  at  law,  un- 
der this  act  of  1704,  to  recover  goods  hypothecated  to  secure  an 
usurious  debt,  unless  he  tendered  the  amount  actually  loaned.    lb. 

30.  The  act  of  1845,  only  compels  the  borrower  who  as  a  defendant 

seeks  to  protect  himself  against  a  usurious  contract,  to  do  precisely 
what  he  was  before  obliged  to  do  when  he  stood  in  the  position  of 
plaintiffl    lb. 

31.  The  act  of  1845.  ch.  352,  is  free  from  objection,  and  is  to  be  enforced 

as  a  valid  exercise  of  legislative  power,    lb. 

32.  Where  the  title  to  a  negro  accrues  by  forfeiture  under  the  act  of 

1817,  ch*  112,  notice  or  knowledge  to  the  reversioner  is  not  neces- 
sary in  order  to  bar  his  claim  by  the  right  of  possession.  Clttrke\ 
MmWvs.  MarriotVs  Mtn'r,  331. 

33.  Where  the  owner  of  a  slave  for  life  transfers  to  a  vendee  an  interest 

for  a  term  of  years  in  the  negro,  such  a  disposition  of  a  slave  for 
life,  is  not  within  the  provisions  or  the  spirit  of  the  act  of  1817,  ch. 
112.    lb. 

34.  By  the  act  of  1836,  ch.  128,  sec.  2,  a  complainant  has  authority  under 

the  commission  in  chief,  to  take  all  the  testimony  necessary  to  sus- 
tain his  case,  as  well  against  defaulting  as  other  defendants,  and 


636  INDEX. 

CONSTRUCTION  OF  ACTS  AND  STATUTES— Con/mtr^cf. 

such  commission  dispenses  with  the  execution  cf  an  ex  parte  com- 
mission issued  under  the  act  of  1820,  ch.  161.  JHiggins,  et  al,^  vs. 
HortcUz,  341. 

35.  Where  an  infant  answers  by  guardian,  admitting  the  facts  stated  io 
the  bill  or  making  no  defence,  the  act  of  1836,  ch.  128,  sec.  1  con- 
nects and  binds  the  interest  and  defence  of  such  infant  with  that 
of  the  other  defendants,  and  the  evidence  taken  for  the  complain- 
ant under  a  commission  issued  in  due  form,  necessarily  operates 
against  all  the  defendants.    16. 

36  This  act  of  1836  assumes  for  the  court  the  duty  to  see,  that  no  sub- 
stantial rights  of  the  infant  are  injuriously  affected  by  the  proceed- 
ings under  the  commission,  and  in  the  cause.    lb. 

37.  Whether  notice  of  the  execution  of  a  commission  be  served  on  the 

guardian  to  the  infant  or  his  solictor,  it  is  in  view  of  the  act  of 
1835,  surplusage,  and  can  vitiate  nothing  that  is  presumed  to  have 
been  done  under  it.    Jb, 

38.  The  act  of  1839,  ch.  217,  and  its  supplements,  incorporatmg  the 

**  Frederick  Female  Seminary,'*  do  not  constitute  the  "board  of 
commissioners"  therein  named,  a  corporate  body.  Board  of  Con^ 
misiioners  for    The   Frederick   Female  Seminary  vs.   The  State,  379. 

39-  By  this  act  of  1839,  the  board  of  trustees,  which  was  to  come  into 
existtnce  by  the  5th  and  6th  sections  of  that  act,  is  the  body  corpo- 
rate, thereby  created,  under  the  name  and  style  of  **  The  Trustees 
of  the  Frederick  Female  Seminary.^*     Jb. 

40.  It  was  not  necessary  that  all  the  duties  of  the  board  of  commissioners, 

should  be  performtd,  before  the  board  of  trustees  could  organise  and 
open  the  school.    lb. 

41.  The  duties  to  be  performed  by  the  board  of  commissioners,  did  not  re- 

quire a  corporate  existence,  and  for  any  omission  of  their  duty,  or 
wrongful  and  injurious  acts,  their  bond  given,  as  required  by  the  2nd 
section  of  the  act  of  1839,  was  answerable,  and  not  the  charter  of 
the  board  of  trustees.    lb. 

42.  The  duration  of  the  existence  of  the  board  of  commissioners,  in  the 

absence  of  a  period  fixed  by  the  act  of  Assembly,  is  determmed  by 
the  duties,  for  the  performance  of  which  it  was  created.    lb. 

43.  These  two  boards,  of  commissioners,  and  trustees,  may  exist  at  the  same 

time,  and  a  member  of  one,  may  at  the  same  time  be  a  member  of 
the  other.    lb. 

44.  Every  allegation  or  matter  affirmed  in  the  preamble  to  an  act  or  reso- 

lution of  the  legislature,  is  not  to  be  considered  as  incontrovertible. 

lb. 

45.  The  board  of  commissioners  were  authorised  to  become  a  board  of 

trustees,  after  the  grounds  were  purchased,  and  the  necessary  buil- 
dings and  improvements  were  erected  thereon,  and  their  doing  this, 
and  opening  and  organising  a  school,  before  the  whole  proceeds  of 
the  lottery  grants  had  been  received,  and  all  the  duties  of  the  board 
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of  commiBSioDers  had  been  performed,  was  no  violation  of  their  char- 
ter.   Jb. 

46.  It  was  their  duty  under  the  charter,  to  open  the  school  as  soon  as 

they  possibly  could,  afUr  the  grounds  Were  purchased  and  paid  for, 
and  the  building  ready  to  receive  students.    lb. 

47.  The  act  of  1845,  chap.  76,  authorising  the  attorney  general  to  insti- 

tute proceedings  against  the  board  of  commissioners  for  the  Fndtr- 
iek  FenuUe  Setmnory,  to  inquire  whether  the  charter  and  franchises 
of  said  board,  ought  not  to  be  annulled  by  reason  of  abuser  thereof, 
only  authorised  charges  of  abuse  of  franchise,  and  did  not  authorise 
any  inquiry  touching  the  breaches  alleged  in  the  scire  facias  in  this 
case.    tb. 

48.  That  act  did  not  authorise  any  proceedings  against  the  four  additional 

commissioners,  appointed  by  the  act  of  1844,  chap.  27,  a  supplement 
to  the  act  of  1837,  chap.  217.    lb. 

49.  The  act  of  1786,  chap.  45,  abolished  the  right  of  prim<^niture,  and 

made  all  estates  tail  general  thereafter  acquired,  to  descend  as  fee- 
simple  estates,  and  by  the  act  of  1782,  chap.  23,  an  estate  in  fee- 
tail  may  be  conveyed  in  the  same  manner  as  an  act  in  fee-simple; 
Ckelton  v$.  Henderson's  Lessee,  432. 

50.  A  debtor  applied,  on  the  2nd  of  July,  1850,  to  a  justice  of  the  orphans 

court  of  Howard  district,  for  the  benefit  of  the  insolvent  laws.  He 
had  resided  in  Howard  district  for  twelve  months  immediately  preced- 
ing his  application,  but  for  the  residue  of  the  two  years  had  resided 
in  Baliimore  city.  He  presented  with  his  petition  a  certificate  of 
the  clerk  of  Howard  district,  that  he  had  not,  within  two  years,  ap- 
plied for  the  benefit  of  tlie  insolvent  laws  of  the  State,  but  did  not 
present  a  similar  certificate  from  the  clerk  of  Baltimore  county.  He 
received  his  personal  discharge,  and  failing  to  give  notice  to  his  cre- 
ditors, as  required  by  the  order  of  the  justice,  on  the  20th  of  Decem- 
ber, 1850,  Hdward  district  court,  before  whom  said  order  required 
him  to  appear,  ordered  the  time  of  publication  to  be  extended. 
Held:  That  the  defects,  if  any,  in  these  proceedings,  are  cured  by 
the  2nd  sections  of  the  act  of  1844,  cb.  304,  and  of  the  act  of  1836, 
chap.  393.    Baylies  Sf  Tyson,  vs.  Ellicott,  452. 

51.  The  act  of  1849,  chap.  88,  granting  appeals  to  this  court,  in  cases  of 

insolvent  proceedings,  applies  to  Howard  district  court,  as  well  as  to 
the  county  courts.  This  act  is  a  remedial  law,  and  is  to  be  liberally 
construed.    lb. 

52.  The  law  creating  Howard dhirict  court,  invested  it  with  all  the  powers 

and  jurisdiction  of  the  county  courts,  and  in  all  acts  of  Assembly 
passed  since,  touching  the  powers  and  jurisdiction  of  county  courts, 
this  court  is  to  be  regarded  as  included,  unless  excluded  in  terms. 

lb. 

53.  The  true  construction  of  the  2nd  section  of  the  act  of  1810,  chap.  34, 

lating  to  nuncupative  wills,  requires,  that  the  testamentary  words, 
or  the  substance  thereof,  should  be  reduced  to  writing,  within  six 

68        V.9 
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days  after  they  were  uttered  and  shown  to  and  approved  of,  as  cor- 
rect, bj  each  of  the  attesting  witnesses.     WeUing  i».  OwingSt  4€7. 

54.  The  word  ** testimony,"  used  in  this  section,  applies  to  the  nuncupa- 

pation  itself,  and  not  to  the  prerequisites  required  by  the  1st  section, 
which  may  be  established  at  any  time  before  the  paper  is  admitted 
to  probate.    Jb. 

55.  The  testamentary  words  must  be  reduced  to  writing,  and  seen  by, 

and  found  to  be  correct,  by  each  of  the  attesting  witnesses,  within 
the  period  limited  by  the  2nd  section  of  this  act    lb. 
See  Constitutional  Law. 

CONTRACTS.  CONSTRUCTION  OP,  &o. 

1.  Where  a  contract  is  made  in  another  State,  questions  arising  upon  it 
in  this  State,  must,  in  the  absence  of  legal  proof  of  what  the  law 
of  such  other  State  is,  be  decided  by  the  law  of  Maryland*  Dakin 
M.  Pomeroy  and  Crafts,  1 . 

S.  The  lex  loci  determines  the  nature,  construction  and  validity  of 
foreign  contracts,  but  the  lex  fori  is  to  be  resorted  to  in  order  to  as. 
certain  the  remedy  which  is  to  be  used.     Jb, 

9.  The  plaintiff  made  a  contract  with  defendants  for  grading  a  section 
of  rail  road,  to  be  completed  by  the  1st  of  October,  1845.  By  this 
contract  monthly  estimates  were  to  be  made  by  the  defendant's 
agent,  of  the  quantity  and  value  of  the  work  done  during  the  month, 
four-J\fth8  of  which  value  was  to  be  paid  to  the  plaintiff  immediately, 
and  the  balance  on  completion  of  the  work,  said  estimates  to  be 
eonclusive  between  the  parties.  If  the  plaintiff  failed  to  comply 
with  all  its  terms,  or  if  it  should  appear  to  their  agent  that  the  work 
does  not  progress  with  sufficient  speed,  the  defendants  may  annul 
the  contract,  upon  giving  to  the  plaintiff  t&ree  days*  ncHct  in  writing 
to  that  effect,  in  which  case  the  plaintiff  was  to  forfeit  the  unpaid 
value  of  the  work  done.  This  right  to  annul  was  not  to  be  mutual, 
but  to  be  exercised  by  defendants  only.  Estimates  and  payments 
abating  the  one  fifth  were  made  up  to  the  29th  of  October,  1845,  and 
the  work  was  prosecuted  by  plaintiff  until  the  6th  of  November  fol- 
lowing, when  defendants,  toithout  notice,  entered  upon  and  expelled 
the  plaintiff  from  the  work.  Held:  that  by  this  act  the  defen- 
dants annulled  the  contract,  and  thereby  released  the  plaintiff,  and 
he  may  sue  in  general  assumpsit  for  the  value  of  the  work  actually 
done,  and  is  not  bound  to  resort  to  his  special  action  on  the  contract. 
Rodemer  vs.  HazUhurst  Sf  Co. ,  288. 

4.  The  stipulation  in  this  contract,  that  the  right  to  annul  it  is  not  mu- 
tual, means,  that  the  defendants  may,  in  any  state  of  things,  hold 
the  plaintiff  to  his  contract,  while  for  causes  alleged  they  are  free  to 
break  it;  but  it  furiher  means,  that  if  they  exercise  this  privilege  it 
u  then  broken,  because  once  repudiated  by  the  defendant  it  cannot 
bind  the  plaintiff.    lb. 

i.  Putting  an  end  to  a  contract  by  one  party  is  an  abandonment  of  it  by 
him,  and  if  his  acts  in  so  doing  are  such  as  necessarily  to  prevent  a 


INDEX.  639 

CONTRACTS,  CONSTRUCTION  OF,  SLC.-^Coutinmed. 

performance  on  the  part  of  the  other,  the  whole  contraet  is  rescind- 
ed, and  the  other  party  maj  resort  to  his  qtumimn  mertitl.    lb. 

6.  Where  a  contract  contains  a  number  of  distinct  stipulations,  which 

admit  of  being  separately  executed  and  closed,  each  is  taken  dis- 
tributirely,  and  considered  as  forming  the  matter  of  a  separate 
agreement  after  it  is  so  closed.    lb. 

7.  In  this  case  the  plaintiff  is  concluded  by  the  monthly  settlements,  and 

by  reason  of  their  being  closed  as  distinct  and  separate  portions  of 
the  contract,  he  cannot  open  them  again  to  prove  and  recover  the 
actual  value  of  the  work.    lb. 

8.  These  partial  payments  bind  him  to  the  whole  settlement,  and  so  far 

as  the  work  has  been  adjusted  under  the  contract  he  can  recover 
only  the  balance  due  upon  the  basis  of  these  settlements,  including 
the  one-fifth  reserved  for  ulterior  settlement.    lb. 

9.  The  defendants  by  their  own  acts  depriving  the  plaintiff  of  the  means 

and  opportunity  to  comply  with  the  contract,  have  released  all  claim 
to  the  forfeiture  mentioned  in  the  agreement.  Jb. 
10.  So  far  as  work  has  been  performed  which  remains  unadjusted  be- 
tween the  parties  by  tfle  monthly  estimates,  the  plaintiff  is  not 
bound  by  the  contract,  but  is  at  large  upon  his  qtumtwn  nuruit  and 
may  prove  the  actual  value  of  \he  work.  Jb. 
See  Salbs. 

Court  of  Chancbry,  13  to  17. 
Spbcipic  Exbcution  of  Gontbacts. 

CONVERSION. 

1.  Conversion  is  the  wrongful  asportation  of  a  chattel  with  the  intent  to 
appropriate  it  to  the  taker's  use,  and  when  such  asportation  and 
intent  are  proved,  the  conversion  is  established,  no  matter  nnder 
what  impression  the  taker  may  have  acted.    Marker  r«.  Dement^  8. 

See  Trovbr,  |0. 

LiMrrATiuNS  or  Actions,  4. 

CONVEYANCES. 

See  Debos,  Construction  of.  &lc. 
Fraudulent  Conveyancbs. 
Insolvent  Dbdtor. 

COPARCENERS. 

1.  In  this  State,  co-heirs  are  assimilated  to  coparceners,  constituting 

together  one  heir.     Morris  m.  Harriet  >9- 

2.  At  common  law,  every  psrtition  between  coparceners,  has  an  impli. 

ed  warranty  annexed,  that  if  either  party  loses  any  of  his  share 
by  eviction,  on  account  of  defect  of  title  in  the  ancestor,  he  may 
enter  upon  the  others  and  defeat  the  partition  as  for  condition 
broken.     lb. 

CORPORATIONS, 

1.  The  act  of  1839,  ch.  317,  and  its  supplements^  incorporating  the 
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**  Frederick  Female  Seminary,'*  do  not  constitute  the  *<  board  of 
commissioDers"  therein  named,  a  corporate  body.  Board  of  Com- 
miaaioners  for    The   Frederick  Female  Seminary  vs.  The  Statet  379, 

2.  By  this  act  of  1839,  the  board  of  trustees,  which  was  to  come  into 

existence  by  the  5th  and  6th  sections  of  that  act,  is  the  body  corpo- 
rate, thereby  created,  under  the  name  and  style  of  **  The  Trustees 
of  the  Frederick  Female  Seminary."     Jb. 

3.  It  was  not  necessary  that  all  the  duties  of  the  board  of  commissiouerSy 

should  be  performed,  before  the  board  of  trustees  could  organise  and 
open  the  school.  lb. 
A.  The  duties  to  be  performed  by  the  board  of  commissioners,  did  not  re- 
quire a  corporate  existence,  and  for  any  omission  of  their  duty,  or 
wrongful  and  injurious  acts,  their  bond  given,  as  required  by  the  2nd 
section  of  the  act  of  1839,  was  answerable,  and  not  the  charter  of 
the  boanl  of  trustees.    lb. 

5.  The  duration  of  the  existence  of  the  board  of  commissioners,  in  the 

absence  of  a  period  fixed  by  the  act  of  Assembly,  is  determined  by 
the  duties,  for  the  performance  of  which  it  was  created.    lb, 

6.  These  two  boards,  of  commissioners,  and  trustees,  may  exist  at  the  same 

time,  and  a  member  of  one,  may  at  the  same  time  be  a  member  of 
the  other.    lb. 

7.  Every  allegation  or  matter  afEurmed  in  the  preamble  to  an  act  or  reso- 

lution of  the  legislature,  is  not  to  be  considered  as  incontroTcrtible. 

lb. 

3.  The  board  of  commissioners  were  authorised  to  become  a  board  of 
trustees,  after  the  grounds  were  purchased,  and  the  necessary  buil- 
dings and  improyements  were  erected  thereon,  and  their  doing  this, 
and  opening  and  organising  a  school,  before  the  whole  proceeds  of 
the  lottery  grants  had  been  received,  and  all  the  duties  of  the  board 
of  commisaionera,  had  been  porfonned,  was  no  violation  of  their 
charter.     Tb, 

9.  It  was  their  duty  under  the  charter,  to  open  the  school  as  soon  as 
they  possibly  could,  after  the  grounds  were  purchased  and  paid  fbr» 
and  the  buildings  ready  to  receive  students.     lb, 

10.  The  act  of  1845,  ch.  75,  authorising  the  attorney  general  to  institnto 

proceedings  against  the  board  of  commissioners  for  the  Frederick 
Female  Stminaryj  to  inquire  whether  the  charter  and  franchises  of 
said  l^ard,  ought  not  to  be  annulled  by  reason  of  abuser  tbereoft 
only  authorised  charges  of  abuse  of  franchise,  and  did  not  authorise 
any  inquiry  touching  the  breaches  alleged  in  the  scire  faeiaa  in 
this  case.     lb, 

11.  The  act  did  not  authorise  any  proceedings  against  the  four  additional 

commissioners,  appointed  by  the  act  of  1844,  ch.  27,  a  supplement 
to  the  act  of  1837,  ch.  217.     lb. 

COUNSEL  FEES. 

^ee  Orthans  Coukt,  9,  19. 
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1.  It  is  well  lelllod,  that  where  there  are  two  mort^^eee  under  sepa. 
rate  and  distinct  mortgages  from  the  same  mortgag^ori  and  the  prior 
mortgage  has  a  lien  on  two  distinct  funds,  and  the  second  on  one 
of  them  only,  equity  will,  for  the  protection  of  the  subsequent  in- 
cumbrancer,  compel  the  prior  incumbrancer  to  resort  to  that  fund 
on  which  the  second  has  no  lien.     Woollen* a  Exerts  rs,  Hillerit  185. 

fi.  But  this  rule  does  not  apply  to  a  case  where  the  prior  mortgagee  has 
a  lien  on  two  distinct  estates  of  two  separate  and  distinct  mortga. 
gors,  and  the  subsequent  mortgagee  holds  a  lien  ou  one  only  ot 
these  estates,  encumbered  by  the  prior  mortgage,    lb. 

fl.  A  testator  directed  his  executors  to  sell  certain  real  estate,  and  as  soon 
as  the  proceeds  were  collected,  to  divide  the  same  into  eight  equal 
parts,  and  **  to  bold  one  share  in  their  hands  for  the  separate  use 
and  maintenance  of  the  testator's  daughter  and  her  children,  or  to 
invest  the  same  in  lands  to  be  settled  in  trust  on  his  said  daughter 
and  her  heirs  forever,  for  the  sole  use  and  maintenance  and  support  of 
'  her  and  her  children,  without  the  control  of  her  husband,  as  to  his 
executors  should  seem  most  expedient.**  The  acting  executor  sold 
a  part  of  the  land  and  retained  the  proceeds  in  his  hands,  not  being 
able,  as  he  alleged,  to  invest  it  in  lands.  Held:  That  the  testator 
designed  that  the  principal  of  the  sum  devised  to  his  daughter, 
should  not  be  diminished;  that  the  interest  alone  should  be  applied 
to  her  maintenance  and  that  of  her  children,  and  that  the  executor 
was  bound  to  pay  interest  on  the  sum  so  retained  by  him.  Wot" 
thington*a  Exc*rt  rs.  Otoingtt  195. 

4.  With  respect  to  this  fund,  the  executor  was  invested  with  the  powers 

and  responsibilities  of  a  trustee,  and  if  ho  was  unable  to  invest  it  in 
land,  and  did  not  choose  to  retain  it  upon  condition  of  paying  interest, 
it  was  his  duty  to  apply  to  a  court  of  equity,  for  an  order  directing  a 
temporary  investment  of  it,  so  as  to  make  it  productive.     lb. 

5.  Where  a  trustee,  in  two  characters,  has  the  means  of  committing 

fraud,  as  trustee  and  purchaser  both,  a  court  of  equity  will  interpose, 
and  not  compel  the  party  to  wait  until  the  mischief  is  done.  PowUSf 
et  al,,vs.  Dilley,  et  al.f  222. 

6.  If  property  in  the  hands  of  an  insolvent's  trustee  is  not  secure,  and  is 

about  to  be  wasted  and  applied  by  the  trustee  to  his  own  use,  a 
court  of  equity  may  interfere  to  prevent  the  abuse  of  the  trust,  until 
the  proper  remedy  can  be  applied,  provided  the  mischief  be  irrepa- 
rable, or  the  consequences  of  such  a  character  as  to  be  without  re- 
lief, except  in  equity.    lb. 

7.  But  where  there  is  adequate  remedy  pointed  out  by  law,  equity  will 

not  interfere;  more  especially  where  the  party  sought  to  be  affected 
by  the  proceeding,  derives  his  power  under  a  special  jurisdiction, 
and  is  made  responsible  to  that  jurisdiction  for  the  exercises  of  his 
trust,    lb. 

8.  The  court  of  chancery  has  no  jurisdiction  over  the  appointment 
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and  removal  of  trustees  of  iDsolvent  debtors,  the  whole  subject  be* 
iDg  regulated  by  statutes,  and  resting  with  the  courts  of  law.    Jb, 

9.  The  act  of  1836  assumes  for  the  court  the  duty  to  see,  that  no  sub* 
stantial  rights  of  the  infant  are  injuriously  affected  by  the  proceed- 
ings under  the  commission,  and  in  the  cause.  HigginSf  et  a/.,  vf. 
HowUz,3Al. 

10.  Whether  notice  of  the  execution  of  a  commission  be  served  on  the 

guardian  lo  the  infant  or  his  solicitor,  it  is  in  v|ew  of  the  act  of 
1836,  surplusage,  and  can  vitiate  nothing  that  is  presumed  to  have 
been  done  under  it.    Jb, 

11.  The  practice  that  occasionally  occurs,  of  making  the  complainant  the 

trustee  for  the  sale  of  the  property  under  the  decree,  is  objection- 
able*   lb, 

12.  The  court  of  chancery  has  no  power  during  the  life  of  the  tenant  for 

life,  to  order  the  proceeds  of  sale  of  the  negro  to  be  invested  for  the 
benefit  of  the  legatee  in  remainder.  While  the  tenant  for  life  is 
living,  she  is  the  person  to  claim  the  negro.  Steven%  £xe'xs  m, 
Gordy,  405. 

13.  A  vendee  agreed  to  purchase  certain  lands,  for  a  certain  sum,  part 

of  which  he  was  to  pay  on  the  1st  of  January,  1848,  and  execute  a 
mortgage  of  the  lands  to  secure  the  balance,  both  of  which  he  failed 
to  do,  and  at  the  time  the  first  payment  became  due,  it  was  proved 
that  he  was  in  embarrassed  circumstances,  and  was  pressed  by  other 
creditors  whose  claims  he  was  unable  to  satisfy.  Held  :  That  un- 
der these  circumstances  the  vendor  was  not  bound  to  resort  to  hit 
remedy  at  law,  before  he  could  enforce  his  lien  in  equity.  StvU  vs. 
Hurttt  446. 

14.  A  vendee  contracted  in  writing  to  purchase  <'  a  farm  or  tract  of  land, 

called  J^other's  Cart,  containing  one  hundred  and  seventy 'three 
acres,  mortorlus,*^  for  which  he  promised  to  pay  the  gross  sum  of 
^,300.  At  the  time  the  contract  was  made,  the  vendor,  when  ques- 
tioned as  to  the  number  of  acres,  told  the  vendee,  that,  *  *he  had  heard 
hisbrothersay,  that  the  old  plat  called  for  one  hundred  and  seven- 
ty-three acres,  but  he  did  not  himself  know  the  quantity,  never  hav- 
ing seen  it  surveyed.  Held:  That  this  statement  of  the  vendor, 
cannot  be  considered  such  a  representation  as  would  make  it  inequi- 
table to  compel  the  vendee  to  perform  the  contract,  though  the 
farm  was  found  to  contain  but  one  hundred  and  forty-five  acres.  lb. 

15.  If  this  statement  could  be  regarded  as  a  representation  of  quantity,  on 

the  port  of  the  vendor,  the  proposition,  that  it  was  of  the  essence  and 
part  of  the  contract,  and  being  so,  this  large  discrepancy  ought  to 
entitle  the  vendee  to  an  allowance  for  the  deficiency,  might  have 
some  weight.    lb, 

16.  In  the  absence  of  fraud,  wilful  concealment,  misrepresentation  or 

any  specific  representation  of  quantity,  except  as  stated  in  the  above 
contract,  from  which  it  clearly  appears  the  land  was  not  sold  by  tlie 
acre,  equity  cannot  be  invoked  to  allow  for  a  deficiency.    lb. 
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17.  Id  the  absence  of  a  fraud,  the  words,  "more  or  less,"  must  be  con- 
sidered as  qualifying  the  representation  of  quantity,  and  neither  par- 
ty can  claim  relief  either  for  a  deficiency  or  a  surplus.    A. 
See  Practice  in  Chancert, 

COVENANT. 

1.  A  coyenant  for  the  quiet  enjoyment  of  landu,  cannot  be  assigned 
under  the  act  of  1829,  ch.  51,  so  as  to  outhnrise  the  assignee  to  sue 
for  a  breach  of  it.  That  act  authorises  the  assignments  of  judg- 
ments, bonds,  specialties,  or  other  choaes  in  action  for  the  payment 
ofmoneyt  and  not  stipulations  to  do  or  not  to  do  some  act  or  duty, 
Dakin  and  Point roy  vs.  Crafts,  I. 

2  The  assignment  of  such  a  coyenant  made  in  respect  to  lands  in  New 
York  cannot  be  used  as  a  set  off  in  Maryland.    lb, 

3.  Such  a  coyenant  cannot  well  be  separated  from  the  deed  of  which 

it  is  a  part,  and  an  assignment  of  it  to  a  person  who  had  no  inter- 
est in  the  land,  will  not  entitle  the  assignee  to  inbtitute  suit  upon 
it  in  his  own  name,  or  to  use  such  assignment  as  a  set  off.    Jb. 

4.  At  common  lawy  eyery  partition  between  coparceners,  has  an  implied 

warranty  annexed,  that  if  either  party  loses  any  of  his  share  by 
eyiction,  on  account  of  defect  of  title  in  the  ancestor,  he  may  enter 
upon  the  others,  and  defeat  the  partition  as  for  condition  broken. 
JIf orris  «.  Harris,  19. 

5.  But  all  covenants  arising  from  implication  of  law,  are  necessarily 

controlled  or  annulled  by  express  covenants  between  the  parties.    /&, 

6.  When  a  party  covenants  for  quiet  enjoyment  and  possession  against 

himself  and  those  claiming  under  him,  he  excludes  the  idea  of  a 
covenant  against  all  the  world.     Ih, 

See  Practice,  34. 
Evidence,  31,  32. 
Pleas  and  Pleading,  6. 

DAMAGES,  MEASURE  OF,  ice. 

1.  In  an  action  of  trespass  or  trover  by  a  termor  against  his  reversioner, 

for  an  unauthorised  interruption  of  his  possession  during  the  term, 
the  measure  of  damages  is  the  actual  loss  sustained  by  the  lessee. 
Marker  vs.  Dement,  8. 

2.  But  in  such  an  action  against  a  stranger  and  wrong  doer,  the  termor 

is  treated  as  the  absolute  owner  of  the  property,  and  he  ia  entitled 
to  recover  its  full  value.     Jb. 

3.  The  termor  being  bound  to  restore  the  property  to  the  person  from 

whom  he  obtained  it,  or  lo  stand  responsible  in  damages  for  its  full 
value,  has  the  right  to  recover  its  full  value  from  a  stranger,  who 
has  wrongfully  deprived  him  of  it.     lb. 

4.  Upon  the  ground  of  ulterior  responsibility,  the  borrower  of  a  chattel 

may  maintain  an  action  of  trespass  or  trover  against  a  wrong  doer, 
who  has  violated  his  possession,  and  recover  the  full  value  of  the 
property  of  which  he  was  dispossessed.     lb. 
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5.  A  pa v^  nee  of  goods  may  maintRin  trespass  against  a  stranger,  who 

takes  thorn  awoj  and  recover  their  whole  value  in  damages,  though 
they  were  pledged  to  him  for  less,  because  he  is  answerable  for 
the  excess  to  tiie  owner.     lb, 

6.  A  party  agreed  to  convey  certain  lands,  in  part  payment  for  the  pur- 

chase money  of  other  lands;  in  an  action  for  the  breach  of  this 
agreement.    Held:  That  the  time  at  which  the  breach  occurred, 
was  the  period  at  which  the  value  of  the  lands  should  be  estimated, 
in  assessing  damages.    MarshaU  vs.  Honey,  251. 
See  Ejectment. 

Practice,  49, 50. 
Trover,  10« 

DECLARATIONS  AND  ADMISSIONS. 

1.  An  attesting  witness  to  a  will  declared,  on  the  same  day  that  the 

will  was  executed,  that  he  did  not  believe  the  testator  to  be,  at  the 
time  he  executed  the  will,  a  sane  per8on,  and  that  he  signed  the  will 
as  a  witness,  merely  to  gratify  the  testator.  Held  :  that  these  dec- 
larations, (the  witness  being  dead,)  are  properly  admissible  in  evi- 
dence.    Townshend  vs.  Townshend,  506. 

2,  The  attestation  of  a  witness  to  a  will,  imports  all  that  is  requisite  to 

make  the  will  good  and  valid,  so  far  as  his  signature  con  go,  and 
his  declarations,  (the  witness  being  dead,)  are  admissible  to  impeach 
these  presumptions  of  law.     i5. 
See  Evidence,  1.  19,  20. 

DEEDS,  CONSTRUCTION  OF,  &c. 

1.  A  party  conveyed  lands  to  a  grantee,  without  adding  the  words  **  and 

his  heirs."  The  object  ol  the  deed  Mas,  that  the  grantee  might  sell 
the  lands,  and  discharge,  out  of  the  proceeds  of  the  sale,  the  gran- 
tor's debts.  Held:  That  this  deed  passed  a  fee  to  the  trustee,  of 
which  the  latter  had  power  to  dispose  and  to  pass  to  the  purchaser. 
Spessard  vs.  RohreVf  261. 

2.  An  assignment  or  conveyance  of  an  interest  in  trust  will  carry  a 

fee  without  words  of  limitation,  when  the  intent  is  manifest    lb. 

3.  Under  this  deed  the  creditors  of  the  grantor  could  have  compelled  a 

sale  of  this  property,  or  of  so  much  as  was  necessary  to  pay  their 
debts.    lb, 

4.  The  deed  of  a  plaintiff  in  ejectment,  conveying  the  lands  in  dispute, 

made  after  commencement  of  the  suit,  is  not  void,  because  the  defen- 
dant, at  the  date  of  its  execution,  held  adverse  possession  of  the 
land.     Cresap^s  Lessee,  vs.  i/ti<son ,  269. 

5.  A  bona  fide  conveyance  of  the  land  in  dispute,  for  a  valuable  con- 

sideration, made  after  commencement  of  the  suit  by  the  plaintiff,  in 
an  action  of  ejectment,  is  not  void  for  maintenance,  or  champerty. 

lb. 

6.  A  grantor  conveyed  by  deed  of  gift  to  his  two  sons,  "one-half  of  all 

my   personal  estate  of  which  I  may  die  possessed. "    Help:  That 
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this  deed  was  competent  to  pass  to  the  grantee  one-half  of  the  per- 
sonal estate  which  could  be  shown  by  parol  proof  to  remain  in  his 
possession  at  the  time  of  his  death,  after  payment  of  his  debts  and 
other  proper  expenses  and  charges  of  administration.  Hannon's 
Exe'rSf  rs.  State  use  ofRobey^  440. 

7.  A  deed  conreying  to  a  grantee  all  the  personal  property  of  the  grantor, 

without  describing  particular  articles,  will  pass  all  that  may  be 
proved  by  parol  testimony  to  hare  belonged  tu  the  grantor  at  the 
date  of  the  deed — a  description  of  particulars  is  not  necessary.    lb. 

8.  Every  sane  man  has  authority  to  give  away  his  property  by  deed,  un- 

less he  attempts  to  give  it  upon  terms  which  the  law  repudiates  as 
against  sound  policy.     Ib» 
See  Insolvent  Dkbtor. 

Fraudulent  Contetancbb. 
Contracts,  &c. 
DEnCIENCY  IN  LAND  SOLD. 

See  Court  of  Chancery,  13  to  17. 
DELIVERY. 
See  Sales,  7. 

DEMAND  AND  NOTICE. 

See  Bills  or  Exchange,  &c.,  10  to  20. 
DEMAND  AND  REFUSAL. 

See  Trover,  12. 

DEMURRER. 

See  Practice  in  Court  of  Appeals,  13. 
Practice,  51. 
Pleas  and  Pleading,  8,  12. 

DESCRIPTION  OF  LAND. 

1.  An  agruemcnt  under  soal  for  the  conyeyonce  of  land,  described  it  as 
"a  farm  on  which  is  a  grist  mill,  saw  mill  and  milling  apparatus, 
containing  230  acres."  Hkld:  That  this  description  is  uncertain, 
and  the  uncertainty  cannot  be  removed  by  parol  testimony.  Ttmty 
vs.  BacktelU  205. 

DEVISE,  DEVISEE, 

See  Will  and  Testament,  6,  8  to  17. 
Orphans  Court,  27. 

DISCOVERY,  BILL  OF 

See  Practice  in  Chancery,  34. 

DISTRIBUTION,  DISTRIBUTEE, 
See  Peactics  in  Chancery,  29  to  33. 

DOWER. 

1.  Dower  may  be  assigned  by  parol.     Morris  vs.  Harris^  19. 

2.  By  the  act  of  1798,  chap.  101,  sub-chap.  13,  a  widow  may  become 

entitled  to  a  dower  after  having  accepted  a  devise  in  the  will,  in  lieu 
of  dower,  provided  nothing  passes  by  such  devise,  but  in  such  eases 

69        V.9 
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there  must  be  clear  proof  that  the  provision  for  her  in  the  will  is 
of  no  ralae.     Chew  Exc'r  of  Gibsatit  vs.  The  Farmers  Bank  et  a2.,  361 . 

3.  Where  a  testator  devises  land  which  he  had  previously  mortgaged, 

and  charges  it  in  the  hands  of  the  devisee,  with  a  provision  for  his 
wife  in  lieu  of  her  dower,  which  provision  the  widow  accepts,  and 
the  land  is  sold  to  pay  the  mortgage  debt,  she  may  have  a  preferred 
claim  upon  the  surplus  proceeds  of  sale,  as  against  the  devisee,  but 
she  has  no  claim  against  the  mortgagee,    lb, 

4.  A  widow  has  no  claim  under  her  husband's  will  to  lands  which  he  had 

previously  mortgaged,  and  which  it  becomes  necessary  to  sell  to  pay 
the  mortgage  debt;  she  is  entitled  to  dower  in  the  mortged  land,  but 
if  she  elects  to  abide  by  the  will,  she  has  no  longer  any  claim  to  the 
land.    Ih. 

5.  No  ofier  by  the  husband,  though  accepted  by  the  wife,  will  deprive  a 

mortgagee  of  his  security;  they  cannot  make  mortgaged  premises 
answerable  for  the  widow  *s  claim  for  dower  in  other  lands.    Ih. 

6.  A  widow  may  recover  dower  before  foreclosure  of  a  mortgage,  but 

after  the  sale  of  the  mortgaged  premises,  she  has  no  claim,    lb. 

7.  An  annuity  given  by  will  to  a  widow  in  lieu  of  dower,  became  pay- 

able in  18 m.  No  part  of  this  was  paid,  and  no  legal  steps  taken  to 
enforce  its  payment  until  1646,  when  the  widow  filed  a  bill  claiming 
tlie  whole  amount  of  the  annuity,  with  interest,  as  a  charge  upon 
the  lands,  (now  in  the  hands  of  bona  fide  purchasers,)  devised  to  the 
parties,  who  were,  by  the  will,  required  to  pay  it.  Held:  That 
laches  and  lapse  of  time  was  an  effectual  bar  to  the  claim.    lb. 

8.  The  fact  that  she  did  not  know  that  this  annuity  was  a  charge  upon 

the  lands  until  1839,  when  she  was  informed  of  it  by  a  decision  of 
the  Court  of  Appeals,  will  not  excuse  her  delay  and  neglect  to  pro- 
ceed against  the  parties  personally  responsible  for  the  payment  of 
the  annuity,    lb. 

9.  A  lapse  of  twenty-five  years  from  the  inception  of  title,  a  delay  en- 

tirely unexplained,  and  without  any  claim  whatever  in  the  interme- 
diate time  being  made,  is  an  effectual  bar  to  a  claim  for  rents  and 
profits.    lb. 

10.  The  case  oiSellman  vs.  Boweih  8  G.SfJ.,  overrules  the  case  of  SUiger^s 
MmWf  vs.  Hillen,  5  G.  Sf  J.,  121,  only  in  so  far  as  the  latter  case 
countenances  the  doctrine,  that  a  widow  may,  at  laWf  recover  from 
the  alienee  of  her  husband,  damages  for  the  detention  of  her  dower. 
Chew  urcV  of  Gibsffti,  vs.  The  Farmers  Banky  et  al.y  361. 

II  Nothing  else  in  the  ca^e  of  Steiger's  MmW,  vs.  HUlen,  is  questioned; 
and  that  case,  so  far  as  the  law  relating  to  laches  and  lapse  of  time 
is  concerned,  is  affirmed  by  the  case  of  Kiddall  vs.  Trimble,  Exc*r  <^ 
Jacob,  8  GUI,  507,  and  by  this  case;  such  ought  now  to  be  consider- 
ed settled  law  in  Maryland.  lb. 
EJECTMENT. 

1.  The  docket  entries  in  an  ejectment  suit,  showed  that  the  defendant, 
the  tenant  in  possession,  appeared  at  the  imparlance  term,  and  took 
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defence  on  warrant  under  the  plea  of  not  guilty,  on  which  issue  was 
joined;  and  immediately  thereupon,  without  any  new  declaration 
against  the  defendant,  followed  a  judgment,  •«  That  plaintiff  recover 
against  the  defendant  his  term,  and  the  sum  of  (500,  his  damages 
claimed  in  his  declaration. "  Two  terms  afterwards  the  plaintiflF  ap- 
plied to  the  court  to  amend  these  entries,  hy  striking  out  the  words, 
"  plea  not  guilty,  and  defence  on  warrant,"  upon  the  ground  that 
they  were  interlined  hy  the  clerk  after  the  rendition  of  the  judg- 
ment. The  court  ordered  the  words  to  be  stricken  out,  and  the 
judgment  to  stand  as  rendered  for  want  of  a  plea;  thus  making  it  a 
judgment  upon  nil  dicit.  Held:  That  this  judgment  was  erroneous 
in  form  and  substance,  both  as  it  originally  stood  on  the  docket,  and 
as  corrected  by  the  court.     Cushtoa  vs,  Ctu&tca,  242. 

2.  Admitting  the  absence  of  a  plea,  all  the  court  could  do,  was  to  ad- 

judge the  title  to  the  plaintiff:  the  damages  must  be  ascertained  by 
the  verdict  of  a  jury.    lb. 

3.  In  an  action  of  ejectment  where  damages  are  laid  in  the  declaration, 

the  plaintiff,  before  he  can  have  a  judgment  upon  nil  dicit  establish- 
ing his  title,  must  release  his  damages.    lb. 

4.  The  judgment  upon  nil  dicit ^  can  only  be  against  the  casual  ejector, 

and  this  judgment  being  against  the  tenant  in  possession,  is  for  this 
reason  erroneous      lb. 

5.  After  entering  into  the  consent  rule  in  ejectment,  the  plaintiff,  be- 
fore he  can  enter  a  default,  must  serve  a  new  or  altered  declaration. 

lb. 

6.  Admitting  the  plea  and  issue  to  be  in,  the  judgment  cannot  stand,  be- 

cause it  had  no  verdict  to  sustain  it.    lb. 

7.  A  plaintiff  in  an  ejectment  suit,  after  the  commencement  of  the  ac- 

tion ,  but  before  trial,  conveyed  by  deed,  his  interest  in  the  lands  in 
controversy,  to  a  third  party,  Held:  That  this  deed  was  a  bar  to 
his  recoveiy.  Crtsttp^s  Lessee^  V8.  Hutson,  269. 
8.  To  recover  in  an  ejectment,  the  lessor  of  the  plaintiff  must  have  the 
legal  estate  in  the  land,  both  at  the  commencement  and  trial  of  the 
canse.  lb. 
9.  A  bona  fide  conveyance  of  the  land  in  dispute,  for  a  valuable  con- 
sideration, made  after  commencement  of  the  suit  by  the  plaintiff,  in 
an  action  of  ejectment,  is  not  void  for  maintenance,  or  champerty. 

lb. 

10.  A  defence  on  warrant,  is  not  necessarily  a  defence  by  adverse  posses- 

sion,   lb. 

11.  A  defendant  at  first,  took  defence  on  warrant  for  the  whole  land  in 

dispute,  which  he  afterwards  abandoned  as  to  part.  Held:  That 
the  plaintiff  could  not  make  use  of  the  first  defence,  in  order  to 
show  adverse  possession  of  the  whole  in  the  defendant.    lb. 

12.  Where  a  defendant  claims  but  part  of  the  lands  in  controversy,  his 

proper  defence  is  upon  warrant;  the  lands  claimed  by  him  must 
be  located,  so  as  to  ascertain  for  what  land  the  plaintiff  is  to  get 
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judgment  against  the  casual  ejector,  and  what  is  to  be  settled  by  th« 
jury.     Clement's  Lenee  vn.  Ruckle y  396. 
13.  A  judgment  against  the  casual  ejector  must  always  be  entered  before 
the  jury  are  sworn,  unless  the  defendant  takes  defence  for  all  the 
lands  claimed  by  the  plaintiff.    lb. 

EMBLEMENTS. 

See  Orphans  Court,  27. 

ESCHEAT  GRANT. 
See  Land  Office,  1. 

ESTATES  TAIL. 

See  Rule  in  Shellbt'b  Cask. 

ESTOPPEL. 

1.  A  conveyance  ciade  by  a  feme  eov€rt  under  a  prify  examination  a* 
provided  by  the  act  of  1776,  ch.  14,  operates  as  an  estoppel  againrt 
her  as  effectually  as  if  she  were  sui  juris.  Morris  vs.  Harris,  19. 
3.  When  a  feme  covert  parts  with  her  property  by  any  form  or  mode  of 
eonveyance  executed  under  the  provisions  of  said  act,  9ho  is  by  her 
own  voluntary  act  precluded  from  disavowing  it,  and  is  bound  by 
the  express  covenants,  conditions  and  terms  of  her  own  deed,     lb, 

EVIDENCE. 

I.  The  declarations  of  a  person  exercising  authority  that  l>e  possesses 
it,  can  never  be  received  as  evidence  of  the  fact  of  bis  authority 
Marker  vs.  Dement,  8. 

S.  Parol  proof  of  what  occurred  at  the  trial  of  a  cause  between  certain 
parties,  is  not  adnaissible,  unless  preceded  by  the  production  of  the 
record  of  the  case  to  which  such  testimony  referred.     lb. 

3.  The  motive  by  which  a  defendant  was  influenced  in  converting  to 

his  own   use  the  property  of  another,  is  only  admissible  when  in- 
troduced to  repel  an  attempt  by  the  plaintiff  to  recover  from  him,  in 
an  action  of  trover,  exemplary  damages.    Jb* 

4.  Two  ccheirs  executed  a  deed  of  partition  in  which  they  mntually 

covenanted  that  each  should  hold  his  part  of  the  land  free  and  dis. 
charged  from  all  title,  interest,  claim  and  demand  of  the  other. 
Held  :  that  one  of  these  co-heirs  was  a  competent  witness  for  the 
other  in  an  action  brought  by  the  latter  against  a  third  party,  in- 
volving the  title  to  a  part  of  the  estate  conveyed  to  the  plaintiff  by 
t)ie  deed  of  partition.    Morris  vs.  Harris,  19. 

5.  A  widow  who  has  received  her  dower  with  the  consent  of  the  heirs  at 

law,  is  a  competent  witness  fur  the  latter  to  prove  the  seizin  of  her 
husband  in  lauds  allotted  to  them,    lb, 

6.  It  is  admissible  to  show  by  parol,  that  a  receipt  executed  by  the  ap- 

pellant to  his  mother,  stating  that  he  had  received  from  her,  as  his 
guardian,  the  sum  of  |^571.64,  being  his  distributive  share  of  his 
father's  personal  estate,  was  intended  to  operate  as  a  payment  of  so 
much  money  npon  lands,  for  the  purchase  of  whieh  he  had  made 
a  parol  agreement  with  his  mother.    Shepherd  vs,  Bema,  et  aU,  32. 
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7.  Any  paper  that  purports  to  lie  a  receipt  or  acknowledgment  for  the 
payment  of  money,  mny  be  explained  or  contradicted.     76, 

6.  The  act  of  1826,  ch.  217,  does  not  dispense  with  the  necessity  of  a 
fall  record,  as  evidence  of  a  judgment  in  any  case,  in  which,  beforo 
that  act,  a  full  record  was  neccfsary.  Mitchell's  Adm*r,  vs.  Wil- 
liamson^s  Exc*rs^  7 1 , 

9.  A  testatrix  executed  her  will  in  1804,  and  appointed  an  executor,  but 
desired  that  no  letters  of  adtninistrntion  bo  taken  out  on  her  estate. 
Held  :  that  the  isolated  fact  that  the  person  named  as  executor 
sold  the  rest  of  the  negroes,  except  the  petitioner,  belonging  to 
her  estate,  is  not  oTidcuco  Icgaily  sufficient  to  warrant  the  jury  in 
finding  that  such  executor  acted  under  letters  testamentary,  legal- 
ly  granted.     Anderson  ts.  Garrett^  120. 

10.  Whore  the  contents  of  a  will  improperly  destroyed,  arc  satisfactorily 
proved  by  witnesses,  they  will  bo  CFtabliyhed  as  the  will,  but  the 
policy  of  the  law,  which  throws  around  wills  more  protections  than 
to  any  other  mode  of  conveyance,  requires  such  contents  to  be  prov- 
ed by  the  clearest,  the  most  conclusive  and  satisfactory  proof. 
RhodeSt  ft  a/.,  vs,  Vinson,  et  al.,  1G9, 
11.  The  proof  of  the  en h're  contents  must  bo  conclusive  and  satisfactory. 

lb. 

12.  Mere  proximity  in  point  of  time,  between  the  date  of  the  assignment 

and  the  application  for  the  benefit  of  the  insolvent  laws,  standing 
alone,  without  any  supporting  circumstances,  is  not  to  be  received 
as  adequate  or  reliable  proof  of  what  the  insolvent  intended  or  anti- 
cipated at  the  time  of  executing  the  assignment.  Malcolm  vs. 
Hall,  177. 

13.  There  are  many  decisions   both  at  law  and  in  equity,  which  decide 

that  receipts  in  deeds  are  only  prima  facie  evidence  of  payment, 
and  that  parol  evidence  is  admissible  to  contradict  such  receipts, 
bat  where  fraud  is  out  of  the  question,  there  is  no  decision  which 
goes  so  far  as  to  decide  that  parol  evidence  is  admissible,  to  vary, 
contradict  and  render  utterly  void  a  solemn  deod.  Woollen*s  Excr% 
vs,  Hillent  185. 

14.  A  release,  of  a  mortgage  recited  that  the  mortgagor  had  fully  paid 

and  satisfied  the  debt  to  the  mortgagees.  On  the  same  day  the  morf . 
gagor  executed  a  new  mortgage  to  one  of  the  same  mortgagees. 
Held  :  That  this  release  could  not  be  explained  by  parol  proof.     /&. 

15.  To  an  action  of  covenant  upon  certain  articles  of  agreement,  the  de- 

fendant pleaded  performance  on  his  part,  upon  which  plea  wastho 
only  issue  in  the  case.  The  plaintiff,  besides  the  written  agreement, 
ofiered  parol  testimony,  to  remove  the  uncertainty  of  the  descrip- 
tion of  the  land  in  the  agreement,  which  the  county  court  ad- 
mitted. The  jury  gave  a  verdict  for  the  plaintiff,  and  assessed 
damages.  Held  :  That  this  testimony  was  inadmissible  for  any 
purpoflo  under  the  issue  in  this  case,  and  as  this  court  cannot  say 
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that  it  had  uo  inflaeocc  on  the  jury  in  amcssing  tho  damages  its  ad* 
mission  is  a  g^ood  cause  for  the  reversal  of  the  judgment,  Taney 
vs.  BachtelU  305. 

16.  Where  evidence  is  oflfered  without  its  being  stated  for  what  purpose 

it  is  offered,  it  is  error  to  reject  it  if  it  was  admissible  for  any  pur- 
pose,    76. 

17.  This  being  a  contract  relating  to  laud,  every  part  of  it  must  be  in 

writing,  and  verbal  testimony  cannot  bo  aJmiltod  to  supply  any  dc 
feet  or  omission  in  it.     Ih. 

18.  It  is  no  objection  to  the  competency  of  a  witness,  that  he  is  the  soli- 

citor for  the  party  for  whom  he  testifies,  such  objections  go  to  the 
credibility  and  not  to  the  competency  of  the  witness.  Beattjf  V9» 
Datis,2\U 

19.  The  admissions  of  a  party   on   tho  record  are  evidence,  although  he 

stands  in  the  attitude  only  of  a  trustee,  provided  the  admissions 
were  made  afler  the  fiduciary  character  has  attached.     Jb, 

20.  In  this  rase  the  declarations  and  admissions  of  an  insolvent  trustee, 

a  party  on  tho  record,  made  after  ho  became  such  trustee,  were  held 
admissible  in  evidence.     Jb, 

21.  Where  an  assignment  is  assailed  as  a  fraud  upon  the  iDsolvent  laws, 

the  declarations  of  the  parties  to  it,  made  at  the  time,  showing  that 
it  was  only  executed  after  urgent  persuasions  on  the  part  of  the 
creditor,  are  admissible  as  part  of  the  ree  gestae  to  explain  the  mo- 
tive and  circumstances  surrounding  the  assignment.  PowleSt  et  ait 
vs.  DUley,  et  al.,  222. 

22.  The  rule,  with  but  an  occasional  exception,  is  well  established  and 

of  long  standing,  that  the  answer  of  one  co-defendant  is  not  to  be 
received  against  another,  because  if  the  complainant  wishes  to  es- 
tabli5<h  a  fact  by  the  evidence  of  one  defendant,  he  may  examine  him 
as  a  witness,  which  will  afford  the  co-defendant  an  opportunity  of 
a  cross-examination.    Ih. 

23.  But  where  the  complainant  calls  upon  defendant  to  answer,  he  makes 

the  latter  a  witness,  and  so  far  as  the  answer  is  responsive  to  the 
bill,  it  must  be  received  against  the  complainant,  and  it  cannot  be 
excluded  because  there  is  a  co-defendant  in  whose  favor  it  may  and 
does  consequentially  operate.     Ih. 

24.  A  party  who  cites  a  witness  and  examines  him,  is  not  at  liberty  to  re- 

ject his  testimony  afterwards,    lb. 

25.  The  authority  of  a  court  of  competent  jurisdiction,  when  coming  in- 

cidentally in  question,  is  conclusive  of  the  matter  decided,  and  can- 
not be  impeached  on  the  ground  of  if\formality  in  the  proceedings , 
or  mistake  or  error  in  the  matter  on  which  they  have  adjudicated. 

lb. 

26.  Where  the  question  of  the  appointment  of  an  insolvent  trustee  arises 

incidentally  in  other  courts,  it  is  not  competent  there  to  inquire, 
whether  he  was  rightfully  appointed  or  not.    lb. 
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27.  Eridcnce  of  what  a  witness  said  under  oath  in  a  former  trial,  is  ad- 

missible in  a  subsequent  suit  between  the  same  parties,  when  the 
witness  is  dead,  or  out  of  the  jurisdiction  of  the  court,  or  cannot 
be  found  after  diligent  search,  or  is  insane,  or  sick,  or  unable  to  testi- 
fy, or  is  kept  away  by  the  adverse  party  aft^r  summons.  Marshall 
vs,  Haney,  251. 

28.  Where  an  objection  is  taken  to  the  admissibility  of  evidence  general- 

ly, this  court  is  not  prevented  by  the  act  of  1825,  ch.  U7»  from 
examining  the  pleadings,  because  the  admissibility  of  the  evi* 
dence  is  entirely  dependent  upon  them.     /6. 

29.  Evidence  of  the  contents  of  receipts,  given  at  the  land  office,  to  par« 

tics  who  take  up  lands,  is  not  admissible,  though  the  witness 
proved  that  it  was  the  custom  of  said  office  to  require  such  receipts 
to  be  delivered  up  when  patents  are  issued.      Ih, 

30.  The  non-production  of  written  instniments,  must  be  accounted  for, 

before  evidence  of  their  contents  can  be  given,     lb. 

31.  The  acceptance  of  a  deed  by  the  covenantee,  in  discharge  of  a 

covenant  to  convey,  will,  in  the  absence  of  mistake,  misrepresent 
tion,  or  fraud,  discharge  the  covenantor,  though  the  land  conveyed 
be  not  the  identical  land  mentioned  in  the  covenant.    lb, 

32.  The  conveyance  by  the  covenantee,  of  the  same  land  to  a  third  party 

is,  in  the  absence  of  evidence  of  mistake,  misrepresentation,  or 
fraud,  evidence  of  his  acceptance  of  the  deed  conveying  this  land  to 
him  from  the  covenantor,  under  the  covenant.    lb. 

33.  If  any  party  pleads  payment,  and  afterwards  substitutes  for  that  plea 

non  est  factum,  the  former  plea  cannot  be  relied  on,  to  prove  the  in- 
strument his  deed.     Cresap^s  Lessee,  vs.  Hulson,  269« 

34.  It  is  no  objection  to  the  competency  of  a  witness,  that  he  is  the  acting 

attorney  for  the  party,  in  whose  favor  he  offers  to  testify.  Such  ob- 
jections go  to  the  credibility,  and  not  the  competency  of  a  witness. 

lb. 

35.  In  an  action  on  a  collector's  bond,  the  defendant  failed  to  plead,  and 

judgment  by  default  was  entered  against  him.  On  the  same  day  of 
the  entry  of  this  judgment  upon  nil  dicit,  the  following  entry  was 
made  on  the  docket;  '^judgment  for  $30,000  debt,  and  $60,000 
damages  and  costs;  damages  to  be  released  on  payment  of  $428.28, 
with  interest  from  1st  of  March,  1840,  and  costs  $9.82."  Held: 
That  parol  evidence  is  admissible  to  prove  that  this  judgment  was 
agreed  to  be  final  by  confession;  that  in  recording  the  last  judgment 
it  was  intended  to  supersede  the  judgment  by  default,  and  th^t  its 
remaining  on  the  docket  was  a  clerical  error.  Ciammer  vs.  State  use 
(if  Beall,  279. 

36.  A  witness  stated  that  a  letter  written  to  himself,  the  contents  of 

which  ho  oflfered  to  prove,  was  *  either  lost  or  delivered  to  one  of 
the  counsel  in  the  cause  and  that  he  had  made  diligent  search  for 
it  but  could  not  find  it,''  Held;  That  this  was  not  sufficient  proof  of 
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the  loss  of  the  letter,  to  let  in  parol  proof  of  its  contents.     ClefnenVs, 
Lessee  vs.  Ruckle,  32C. 

37.  An  escheat  grant  is  prima /crew  evidence  of  title.     75. 

38.  The  legal  sufficiency  of  evidence  in  a  question  of  law  of  which  the 

court  are  the  exclusive  judges.  darkens  JidmW,  vs.  J\iarrioU*8 
Mm\,  331. 

39.  Wherever  testimony  is  so  light  and  inconclusive  that  no  rational  well 

constructed  mind  can  infer  from  it  the  fact  which  it  is  offered  to 
establish,  it  is  the  duty  of  the  court  when  applied  to  for  that  purpose, 
to  instruct  the  jury  that  there  is  no  evidence  before  them  to  warrant 
their  finding  the  fact  thus  attempted  to  be  proved.     lb. 

40.  Proof  was  offered  that  a  certain  R.  P.,  claiming  to  act  as  trustee,  em- 

ployed  witness  to  sell  all  the  estate  of  Walter  Clarke,  and  that  at  the 
sale  he  sold  the  negro  woman  Jemima,  to  Caleb,  the  broilier  of  said 
IValier,  and  that  JValter  there  delivered  the  woman  to  Caleb,  The 
witness  does  not  know  what  was  bid  for  the  woman,  or  whether  the 
money  so  bid  was  ever  paid;  that  the  woman  was  never  out  of  pos- 
session of  IValter,  except  as  stated,  but  continued  in  his  possession  to 
his  death,  and  afterwards  with  his  widow.  Held:  That  this  testi- 
mony was  not  sufficient  to  justify  the  inference  that  there  was  a  sale 
of  the  negro  woman  in  question  from  Walter  to  Caleb  Clarke,  and 
that  it  was  error  to  permit  it  to  go  to  the  jury  for  that  purpose . 

lb. 

41.  This  evidence  might  have  led  to  the  conclusion,  that  Walter,  standing 

by  and  remaining  silent  while  the  auctioneer,  by  tlie  direction  of  R. 
P,,  was  selling  the  negro,  thus  forfeited  his  title  to  his  brother,  pro- 
vided the  latter  had,  at  the  time,  taken  possession,  or  had  ever  after- 
wards claimed  the  properly.     lb. 

4i].  Distribution  accounts,  filed  with  answers  of  the  executors,  showing  a 
sufficiency  of  assets,  but  not  introduced  into  the  case  as  testimony, 
are  not  evidtnce  in  the  cause.     Steven^s  Exc*rs,  vs.  Gordy,  405. 

43.  An  appeal  was  taken  from  Charles  county  court,  on  the  27th  of  March, 
1846,  and  the  record  was  not  filed  in  this  court  until  the  25th  of  May, 
184vS.  The  appellee  moved  to  dismiss  the  appeal,  because  the  re- 
cord was  not  transmitted  within  the  nine  months,  and  read  a  certifi- 
cate of  the  clerk  of  the  county,  under  the  seal  of  the  county  court, 
stating  that  the  record  was  detained  in  said  office  by  a  verba!  order 
of  the  appellant's  counsel.  Held:  That  this  certificate  is  not  legiti- 
mately before  this  court  for  any  purpose;  it  has  none  of  the  attributes 
of  legal  evidence,  and  the  appeal  is  protected  by  the  act  of  1842, 
chap.  288      Ilannon^s  ExcWs,  vs.  State,  xise  ofRobey,  440. 

4 1.  A  testator  gave  to  his  daughter  by  will,  one-third  of  the  personal  pro- 
perty he  might  die  possessed  of,  not  otherwise  willed  or  disposed  of. 
To  an  action  by  the  legatee  against  the  executors  to  recover  this  le- 
gacy, the  defendants  pleaded  that  they  had  paid  to  the  plaintiff  the 
full  amount  of  her  proportion  of  the  estate  of  her  father,  and  on 
this  plea  issue  was  joined.    Held:  That  under  this  plea  it  was  com- 


INDEX.  663 

EVIDENCE.-Co»<intfe(f. 

petent  for  the  executors  to  give  in  eTidence  a  deed,  executed  by  the 
testator  in  his  lifetime,  conveying  to  his  sons  one-half  of  the  person- 
al estate  of  which  he  might  die  possessed,  in  order  to  reduce  the  ag- 
gregate amount  of  the  estate,  out  of  which  plaintiff  was  to  receive 
her  proportion.  lb, 
45  The  finding  of  a  jury  upon  the  trial  of  issues  framed  upon  a  caveat  to 
a  will,  is  conclusive,  with  respect  to  all  questions  touching  the  valid- 
ity of  the  will.     Glass  et  al,  vs,  Ramsey  and  Jenkins,  456. 

46.  But  when  such  a  verdict  is  introduced  to  defeat  a  claim  by  the  execu- 

tors, for  costs  and  expenses  incurred  in  resisting  the  caveat,  upon  the 
ground  that  it  imputed  fraud  to  the  executors  in  the  procurement  of 
the  will,  it  is  collaterally  introduced,  and  is  open  to  examination. 

/ft. 

47.  An  attesting  witness  to  a  will  declared,  on  the  same  day  that  the 

will  was  executed,  that  he  did  not  believe  the  testator  to  be,  at  the 
time  he  executed  the  will,  a  sane  person,  and  that  he  signed  the  will 
as  a  wit  ness,  merely  to  gratify  the  testator.  Held  :  that  these  dec- 
larations,  (the  witness  being  dead,)  are  properly  admissible  in  evi- 
dence.    Townshend  vs,  Townskend,  506. 

48.  The  attestation  of  a  witness  to  a  will,  imports  all  that  is  requisite  to 

make  the  will  good  and  valid,  so  far  as  his  signature  can  go,  and 
his  declarations,  (the  witness  being  dead,)  are  admissible  to  impeach 
these  presumptions  of  law.     ift. 
See  JcjDGMEXTs  OF  Courts  of  sister  States. 

Bills  of  Exchange,  ^c,  6,7. 

Practice,  51,52. 

Mistake,  1,  2. 

Bankrupts. 

Practice  in  Chancery. 

EXECUTION. 

See  Practice,  48. 
EXECUTORS  AND  ADMINISTRATORS. 

See  Orphans  Court,  10,  11. 
Will  and  TESTAsiBNr,  18. 

EXECUTORY  DEVISE. 

See  Will  and  Testaoent,  8  to  17. 

EX  POST  FACTO  LAWS. 

S^ee  Constitutional  Law,  3,  6,  7. 

FAILURE  OF  ISSUE. 

See  Will  and  Testament,  8  to  17. 
FALSE  IMPRISONMENT. 

See  Pleas  and  Pleading,  7. 

FEME  COVERT. 

1.  A  conveyance  made  by  a  feme  covert  under  a  privy  examination  as 
provided  by  the  act  of  1776,  chap.  14,  operates  as  an  estoppel  against 
her  as  effectually  as  if  she  were  sui  juris.    Morris  vs.  Harris,  19. 

70        V.9. 
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2.  When  a  feme  covert  parts  with  her  property  by  any  form  or  mode  of 
conyeyance  executed  under  the  provisions  of  said  act,  she  is  by  her 
own  voluntary  act  precluded  from  disavowing  it,  and  Is  boand  by 
the  express  covenants,  conditions  and  terms  of  hei  own  deed.     /4. 

See  Husband  akd  Wipe. 

FORBEARANCE, 
See  Practice,  61. 

FOREIGN  CONTRACTS. 
See  Contracts,  &c.,  1,  2. 

FORFEITURE. 
See  Sales,  4. 
Notice,  2. 
assitmpsit,  10. 
Corporations. 

FRANCHISES,  FORFEITURE  OF. 

See  Corporations. 

FRAUD. 

1.  The  right  of  a  party  who  had  purchaaed  a  slave,  warranted  by  the 

vendor  to  be  sound,  bat  who  proved  to  be  nnsound,  to  rescind  the 
contract  does  not  depend  upon  the  fact  that  he  returned  or  offered  to 
return  the  negro  within  a  reasonable  time  after  the  sale,  but  whether 
he  did  so  within  a  reasonable  time  after  he  discovered  the  alleged 
fraud.    ClementB  m.  Smith*9  Adm%  156. 

2,  The  party  defrauded  has  the  option  of  acquiescing  in  the  agreement 

or  of  avoiding  it,  but  if  he  elect  the  latter,  he  is  bound  to  manifest 
his  determination  within  a  reasonable  time  after  discovery  of  the 
fraud.    75. 
See  FtLAUDVLMWt  Convitanosb. 
Inbolvent  Debtor. 

FRAUDULENT  CONVEYANCES. 

1.  An  assignment  of  the  whole  of  a  debtor's  property,  which  proridea 

that  one  class  of  creditors  shall  bo  preferred  to  another,  and  the  bun 
plus,  if  any  remains  after  payment  of  all  debts,  to  be  paid  to  the 
grantor,  unless  tainted  by  fraud,  is  good  both  at  common  law, 
and  under  the  statute  of  13th  Elizabeth,    Beatty  vs.  Davis,  211, 

2.  The  reservation  in  such  an  assignment  of  the  power  to  the  IruBfet, 

to  mortgage  the  property  conveyed  to  him,  if  he  should  deem  it 
necesBary  to  do  so  for  the  purposes  of  the  trosts,  doee  not  vitiate  the 
conveyance.    Jb» 

3.  To  render  a  deed  of  this  description  void  under  the  inBolveot  laws, 

there  must  be  a  two  fold  intent,  the  intent  to  apply,  and  the  intent 
to  prefer.     16. 

4.  The  common  iRw  has  always  sanctioned  the  right  of  one  oraditor  to 

obtain  the  payment,  or  seeurity  of  his  debt,  from  the  dabCor,  to  the 
exclusion  of  other  ereditors.    FBioZes,  et  al^  «t.  DtUey^  et  ai.,  223. 
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5.  To  render  a  transfer  to  a  favored  creditor  void  under  the  insolvent 

system t  the  debtor  must  intend  both  to  apply  for  the  benefit  of  the 
insolvent  laws,  and  intend  to  prefer  the  particular  creditor  or  credi- 
tors ;  the  guilty  intent  must  concur  in  both  particulars.    lb. 

6.  To  ascertain  this  intent,  atf  the  facts  and  circumstances  surrounding 

the  case  must  be  brought  into  view,  and  the  court  are  as  free  to  infer 
it  from  circumstances,  as  if  it  had  been  expressed  by  the  party.     76. 

7.  But  the  inference  must  be  a  fair  and  justifiable  one  from  all  the 

facts;  one  that  leaves  no  doubt  in  the  mind,  that  the  party  at  the 
time  contemplated  an  application  for  the  benefit  of  the  insolvent 
laws;  and  it  is  incumbent  on  the  complainant  to  establish  this 
motive  when  it  is  denied  by  the  answer.     Jb. 

8.  Where  an  assignment  is  assailed  as  a  fraud  upon  the  insolvent  laws, 

the  declarations  of  the  parties  to  it,  made  at  the  time,  showing  that 
it  was  only  executed  after  urgent  persuasions  on  the  part  of  the 
creditor,  are  admissible  as  part  of  the  re«  gesto,  to  explain  the  mo- 
tive and  circumstancea  surrounding  the  assignment.    A. 

9«  It  is  no  objection  to  the  validity  of  this  assignment  that  it  was 
made  after  tke  filing  of  a  former  bill,  against  the  same  parties, 
which  was  Subsequently  dismissed,  and  the  existence  of  which 
was  not  known  to  the  parties  until  after  the  assignment  was  made, 
which  was  dene  before  the  institution  of  the  present  suit.     lb. 

See  Insolvxkt  DfiftToa,  5% 

FRBEDOM,  PETITION  FOR,  &c. 
See  NsGROfis  asd  Slaves. 

GUARDIAN  AD  LITEM* 

See  pRACTicB  im^Cbancery,  11  to  14. 

HOTCHPOT. 

I.  Tho  position  that  the  distribution  of  realty  with  personality  in  hotch^ 
pott  is  ii  legal  or  proper  subject  for  the  action  of  an  orphans  court, 
is  not  sanctioned  by  authority.    Hay  den  w.  BttrcK  «<  «/>«  79. 

S,  The  provision  of  the  act  of  1798,  which  requires  the  aettlomeut  or 
portion  advanced  in  the  lifetime  of  the  intestate,  to  be  brought  into 
hotchpot t  can  be  applied  only  to  a  ease  of  total  intestacy.    lb. 

See  Advaxcxmxnt. 

HOWARD  DISTRICT. 
Set  ArPBiL. 

CoNSTRVCTioir  or  Acts  ajtd  Statutss,  50,  51,  53. 
Insolvsht  Dsbtor,  25. 

HUSBAND  AND  WIFE. 

1.  A  debt  due  by  the  wife  before  marriage,  was  presented  to  the  hus- 
band during  coverture,  who  promised  to  pay  it  "if  the  plaintUf 
would  wait  a  few  days. "  Held:  That  the  plaintiff*  could  recover 
against  the  husband  on  this  promise,  though  the  wife  died  before 
he  brought  his  action.     Cook  vs.  Duvally  460. 

See  Will  and  Testament,  13 


666  INDEX. 

INADEQUACY  OF  PRICE. 

1.  Mere  inadeqaacy  of  price,  unattended  by  fraud  or  circamstanees  of 
saiipicioD,  is  do  ground  of  objection  where  the  contract  is  fair  and 
▼oluntary,  and  will  not  influence  a  court  of  equity  againat  enforc- 
ing a  specific  performance,  where  no  undue  advaniage  is  taken. 
Shepherd  vs.  Bevin,  32, 

INFANCY,  INFANTS. 

See  Practice  in  Chancery,  1 1  to  14. 

INJUNCTION. 

1.  Upon  a  bill  for  a  discovery  as  to  the  ownership  of  a  certain  draft,  upon 
which  suit  had  been  instituted  in  the  names  of  the  defendants  against 
the  complainant,  the  answer  disclosed  al]  the  facts  within  lh9 
knowledge  of  defendants,  and  leaTcs  the  consequences  of  these 
facts,  as  far  as  they  affect  the  ownership  of  the  draf%,  to  the  court. 
Held  :  That  this  answer  was  sufficient  to  entitle  the  defendant  to  a 
dissolution  of  the  injunction  granted  upon  the  bill.  Adams,  Sur* 
vivor  of  Burekmeyer  and  Adanu  v€,  Whtteford^  501. 

INSOLVENT  DEBTOR. 

1 .  A  testatrix  devised  by  her  will,  the  residuum  of  her  e«itate  to  her 
nephews  and  nieces,  "  share  and  share  alike."  Subsequent  to  the 
execution  of  this  will,  she  advanced  large  sums  of  money  to  one  of 
the  residuary  legatees,  who,  prior  to  the  death  of  the  testatrix,  re. 
ceived  the  benefit  of  the  insolvent  laws,  and  his  permanent  tmsteo 
was  duly  appointed.  Held:  That  in  paying  this  legacy,  the  exe* 
cutor  had  the  right  and  was  bound  to  discount  therefrom  the  loans 
made  to  the  legatee  by  testatrix  subsequently  to  the  date  of  her  will, 
and  this  balance  alone  passed  to  and  could  be  recovered  by  the  trus. 
tee  in  insolvency.     Smith  and  Talbott,  V9.  Donnelly  84. 

3.  Under  the  fifth  section  of  the  act  of  1805,  ch.  110,  no  more  of  a  devise 
or  bequest  to  an  insolvent  could  be  obtained  by  creditors,  than  could 
have  been  obtained  by  them  if  no  insolvent  discharge  had  interven. 
ed.  The  devise  vested  not  in  the  trustee,  but  remained  in  the  in- 
solvent debtor,  subject  to  the  race  of  diligence  on  the  part  of  his 
creditors.    76. 

3.  The  second  section  of  the  act  of  1894,  ch.  293,  designed  to  accomplish 

nothing  but  to  put  an  end  to  this  race  of  diligence  amongst  credi- 
tors,  by  transferring  to  the  trustee  such  rights  as  would  otherwise 
have  remained  in  the  insolvent,  and  thus  secure  an  equal  distribu. 
tion  of  his  property.    16. 

4.  An  assignment  by  a  debtor  in  failing  circiftnstanccs,  of  all  his  pro- 

perty,  without  restriction,  for  the  benefit  of  all  his  creditors,  with, 
out  favor  or  preference,  is  good  at  common  law,  and  can  only  be 
questioned  when  it  contravenes  the  express  provisions  of  the  insol- 
vent laws.    Medeolm  vs.  UalU  177. 

5.  If  such  assignments  be  executed  with  a  view  to  give  an  undue  and 

improper  preference,  when  the  grantor  had  no  reasonable  expects. 
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tioD  of  being  exempted  from  liability,  for  or  on  account  of  his  debts, 
without  applying  for  the  benefit  of  the  insolvent  laws,  then  the  law 
denounces  them,  and  the  trustee  in  insolvency  afterwards  appointed, 
may  avoid  them.     75. 

6.  Mere  proximity  in  point  of  time,  between  the  dato  of  the  assignment 

and  the  application  for  the  benefit  of  the  insolvent  laws,  standing 
alone,  without  any  supporting  circumstances,  is  not  to  be  received 
Qfi  adequate  or  reliable  proof  of  what  the  insolvent  intended  or  anti- 
cipated at  the  time  of  executing  the  assignment,    lb. 

7.  A  denial  in  an   answer  upon   oath,  that  the  assignment  was  roado 

with  a  view  of  an  application  for  relief  under  the  insolvent  laws, 

though  coming  from  the  grantee  and  not  the  insolvent,  is  sufiicient 
to  put  the  complainant  upon  his  proof.     lb. 
B.  The  policy  of  the  insolvent  laws  rather  favors  than  discountenances 

such  assignments  as  are  roado  for  the  equal  and  un discriminating 

bohefit  of  all  the  creditors,  lb. 
9.  An  assignment  of  the  whole  of  a  debtor's  property,  which  provides 
that  one  class  of  creditors  shall  be  preferred  to  another,  and  the  sur- 
plus, if  any  remains  after  payment  of  all  debts^  to  be  paid  to  the 
grantor,  unless  tainted  by  fraud)  is  godd  both  at  common  law,  and 
under  the  statute  of  13th  Elizabeth.    BeaUy  vs.  Davis,  211. 

10.  The  reservation  in  such  an  assignment  of  the  power  to  the  trusteet  to 

mortgage  the  property  conveyed  to  him,  if  be  should  deem  it  neces- 
sary to  do  so  for  the  purposes  of  the  trusts,  does  not  vitiate  the  con- 
veyance,   lb. 

11.  To  render  a  deed  of  this  description  void  under  the  insolvent  laws, 

there  must  be  a  two-fold  intent,  the  intent  to  apply,  and  the  intent  to 
prefer.    lb. 

12.  The  circumstances  of  this  case,  distinguished  from  those  of  Dulany 

va.  Hoffman,  1  G.  ^  J.,  170,     lb. 

13.  The  common  law  has  always  sanctioned  the  right  of  one  creditor  to 

obtain  the  payment,  or  security  of  his  debt,  from  the  debtor,  to  the 
exclusion  of  other  creditors.    Potoles,  etal.,vs.  Dilley,  etal.f222, 

14.  To  render  a  transfer  to  a  favored  creditor  void  under  the  insolvent 

system,  the  debtor  must  intend  both  to  apply  for  the  benefit  of  the 
insolvent  laws,  and  intend  to  prefer  the  particular  creditor  or  credi- 
tors; the  guilty  intent  must  concur  in  both  particulars,     lb. 

15.  To  ascertain  this  intent,  all  the  facts  and  circumstances  surrounding 

the  case  must  be  brought  into  view,  and  the  court  are  as  free  to  in- 
fer it  from  circumstances,  as  if  it  had  been  expressed  by  the  party. 

lb. 

16.  But  the  inference  must  be  a  fair  and  justifiable  one  from  all  the  facts; 

one  that  leaves  no  doubt  in  the  mind,  that  the  party  at  the  time  con- 
templated an  application  for  the  benefit  of  the  insolvent  laws;  and 
it  is  incumbent  on  the  complainant  to  establish  this  motive  where 
it  is  denied  by  the  answer.    lb. 
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17.  Where  an  awignment  is  assailed  as  a  fraud  upon  the  intolvent  laws, 

the  dcclaratioos  of  the  parties  to  it,  made  at  the  time,  Bbowing^  that 
it  was  only  ezecated  after  urgent  persuasions  on  the  part  of  the 
creditor,  are  admissible  as  part  of  the  ret  getta^  to  explain  the  mo- 
tives and  circumstances  surrounding  the  assignment,     76. 

18.  It  is  no  objection  to  the  validity  of  this  assignment  that  it  was  made 

afler  the  filing  of  a  former  bill,  against  the  same  parties,  which  was 
subsequently  dismissed,  and  the  existence  of  which  was  not  known 
to  the  parties  until  aflerthe  assignment  was  made,  which  was  doms 
before  the  institution  of  the  present  suit.    lb, 

19.  If  property  in  the  hands  of  an  insolvent's  trustee  is  not  secure,  and  is 

about  to  be  wasted  and  applied  by  the  trustee  to  his  own  use,  a 
court  of  equity  may  interfere  to  prevent  the  abuse  of  the  trust,  until 
the  proper  remedy  can  be  applied,  provided  the  mischief  be  irrepa* 
rable,  or  tlie  consequences  of  such  a  character  as  to  be  without  re* 
lief,  except  in  equity.  /6. 
90.  But  where  there  is  adequate  remedy  pointed  out  by  law,  equity  will 
not  interfere;  more  especially  where  the  party  sought  to  be  affected 
by  the  proceeding,  derives  his  power  under  a  special  jorisdictioDi 
and  is  made  responsible  to  that  jurisdiction  for  the  exercises  of  his 
trust.    Jh, 

SI.  The  court  of  chancery  has  no  jurisdiction  over  the  appointment 
and  removal  of  trustees  of  insolvent  debtors,  the  whole  subject  be* 
ing  regulated  by  statutes,  and  resting  with  the  courts  of  law.    lb, 

29.  The  whole  administration  of  the  insolvent's  assets,  is  confided  ex- 
clusively lo  the  courts  of  law.     Ih, 

33.  Where  the  question  of  the  appointment  of  an  insolvent  trustee 
arises  incidentally  in  other  courts  it  is  not  competent  there  to  in* 
quire,  whether  he  was  rightfully  appointed  or  not.     /6. 

24.  It  is  the  policy  of  the  insolvent  laws  of  this  State  to  require  nothing 

more  from  inaolvent  debtors  than  an   honest  and  Aill  surrender  of 
their  eststos  for  the  benefit  of  their  creditors,  to  entitle  them  to  a 
personal  discharge  fVom  their  debts.     Baylie$  f   Tywn  e«.  EUi' 
catU  4SSt. 

25.  A  debtor  applied,  on  the  2nd  of  July,  1650,  to  a  justice  of  the  orphans 

court  of  Hewtard  district,  for  the  benefit  of  the  insolvent  laws.  He 
had  resided  in  Howard  district  for  twelve  months  immediately  preced* 
ing  his  application,  but  for  the  residue  of  the  two  years  had  resided 
in  BaUxm/OTt  city.  He  presented  with  his  petition  a  certificate  of 
the  clerk  of  Howtard  district,  that  he  had  not,  within  two  years,  ap- 
plied for  the  benefit  of  the  insolvent  laws  of  the  State,  but  did  not 
present  a  similar  certificate  from  the  clerk  of  BMmert  county.  He 
received  his  personal  discharge,  and  failing  to  give  notice  to  his  cre- 
ditors, as  required  by  the  order  of  the  justice,  on  the  90th  of  Decem- 
ber, 1650,  Hawwrd  district  court,  before  whom  said  order  required 
him  to  appear,  ordered  the  time  of  puUicatidi  to  be  extended. 
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Hbld:  That  the  defects,  if  any,  in  these  proceedings,  are  cured  hy 
the  2Dd  sections  of  the  act  of  1844,  ch.  304,  and  of  the  act  of  1836, 
chap.  293.    lb. 
See  fiANcavFTS. 

INTEREST. 

See  Will  and  Tbstament,  18. 
PaACTicB  IN  Cbanobrt.  15. 

ISSUE. 

See  RuLB  in  Shbllbt's  Cask,  57. 
Will  and  Tbstamknt,  8  to  17. 

JUDGMENT  OF  COURTS  OF  SISTER  STATE?*, 

1.  The  plaintiff,  in  proof  of  his  title  to  sne  in  the  courts  of  this  Stale, 
as  assignee  of  a  bankrupt,  and  of  his  appointment  as  such  assijroee 
under  the  act  of  Congress  of  16-11,  offered  the  proceedings  of  the 
circuit  court  of  the  Dietriet  of  Columbia,  sitting  in  bankruptcy, 
upon  the  application  of  the  bankrupt.  Held  i  That  the  courts  of 
JMisry/anri  ha?e  a  right  to  examine  into  the  falidity  of  these  pro- 
ceedings, and  to  judge  of  the  sufficiency  of  such  appointment.  Hall 
M.  Sewell,  146. 

JUDGMENT  OF  OTHER  COURTS. 
See  EviDBNOB,  35,  26. 

JUDGMENT  BY  DEFAULT. 

See  Peacticb,  47,  48,  50. 

JURISDICTION. 

1 .  With  the  real  estate  of  the  deceased,  when  and  how  he  has  disposed 
of  it  to  his  children,  the  orphans  court  has  no  concern:  controversies 
with  regard  to  real  estate,  must  bo  settled  in  a  different/orum.  Hay- 
den  et.  Bureht  et  a/.,  79. 

3.  The  position  that  the  distribution  of  realty  with  personalty  in  hotek' 
jpott  is  a  legal  or  proper  subject  for  the  action  of  an  orphans  court, 
is  not  sanctioned  by  authority,    ii. 

3.  The  acts  of  Assembly,  from  which  the  orphans  courts  dsriye  their 

powoist  restrict  the  action  of  those  courts  in  cases  of  intestacy,  en. 
tirely  to  the  personal  assets ;  none  of  them  confer  any  jurisdiction 
oyer  the  realty,    Jh* 

4.  If  a  master,  hearing  that  his  slaTo  is  about  to  file  his  petition  in  the 

county  in  which  he  resides,  and  knowing  that  the  evidence  neces- 
sary to  maintain  the  petition  can  be  conveniently  obtained  only  in 
that  county,  should,  in  fraud  of  the  jurisdiction  of  its  court,  and 
to  prevent  a  fair  and  impartial  trial  of  petitioner's  claim,  remove 
him  to  another  county,  in  snch  case  the  court  of  tlie  former  county 
may  exercise  jurisdiction,  and  proceed  on  the  petition  as  if  no  such 
removal  had  been  made.    Anderson  vs.  Garrett,  130. 

5.  By  the  law  of  this  State,  as  far  as  regards  liberation  from  slavery 
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a  negro  is  regarded  as  the  slave  of  him  by  whom  he  is  held  in 
bondage,  until  his  right  to  freedom  is  established  by  the  judgment 
of  the  court  competent  to  try  such  right.     lb. 

6.  The  court  of  chancery  has  no  jurisdiction  over  the  appointment 

and  removal  of  trustees  of  insolvent  debtors,  the  whole  subject 
being  regulated  by  statutes,  and  resting  with  the  courts  of  law. 
Powles  et  al.f  vs.  DUlcy  et  al,  222. 

7.  The  whole  administration  of  the  insolvent's  assets,  is  confided  ex- 

clusively to  the  courts  of  law.     lb. 

8.  The  authority  of  a  court  of  competent  jurisdiction,  when  coming  in- 

cidentally in  question,  is  conclusive  of  the  matter  decided,  and  can- 
not be  impeached  on  the  ground  of  iftformaUly  in  the  proceedmgs , 
or  mistake  or  error  in  the  matter  on  which  they  have  adjudicated. 

A. 

9.  Where  the  question  of  the  appointment  of  an  insolvent  trustee  arises 

incidentally  in  other  courts,  it  is  not  competent  there  to  inquire, 
whether  he  was  rightfully  appointed  or  not.    lb. 
See  Orphans  Court,  8. 
Appeal,  3. 

Judgment  of  Courts  of  sister  States. 
Court  of  Chancery,  12. 
Orphans  Court,  27. 

LACH£S. 

Set  Lapse  of  Time  and  Laches. 

LAND  OFFICE. 

1.  An  escheat  grant,  is  prima  facio  evidence  of  title.  C^tement^s  Lessee, 
M.  Ruckle,  326. 

LAPSE  OF  TIME  AND  LACHES. 

L  An  annuity  given  by  will  to  a  widow  in  lieu  of  dower,  became  pay- 
able in  1818.  No  part  of  this  was  paid,  and  no  legal  steps  taken  to 
enforce  its  payment  until  1846,  when  the  widow  filed  a  bill  claiming 
the  whole  amount  of  the  annuity,  with  interest,  as  a  charge  upon 
the  lands,  (now  in  the  hands  of  bonajide  purchasers,)  devised  to  the 
parties,  who  were,  by  the  will,  required  to  pay  it.  Held:  That 
laches  and  lapse  of  time  was  an  effectual  bar  to  the  claim.  Ckev, 
Exe*r  of  Gibton,  vs.  The  FeKmers  Bank,  ei  ol.,  361. 

2.  The  fact  that  she  did  not  know  that  this  annuity  was  a  charge  upon 

the  lands  until  1839,  when  she  was  informed  of  it  by  a  decision  of 
the  Court  of  Appeals,  will  not  excuse  her  delay  and  neglect  to  pro- 
ceed against  the  parties  personally  responsible  for  the  payment  of 
the  annuity.    lb. 

3.  A  lapse  of  twenty-five  years  from  the  inception  of  title,  a  delay  en- 

tirely unexplained,  and  without  any  claim  whatever  in  the  interme- 
diate time  being  made,  is  an  effectual  bar  to  a  claim  for  rents  and 
profits.    lb. 

4.  The  case  of  Sellman  vs.  Bcwent  8  G.SfJ.f  overrules  the  case  of  Steiger^s 

»4dmV,  vs.  Hillen,  5  G.  Sc  J.,  121,  only  in  so  far  as  the  latter  case 
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countenances  the  doctrine,  that  a  widow  may,  el  ietv,  recoTcr  from 
the  alienee  of  her  husband,  damages  for  the  Jetention  of  her  dower. 

A. 

5.  Nothing  else  in  the  case  of  8Uiger*t  Ji4m*r  m.  JKOm,  is  questioned; 
and  that  caw,  so  far  as  the  law  relating  to  laches  and  lapse  of  time 
b  concerned,  is  affirmed  by  the  case  of  KiddmU  v$.  TWmMt,  Esc  V  tf 
J&cobt  8  QiU^  507,  and  by  this  case;  such  ought  now  to  bo  consider- 
ed settled  law  in  Mmr^md.    A. 

See  MiiTAKK,  3. 

Bills  of  Exchanob,  fcc,  90. 

LEGACY,  LEGATEE. 

See  Will  and  Tkitambnt. 

Peactice  in  Changbet,  15  to  91. 

LEX  FORI. 

See  CoNTEACTi,  &.C.,  2. 

LEX  LOCI. 

See  CoNTEACTi,  &.C.,  2. 

« 

LIEN. 

See  MoETOAOE,  &c.,  1,  9,  3. 
CouET  or  Chanceet,  13. 

LIMITATION  OF  ACTIONS. 

1.  Where  the  endorser  of  a  promissory  note  was  sued  by  the  holder,  and 

had  paid  but  p€trt  of  the  judgment  recoyered  against  him  on  the 
note,  it  was  Held  :  That  he  could  maintain  an  action  of  mttump* 
tit  against  the  maker  for  the  part  so  paid,  and  that  against  such 
an  action,  the  statute  of  limitations  begins  to  run  ftom  the  time  the 
money  was  paid,  and  not  ftom  the  maturity  of  the  note.  BnUoek 
Df.  Campbell,  182. 

2.  It  is  now  well  settled,  that  in  cases  of  principal  and  surety,  the  sta- 

tute does  not  begin  to  run  until  the  payment  is  made  by  the  latter. 

A. 

3.  Where  a  security  is  obliged  to  make  several  payments,  he  may 

bring  sereral  suits  for  the  amounts  so  paid,  and  the  statute  runs 
against  each  payment  from  the  time  it  was  made.  A. 

4.  In  an  action  of  tniverf  limitations  begin  to  run  from  the  conversion, 

unless  the  plaintiff  be  prevented  by  the  fraud  of  the  defendant 
from  obtaining  knowledge  of  it;  if  there  is  no  fraud,  the  fact  that 
the  plaintiff  was  ignorant  of  the  conversion,  will  not  prevent  the 
running  of  the  statute.  CUarke't  Jidm'r  vt.  Jtfisrriott's  .tfilmV,  331. 
See  Peactice,  40. 

Lapse  of  Time,  Laches. 

LIMITATION  OVER  AFTER  FAILURE  OF  ISSUE. 
See  Will  and  Testament,  8  to  17. 

LIS  PENDENS. 

See  Feaudvlbnt  Conveyances,  9. 
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MAINTENANCE. 

See  Deeds,  &c.,  5.. 
MANUMISSION. 

SeeNEGiioBs  akdBlaybs. 
MISTAKE. 

1.  A  party  who  seeks  relief  in  equity  upon  the  gpround  of  mistake, 

must  produce  proof  clear  and  overwhelming  of  the  existence  of 
such  mistake.     Beard*s  £arc*x,  vs.  Hubble,  et  ah  419 

2.  In  all  cases  of  mistake  it  is  required  that  the  party  injured  by  the 

mistake,  should  take  steps  promptly  to  get  relief,  and  if  he  is 
guilty  of  laches t  he  cannot  complain  if  by  reason  thereof,  he  is  a 
sufferer.    /6. 

3.  The  complainant  ga?e  his  note  on  the  I6th  of  March,  1840,  to  the 

testator  of  one  of  the  defendants,  and  on  the  10th  of  August  of 
the  same  year  confessed  jndgment  thereon,  which,  in  1845,  was 
entered  satisfied,  and  on  the  same  day  a  new  judgment  was  confes- 
sed for  the  amount  of  the  old  one,  with  interest  then  due  thereon. 
In  1846  this  judgment  was  assigned  and  entered  for  the  use  of  the 
assignee.  In  1847  the  complainant,  the  judgment  debtor,  made  a 
considerable  payment  to  the  administrator  of  the  assignee,  who 
afterwards  assigned  it  to  the  defendant.  The  pomplainant  then 
filed  his  bill  in  equity,  asking  relief  on  the  ground  that  the  note 
and  original  judgment  were  founded  in  mistake.  The  proof  of 
mistake  was  not  clear  and  satisfactory,  and  it  was  Held:  that  the 
complainant  was  not  entitled  to  relief,  and  that  the  assignees  of 
the  judgment  have  a  superior  equity  to  any  that  the  complainant 
has  been  able  to  show.    lib. 

MORE  OR  LESS. 

1.  A  vendee  contracted  in  writing  to  purchase  *'  a  farm  or  tract  of  land, 
called  Jiiother*s  Cart,  containing  one  hundred  and  seventy-three 
acres,  more  or  leas,"  for  which  he  promised  to  pay  the  gross  sum  of 
|3,300.  At  the  time  the  contract  was  made,  the  vendor,  when  ques* 
tioned  as  to  the  number  of  acres,  told  the  vendee,  that,  *  he  had  heard 
his  brother  say,  that  the  old  plat  called  for  one  hundred  and  seven- 
ty-three acres,  but  he  did  not  himself  know  the  quantity,  never  hav- 
ing seen  it  surveyed.  Held:  That  this  statement  of  the  vendor, 
cannot  be  considered  such  a  representation  as  would  make  it  inequi- 
table to  compel  the  vendee  to  perform  the  contract,  though  the 
farm  was  found  to  contain  but  one  hundred  and  forty-five  acres. 
StuU  «t.  Hwrtt,  446. 
S.  In  the  absence  of  a  fraud,  the  words,  "more  or  leu,**  must  be  con- 
sidered as  qualifying  the  representation  of  quantity,  and  neither  par- 
ty can  claim  relief  either  for  a  deficiency  or  a  surplus.    lb. 

MORTGAGE,  MORTGAGOR,  MORTGAGEE. 

1.  A  release,  of  a  mortgage  recited  that  the  mortgagor  had  Itilly  paid 
and  satinfied  the  debt  to  the  mortgagees.  On  the  same  day  the  mott. 
gagor  executed  a  new  mortgage  to  one  of  thy  same  moflgagees. 
Hxld:  That  this  release  could  not  be  explained  by  paiol  proof, 
and  that  by  it  the  mortgagee  lost  his  Uan  under  the  fiest  neiigags. 
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aod  the  second  mortgage  must  be  postponed  to  those  prior  to  it  id 
date,thoughjaDior  to  the  first  mortgage.  WoolUn*9  E*er*$  V9,  Hit' 
Un,  185. 
9.  It  is  well  settled,  that  where  there  are  two  mortgagees,  under  sepa- 
rate and  distinct  mortgages  from  the  same  mortgagor,  and  the  prior 
mortgagee  has  a  lien  on  two  distinct  funds,  and  the  second  on  one 
of  them  only,  equity  will,  for  the  protection  of  the  subsequent  in- 
cumbrancer, compel  the  prior  incumbrancer  to  resort  to  that  fund 
on  which  the  second  has  no  lien.    Ib» 

3.  But  this  rule  does  not  apply  to  a  case  where  the  prior  mortgagee  has 

a  lien  on  two  distinct  estates  of  two  separate  and  distinct  mortga. 
gors,  and  the  subsequent  mortgagee  holds  a  lien  on  one  only  ot 
these  estates,*^  encumbered  by  the  prior  mortgage.    lb, 

4.  Whore  a  raorlgage  contains  no  covenant,  that  the  mortgagor  shall  re. 

main  in  possession  until  forfeiture,  the  mortgagee  is  to  be  deemed 
the  owner  of  the  property.    Leighton  vs.  Prettotit  9t  a/.,20i, 

5.  Where  a  testator  devbes  land  which  he  had  previously  mortgaged, 

and  charges  it  in  the  bands  of  the  devisee,  with  a  provision  for  his 
wife  in  lieu  of  her  dower,  whieh  provision  the  widow  accepts,  and 
the  land  is  sold  to  pay  the  mortgage  debt,  she  may  have  a  preferred 
claim  upon  the  surplus  proceeds  of  sale,  as  against  the  devisee,  but 
she  has  no  claim  against  the  mortgagee.  Chew  JExc  V  qf  Gibson,  vs. 
The  Farmers  B^k  et  aL,  361. 

6.  A  widow  has  no  claim  under  her  husband's  will  to  lands  which  he  had 

previously  mortgaged,  and  which  it  becomes  necessary  to  sell  to  pay 
the  mortgage  debt;  she  is  entitled  to  dower  in  the  mortgaged  land, 
but  if  she  elects  to  abide  by  the  will,  she  has  no  longer  any  claim  to 
the  land.    lb, 

7.  No  offer  by  the  husband,  though  accepted  by  the  wife,  will  deprive  a 

mortgagee  of  his  security;  they  cannot  make  mortgaged  premises 
answerable  for  the  widow's  claim  for  dower  in  other  lands.    lb, 

8.  A  widow  may  recover  dower  before  foreclosure  of  a  mortgage,  but 

after  the  sale  of  the  mortgaged  premises,  sbehas  no  claim.    lb. 

See  Assumpsit,  3. 
NEGROES  AND  SLAVES. 

1.  By  the  law  of  this  State,  as  far  as  regards  liberation  from  slavery,  a 
negro  is  regarded  as  the  slave  of  him  by  whom  he  is  held  in  bondage, 
until  his  right  to  freedom  is  established  by  the  judgment  of  the  court 
eompetent  to  try  such  right.    Anderson  va,  Garrett,  120. 

3.  By  the  act  of  1796,  oh.  67,  sec.  Si,  the  county  court  of  that  county 
in  which  the  petitioner  or  petitioners  shall  reside,  under  the  direc- 
tion of  his,  her  or  their  master  or  mistress,  or  owner,  are  exclusive- 
ly vested  with  the  power  of  trying  the  petition  for  freedom.   lb, 

3.  In  acquiring  a  residence  the  slave  has  no  will  of  his  own  ;  his  sets, 
•oaathovised  by  his  master,  and  his  volition,  form  no  ingredient  in 
the  eenstitttlion  of  his  residence ;  ite  creation  and  continuance  de. 
pend  entirely  upon  the  aott  and  intentions  of  the  owner,  whose 
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power  of  ehang^ing  it  at  his  will  and  pleanire  reati  entiroljr  in  hit 
own  discretion,    lb, 

4.  A  master  apprehending  that  a  family  of  slaves  whom  he  had  permit- 

ted, for  nearly  eighteen  years,  to  live  and  reside  in  the  city  of  Bml. 
tifhioret  acting  as  free  persons,  were  about  to  abecond,  seised,  and 
forcibly  carried  them  to  another  coanty,  beyond  the  jorisdietion  of 
Bmltimdri  county  court.  HklI>  i  That  he  had  a  perfect  right  thne 
to  change  the  residence  of  his  slaYes,  and  the  court  from  whose 
jurisdiction  they  wore  tbils  taken,  coold  not  entertain  their  petitioa 
for  freedom.    Ih, 

5.  If  a  master,  hearing  that  his  slate  is  about  to  fil6  bis  petition  in  th« 

county  in  which  be  resides,  and  knowing  that  the  oTidenee  neces* 
sary  to  mamtain  the  petition  can  be  eonreniently  obtained  only  in 
that  county,  should,  in  fraud  of  the  jurisdicCion  of  its  court,  and  to 
prevent  a  fair  and  impartial  trial  of  petitioner's  claim  remore  him 
to  another  county,  in  such  case  the  court  of  the  former  county  may 
exercise  jurisdiction,  and  proceed  on  the  petition  as  if  no  such  re* 
moral  had  been  made.    lb, 

6.  Upon  a  suggestion  for  the  removal  of  a  petition  for  fieodom,  under 

the  9rd  section  of  the  act  of  1810,  oh.  €3,  the  county  court  in  deter- 
mining on  the  sufficiency  of  the  suggestion,  is  confined  to  the  com- 
petent testimony  offered  in  its  support,  and  cannot  receive  any  evi- 
dence oflbred  by  the  opposite  party.    Jb, 

7.  The  clause  of  this  act  which  requires  the  petitioner  to  be  •<  actually 

held  in  bondage**  by  the  person  claiming  to  be  owner,  and  asking 
for  the  removal,  means  a  holding  in  bondage,  in  point  of  faeU  and 
not  a  mere  legal  or  constructive  holding,    lb, 

K  Where  the  suggestion  and  affidavits  thereto  proved  that  the  master 
actually  held  in  t>ondage  kvA  ons  of  the  petitioners,  while  of  the 
others  he  held  only  a  legal  or  oonstructive  holding,  it  was  Hblo, 
that  the  county  court  properly  overruled  the  suggestion  for  the  re- 
moval  of  the  petition  of  oil  the  petitioners.    lb, 

9.  A  negro's  going  at  large  and  acting  as  free  for  any  length  of  time, 
will  not,  ftr  se,  be  a  sufficient  foundation  to  presume  a  deed  of 
manumission.    i6. 

10.  No  presumption  of  a  deed  of  manumission  is  authorised  as  a  matter 

of  law,  to  be  declared  by  the  court,  er  as  a  matter  of  fact  to  be  found 
by  the  jury,  upon  the  mere  ground  that  a  slave  has  gone  at  large 
and  acted  as  a  freeman,  with  his  master's  knowledge,  unless  such 
going  at  large  and  acting  as  if  free,  be  for  a  period  of  at  least  twenty 
years  uninterrupted  duration.    A. 

11.  Abandonment  of  a  slave  by  the  owner,  is  not  a  legitimate  mode  of 

manumission  in  this  State,  nor  is  it,  jmt  ««,  a  sufficient  foundation 
for  the  presumption  of  a  deed  of  manumission,    lb, 
IS.  An  ezeontor  as  such,  has  no  power  in  this  State  to  ezeoute  a  deed  of 
mannmisnon,  and  no  presumption  of  law  or  faet  tliai  sneh  deed 
was  executed  by  an  executor,  oaa  ever  arise.    A. 
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13.  A  tMtatrix  dMirod  all  her  ne|^as  to  be  liberated,  and  dedaree  that  thej 

are,  **  bj  this  my  will,  liberated  and  let  free  in  the  manner  and  form 
following:'*  She  then  enameratea  three  who  are  to  be  free  at  her 
death,  and  then  proceeds,  **  my  negro  woman  Beck,  and  my  negro 
man  Basil,  to  be  free  at  the  expiration  of  four  years  from  the  date  of 
my  deoease,**  and  then  enameratea  others  who  were  to  be  free  with 
their  increase  at  the  age  of  twenty-five  years.  Held  :  that  the 
issue  of  Beek  have  no  claim  to  freedom  under  this  will.    lb, 

14.  On  a  petition  for  freedom  it  was  proved  that  Raehael,  the  mother  of 

the  petitioners,  was  permitted  by  her  mistress  in  the  spring  of  1831, 
to  go  and  live  with  Aaron  her  reputed  husband,  under  an  agreement 
between  the  mistress  and  Aaron,  that  he  should  have  Rachatl  free 
forever  thereafter,  upon  condition  that  he  would  raise  and  support 
ibr  her  mistress  two  of  RaekaeVt  children  then  born.  At  that  time 
Raehasl  was  thirty-five  years  of  age,  and  able  to  work  and  gain  a 
lufficient  livelihood  and  maintenance,  and  has  ever  sinoe  up  to  tbo 
trial  of  the  case  in  April  1851,  gone  at  large  and  acted  as  a  free 
woman,  and  was  still  atj  large  and  so  acting,  never  having  been 
molested  by  her  mistress,  who  died  1846,  (^d  who  daring  her  life 
knew  of  and  assented  to  RachaeVM  so  going  at  large  and  acting  as 
IVee,)  nor  by  her  representatives  since  her  death.  The  petitioners 
were  born  whilst  Rachael  was  so  going  at  large,  and  filed  their 
petition  for  freedom  in  March  1849.  Hbld  : 
Ist.  That  it  is  competent  for  the  jury  to  presume  from  these  facts 
that  her  mistress  legally  manumitted  Raekael  before  the  birth  of 
the  petitioners,  and  that  it  was  not  necessary  to  prove  that  RaehaePs 
mistress  manumitted  them  or  either  of  them,  by  a  deed  executed  ac- 
cording to  the  act  of  1796,  ch.  67,  by  the  actual  production  of  such 
deed 
Snd.  That  the  jury  from  these  facts  oaght  to  presume  that  Raehatl  was 
legally  manumitted  at  the  time  she  was  first  suffered  to  go  at  large, 
and  that  her  children  born  while  she  was  so  going  at  large  are  enti- 
tled to  their  freedom,    Henderson  vs.  Jaeon,  et  aL,  483. 

See  CoMBTEvcTioK  OF  Acts  and  Statutes,  32,  33. 
NOTICE. 

1.  Notice  to  one  partner  of  a  firm,  is  notice  to  all.    Baugher*e  Exe*r$, 
V9.  Da^kom,  et  al.,3li, 

3.  Where  the  title  to  a  negro  accrues  by  forfeiture  under  the  act  of 
1817,  ch.  112,  notice  or  knowledge  to  the  reversioner  is  not  neces- 
sary in  order  to  bar  his  claim  by  the  right  of  possession.  CUrke's 
AdmW,  vs.  JVomoM's  MnCr,  331. 

See  pRACTicx,  44. 

PUNCIPAL  AND  SuRXTT,  4,  6. 
PXAGTICX  IN  ChANCBRT.  13. 

NUDUM  PACTUM. 

1.  A  promise  nuide  by  the  payee  and  holder  of  a  pronussory  note  to  the 
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maker  upon  maturity  of  the  note,  that  the  latter  might  retain  the 
money  due  on  it  for  a  longer  time,  heing  without  consideration  is  a 
nudum  pactum  t  9.nd  does  not  release  parties  liable  as  endorsers  or 
securities  upon  the  note.    Hoffman  fy  Rixer  vs.  Coombs,  S84. 

NUNCUPATH'^E  WILLS. 

1.  The  true  construction  of  the  2nd  section  of  the  act  of  1810,  ch.  34, 

relating  to  nuncupative  wills,  requires,  that  the  testamentary  words, 
or  the  substance  thereof,  should  be  reduced  to  writing,  within  sis 
days  after  they  were  uttered  and  shown  to  and  approved  of,  as  cor- 
rect, by  each  of  the  attesting  witnesses.     WtUing  v».  Oioings,  467. 

2.  The  word  '^testimony,"  used  in  this  section,  applies  to  the  nuncupa- 

tion itself,  and  not  to  the  prerequisites  required  by  the  1st  section, 
which  may  be  established  at  any  time  before  the  paper  is  admitted 
to  probate.    lb. 

3.  The  testamentary  words  must  be  rendered  to  writing,  and  seen  by, 

and  found  to  be  correct,  by  each  of  the  attesting  witnesses,  within 
th«  period  limited  by  the  2nd  section  uf  this  act.    Jb. 

4.  Where  testamentary  words  were  reduced  to  writing  by  one  of  the 

witnesses,  and  shown  by  him  to  another,  within  the  time  prescribed 
by  the  act,  but  were  not  reduced  to  writing  by  the  third  witness, 
nor  seen  by  him  until  more  than  twelve  months  after  the  testator's 
death.    Hbld:  That  such  words  could  not  be  admitted  to  probate. 

lb. 

ORPHANS  COURT. 

1.  The  principle  of  law  applicable  to  the  trial  of  issues  from  the  orphans 

courts,  and  of  issues  to  be  followed  by  judgments,  are  precisely  the 

same.    Ramsay  Sf  Jenkins  V5,  Glass,  et  al.,  56. 
3.  With  the  real  estate  of  the  deceased,  when  and  how  he  bat  disposod 

of  it  to  his  children,  the  orphans  court  has  no  concern  :  controTer- 

sies  with  regard  to  real  estate,  must  be  settled  in  a  different  ferttm. 

Huyden  vs.  Burch^  et  al.,  79. 

3.  The  position  that  Ihedistribntion  uf  realty  with  personality  in  hoick- 

pot,  is  a  legal  or  proper  subject  for  the  action  of  an  orphans  court, 
is  not  sanctioned  by  authority.    lb. 

4.  The  sets  of  Assembly,  from  which  the  orphans  courts  dtfrire  their 

powers,  restrict  the  action  of  those  courts  in  coses  of  intestacy,  en - 
tirely  to  the  peroonal  assets;  none  of  them  confer  any  jurisdiction 
over  the  realty,     lb. 

5.  The  provision  of  the  act  of  1798,  which  requires  the  settlement  or 

portion  advanced  in  the  lifetime  of  the  intestate,  to  be  brought  into 
hotehpotf  can  be  applied  only  to  a  case  of  total  intestacy.    Jb. 

6.  A  testatrix  devised  by  her  will,  the  residuum  of  her  estate  to  her 

nephews  and  nieces,  "share  and  share  alike."  .  Subsequent  to  the 

'ezecation  of  this  will,  she  advanced  large  sums  of  money  ta  one  of 

the  residaary  legatees,  who,  prior  to  the  death  of  the  testatrix,  rt- 

eeived  the  benefit  of  the  insolvent  laws,  and  his  permanent  tmatee 
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was  duly  appointed.  Held:  l*hat  in  paying  this  logaej,  the  eze- 
color  had  the  right  and  was  boaod  to  discount  therefrom  the  loans 
made  to  the  legatee  by  testatrix  sobacqaently  to  the  date  of  her  will, 
and  this  balance  alone  passed  to  and  could  be  recovered  by  the  tras. 
tee  in  insolvency.    Smith  and  Talbett.  V9.  DenneU,  84. 

7.  The  orphans  court  has  no  authority  to  direct  a  colleotor  pendente  lite^ 

to  pay  a  sum  of  money  to  persons  named  as  executors  in  a  will, 
to  be  appropriated  as  fees  to  counsel  employed  to  resist  a  cateat^ 
interposed  before  the  will  was  admitted  to  probate,  Townthend 
Of.  Brooke,  90. 

8.  The  orphans  courts  are  tribunals  confessedly  special  and  limited  in 

their  jurisdiction,  without  any  constructive  or  incidental  power, 
and  can  exerciee  no  authority  fihatever,  not  expressly  given  by 
law.    lb. 

9.  Where  a  caveat  is  filed  after  the  will  is  admitted  to  probate,  and  let- 

ters testamentary  granted  to  the  executors,  authority  in  the  or- 
phans  court  to  allow  such  executors  eounsf^l  fees  to  resist  the  care- 
at,  is  expressly  granted  by  the  act  of  1798,  ch.  101,  sub-ch,  10,  sec. 
3.     Jb, 

10.  A  Iratatrix  executed  her  will  in  1804,  and  appointed  an  executor,  but 

desired  that  no  letters  of  administration  be  taken  out  on  her  estate. 
Helo  :  that  the  isolated  fact  that  the  person  named  as  executor 
sold  the  rest  of  the  negroes,  except  the  petitioner,  belonging  to 
her  estate,  is  not  evidence  legally  sufficient  to  warrant  the  jury  in 
finding  that  such  executor  acted  under  letters  testamentary,  legal- 
ly granted.    Anderson  vo.  Garrett t  \^0. 

11.  An  executor  as  such,  has  no  power  in  this  State  to  execute  a  deed  of 

manumission  and  no  presumption  of  law  or  of  fact  that  such  deed 
was  executed  by  an  executor  can  ever  arise,    lb. 
19.  Where  the  contents  of  a  will  improperly  destroyed,  arc  satisfactorily 
proved  by  witnesses,  they  will  bo  e»tablished  as  the  will,  but  the 
policy  of  the  law,  which  throws  around  wills  more  protections  than 
to  any  other  mode  of  conveyance,  requires  such  contents  to  be  prov- 
ed by  the  clearest,  the   most  conclusive  and  satisfactory   proof. 
Rhodee^  et  a/.,  vs.  Vinsont  et  a/.,  169, 
18.  The  proof  of  the  entire  contents  must  be  conclusive  and  satisfactory. 

16. 

14.  Where  the  order  of  an  orphans  court  revoking  letters  of  administra- 

tion, has  been  appealed  from,  the  appeal  suspends  the  order  of  re- 
vocation, and  leaves  the  letters  in  full  force  and  effect,  pending  the 
appeal.     State  tiee  of  Calvert ^  vs.  Williams,  172. 

15.  The  granting  of  letters  of  adtnini^tration,  is  a  revocation   of  letters 

of  administration  pendente  lite.     lb, 

16.  Where  objection  is  made  tu  the  grant  of  letters,  and   an  appeal  is 

taken  from  the  order  granting  them,  while  that  appeal  is  pending 
the  letters  cannot  bo  granted.     lb. 
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17.  The  fiodiDg  of  a  jurj  upon  the  trial  of  issues  firamed  upon  a  comoI  to 

a  will,  is  condusiTe,  with  respect  to  all  questions  touching  the  ralid* 
ity  of  the  will     Glass  et  ol.,  m.  Ramsey  and  /cnJUnt,  456. 

18.  But  when  such  a  Tcrdict  is  introduced  to  defeat  a  claim  hy  the  execu- 

tors, for  costs  and  expenses  incurred  in  resisting  the  eavtaly  upon  the 
ground  that  it  imputed  fraud  to  the  executors  in  the  procurement  of 
the  will,  it  is  collaterally  introduced,  and  is  open  to  examination. 

Ih. 

19.  After  probate  of  a  will  and  grant  of  letters  testamentary,  counsel  fees 

and  costs  will  be  allowed  to  the  executors  for  resisting  a  coseef  to 
the  will,  and  such  executors  will  also  be  allowed  then:  commissions. 

A. 

50.  An  intestate  died  learing  a  brother  and  three  sisters.    The  oldest  sis- 

ter, who  was  also  older  than  the  brother,  was  unmarried.  The 
other  sisters  were  married.  Hxld:  That  the  eldest  sister  was  en- 
titled to  administration  upon  the  estate,  and  oould  only  be  excluded 
upon  the  representation  or  impression  of  an  indefinite  absence  from 
the  State.    Otrings  vs.  BaUs,  463. 

51.  The  husband  of  one  of  the  unmarried  sisters  has  no  right  to  super- 

sede the  eldest  sister  in  her  rightful  claim  to  the  administratioa, 
without  the  consent,  or  without  notice  to  the  other  parties.   lb. 

SS.  Where  a  distributee  stands  in  the  relation  both  of  debtor  and  creditor 
to  the  estate,  and  there  are  other  parties  who  are  entitled  to  admin- 
ister, it  would  be  derogatory  to  sound  principles  of  justice  to  com- 
mit the  administration  of  the  estate  to  him.    lb. 

S3.  It  was  agreed,  at  an  interview  between  all  the  distributees,  that  the 
eldest  sister,  the  one  entitled  to  administration,  should  administer 
the  estate,  the  husband  ol  one  of  the  younger  sisters  being  at  the 
time  present,  and  disclaiming  all  right  or  intention  to  apply  for  the 
administration.  On  the  26th  of  December,  the  eldest  sister  left 
the  State  on  a  temporary  sojourn  in  the  DistrUt  qf  Columbia,  with 
the  intention,  expressed  and  understood,  of  returning  within  the  en- 
suing month  to  apply  for  the  administration.  On  the  6th  of  January 
following,  the  said  husband  of  the  younger  sister,  without  notice  to, 
or  consent  of,  the  other  parties,  applied  for  and  obtained  the  admin- 
istration. Held:  That  under  these  circumstances,  the  grant  of  let- 
ters to  him  was  premature  and  improrident,  and  should  be  reveled. 

lb. 

24.  The  true  construction  of  the  2nd  section  of  the  act  of  1810,  chap.  34, 

relating  to  nuncupative  wills,  requires,  that  the  testamentary  words, 
or  the  substance  thereof,  should  be  reduced  to  writing,  within  six 
days  after  they  were  uttered  and  shown  to  and  approved  of,  as  coir^ 
rect,  by  each  of  the  attesting  witnesses.     WeUitig  vs.  Owings,  467. 

25.  The  word  « testimony,"  used  in  this  section,  applies  to  the  nuneupa- 

pation  itself,  and  not  to  the  prerequisites  required  by  the  Ist  sectioii, 
which  may  be  established  at  any  time  before  the  paper  is  admitted 
to  probate.    Tb, 


INDEX.  869 

ORPHANS  COVRT. ^Continued. 

26.  The  testamentary  words  must  be  reduced  to  writins,  and  seen  by, 

and  found  to  be  correct,  by  each  of  the  attesting  witnesses,  within 
the  period  limited  by  the  2nd  section  of  this  act.    lb, 

27.  Wliere  testamentary  words  were  reduced  to  writing  by  one  of  the 

witnesses,  and  shown  by  him  to  another,  within  the  time  prescribed 
by  the  act,  but  were  not  reduced  to  writing  by  the  third  witness, 
nor  seen  by  him  until  more  than  tweWe  months  after  the  testator's 
death.    Hkld:  That  such  words  could  not  be  admitted  to  probate. 

lb. 

28.  A  devisee  of  lands  under  a  will,  applied  to  the  orphans  court  to  have 

the  rental  proportion  of  certain  crops,  growing  upon  said  lands  at 
the  death  of  the  testator,  stricken  from  the  inrentory  of  the  personal 
estate  in  which  it  had  been  included  and  returned.  Only  one  of  the 
three  executors  answered  this  petition,  and  the  court  passed  an  order 
granting  the  prayer  of  the  petition.    Held  : 

1st.  That  all  the  exeoutors  had  an  equal  interest  in  the  matter  in  con. 
troyersy  and  the  order  should  be  reyersed  for  want  of  proper  parties, 
if  for  no  other  reason. 

2nd.  That  the  orphans  court  had  no  jurisdiction  oyer  the  subject  mat- 
ter, in  the  manner  in  which  the  proceedings  were  brought  before  it. 

dd.  That  the  devisbe  hos  sustained  no  such  injury  or  invasion  of  his 
rights  as  would  entitle  him  to  seek  redress  therefor  in  the  orphans 
court. 

4th.  If  his  possessory  rights  to  the  property  are  involved  by  this  ap. 
praisement,  he  must  assert  them  before  the  appropriate  tribunals  of 
the  StatSi  in  the  same  manner  as  if  the  injury  had  been  perpetra- 
ted by  any  private  individual.  Spencer  Exc*r  of  Ragan,  vs.  Ragan^ 
480. 

29.  Issues  framed  upon  a  tmtat  to  a  will,  and  sent  by  the  orphans  court 

to  the  county  court  for  trial,  may  be  removed  to  any  adjoining  coun- 
ty for  trial.     TovomJwnd  vs.  Toionsften^,  506. 
See  Will  ano  Tcstaubnt,  1  to  5. 
Practice,  11, 12,  13. 
PAROL  PROOF. 

£ree  Specific  Execution,  &c.,  I,  Su 
Evidence,  2, 13, 14,  Us  17,  35, 
Rbceiftb. 

PARTIES  TO  SUITS, 

See  Orphans  Court,  27. 

PARTITION. 

Set  Coparcenrrs,  2. 

PARTNERSHIP^  PARTNERS 

Set  Notice,  1. 

Receiver,  2  to  8. 
PART  PERFORMANCE. 

See  Specific  Exeoutiok,  Slc,  I,  5,  6. 
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PAWNOR,  PAWNEE. 
Set  Troter,  7. 

PERPETUITY. 

See  Will  and  Tk&tament,  15,  16. 

PERSONALTY,  LIMITATION  OF. 

See  Will  and  Testament,  8  to  17. 
POSSESSION  OF  LANDS. 

See  Adterse  Possession. 

POSSESSIO  PEDIS. 

See  Adterse  Possession,  1. 
PLEAS  AND  PLEADING. 

1.  Where  a  suit  is  brought  againnt  an  ezecator  who  dies  after  Dar  filed, 

and  the  adrnr.  d.  b.  n.  c.  t.  a.  is  made  a  party,  it  is  not  necessary  to 
file  a  new  nar,     Mitchell's  Adm'r,  va.  WiUiafMon*a  EzeWi.  71. 

2.  Where  under  leave  to  amend  and  plead  de  novo,  new  pleas  are  filed, 

those  before  in  the  case  are,  of  course,  withdrawn.    lb. 

3.  When  a  plaintiff  takes  issue  in  fact  upon  an  allegation  not  consti- 

luting  a  legal  bar  to  his  action,  he  cannot  ask  the  court  to  rule 
out  testimony  in  proof  of  such  allegation.     /6. 

4.  To  an  action  on  a  collector's  bond,  the  defendants  pleaded  in  bar,  four 

pleas,  upon  three  of  which,  the  plaintiff  joined  issue,  but  demurred 
to  the  second.  This  demurrer  the  court  sustained.  The  cause  was 
then  tried  on  the  issues  joined  on  the  other  pleas,  and  the  verdict 
and  judgment  were  for  defendants,  and  the  plaintiff  appealed.  No 
appeal  was  taken  by  defendants  from  the  judgment  of  the  court 
sustaining  the  plaintiff's  demurrer  to  the  plea.  Held  :  that  the 
correctness  of  the  opinion  of  the  court  as  to  the  validity  of  the 
second  plea,  is  not  open  for  examination  on  this  appeal  by  the 
plaintiff.     State  vs.  Milburnt  et  al,,  97. 

5.  A  prayer,  that  if  the  jury  find  certain  enumerated  facts,  «*then  the 

plaintiff  is  not  entitled  to  recover,"  is  based,  not  on  the  pleadings, 
but  on  the  proof,  and  in  granting  the  instruction,  the  court  are  to 
be  considered  as  placing  their  opinion,  not  on  the  structure  of  the 
pleadings,  but  on  the  broad  ground  that  if  the  jury  find  the  facts 
as  stated,  tho  plaintiff  cannot  maintain  his  action.     lb. 

6.  In  an  action  of  covenant,  where  the  plaintiff  in  his  declaration  assigns 

particular  breaches,  the  defendant  cannot  plead  general  perform^ 
ance,  he  must  meet  the  allegations  of  the  particular  breaches. 
Marskull  vs.  Honey,  251. 

7.  To  an  action  of  false  imprisonment,  the  defendant  pleaded  in  justi> 

fication,  that  he  was  sheriff  and  arrested  the  plaintiff  by  virtue  of 
process;  to  this  plea  the  plaintiff  replied,  that  when  so  arrested  he 
tendered  a  ball  piece  to  defendant,  which  the  latter  refused  to  ac- 
cept. Held:  That  this  replication  was  faulty,  and  could  not  be 
sustained.     Ytngling  vs.  Hoppe,  310. 

8.  A  ^neral  demurrer  opens  not  only  the  pleading  demurred  to,  but  the 
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entire  record,  and  judgment  will  be  given  against  the  party  who 
commits  the  first  fault:  but  there  is  an  exception  to  this  nile,  where 
the  replication  to  an  insufficient  plea,  is  not  only  defective  in  mat- 
ter, but  also  shows  that  the  plaintiff  has  no  cause  of  action.  lb. 
9.  A  plea  justifying  the  arrest  or  imprisonment  of  the  plaintiff*,  on  the 
ground  that  defendant  was  sheriff'  at  the  time,  need  not  Answer  such 
matters  set  out  in  the  declaration,  as  would  have  given  the  plain- 
tiff" a  g^od  cause  of  action  against  a  private  person.    lb. 

10.  The  plea  of  son  assault  denusne  to  a  declaration  for  an  assault  and 

battery,  need  not  traverse  such  matters  alleged,  as  that  **of  his  life  it 
was  greatley  despaired."    J5. 

11.  The  absence  of  an  absque  hoe,  or  a  protestando,  or  the  want  of  an  aver^ 

ment,  that  the  trespass  Justified,  ia  the  same  trespass  that  is  com- 
plained of,  cannot  be  taken  advantage  of  on  general  demurrer.    lb. 

12.  A  plea  must  either  deny  the  cause  of  action  or  confess  and  avoid  it, 

and  if  it  do  not  confess  the  cause  of  action,  the  plaintiff*  may  demur 
specially  for  that  cause.    lb. 

13.  The  fact  traversed,  should  be  so  material  and  essential  a  part  of  the 

cause  of  action  or  defence,  as  denying  it  with  success,  will  destroy 
the  cause  of  action  or  defence.    Ib» 

14.  Matters  of  aggravation  need  not  be  answered  by  the  plea,  and  the 

plaintiff*  in  a  case  like  this  must  rely  upon  them  in  his  replication, 
or  there  must  be  a  new  assignment.    lb, 
See  TaovBa,  11. 
Practice. 
Practice  in  the  Court  of  Appeals. 

PRACTICE. 

1.  The  defendant  in  an  action  of  trover,  cannot  prove  that  the  title 

to  the  property  in  dispute  was  not  in  the  plaintiff',  but  was  at  the 
time  of  the  conversion  outstanding  in  a  third  party,  with  whom 
defendant  had  no  connection  or  privity,  either  to  defeat  the  action 
or  in  mitigation  of  damages.    Marker  vs.  Dement^  8. 

2.  A  defendant  in  trover  cannot  set  up  property  in  a  third  person, 

without  showing  some  title,  claim  or  intorc^t  in  himself,  derived 
from  such  person.     lb, 

3.  In  an  action  of  trespass  or  trover  by  a  termor  against  his  reversioner, 

for  an  unauthorisod  interruption  of  his  possession  during  the  term, 
the  measure  of  damages  is  the  actual  loss  sustained   by  the  lessee. 

lb. 

4.  But  in  such  an  action  against  a  stranger  and  wrong  doer,  the  term- 

or is  treated  as  the  absolute  owner  of  the  property,  and  he  is 
entitled  to  recover  its  full  value.  lb. 
5  The  termor  being  bound  to  restore  the  property  to  the  person  from 
whom  he  obtained  it,  or  to  stand  responsible  in  damages  for  its 
full  value,  has  the  right  to  recover  its  full  value  from  a  stranger, 
who  has  wrongfully  deprived  him  of  it.     lb. 
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0.  Upon  the  ground  of  olterior  responsibility,  the  borrower  of  a  chat^ 
tel  may  maintain  an  action  of  trespass  or  trover  against  a  wrong 
doer,  who  has  violated  his  possession,  and  recover  the  full  value 
of  the  property  of  which  he  was  dispossessed*    lb* 

7.  A  pawnee  of  goods  may  maintain  treapara  against  a  stranger,  who 

takee  them  away  and  recover  their  whole  value  in  damages,  though 
they  were  pledged  to  him  for  less,  because  ho  is  antwerable  for 
the  ezeesa  to  the  owner.     Ih, 

8.  There  is  no  analogy  between  iho  case  of  a  termor  suing  for  property 

wrongfully  taken  from  his  possession,  and  that  of  a  tenant  in  com- 
mon, or  pait  owner  of  a  chattel  suing  for  his  proportionate  share  or 
interest.  The  latter,  unless  a  plea  in  abatement  is  interposed,  may 
recover  in  trover  or  trespass  his  aliquot  share,  but  he  is  under  no 
ulterior  responsibility  to  hi»  co-tenant.     Ih, 

9.  If  a  defendant  in  trof  er  or  trespass  fails  to  plead  in  abatement  to  the 

suit  of  one  tenant  in  common,  to  recover  his  intetett  in  the  chattel, 
he  is  precl  tided  from  interposing  such  a  plea  to  a  second  suit,  by 
another  such  tenant  for  his  share.    Jb, 

10.  The  motive  by  which  a  defendant  was  influenced  in  converting  to 

his  own  use  the  property  of  another,  is  only  admissible  when  in- 
trodttced  to  repel  an  attempt  by  the  plaintiff  to  recover  from  him,  in 
an  action  of  trover,  exemplary  damages.    Jb> 

11.  An  instruction  given  to  a  jury  is  not  necessarily  correct,  because  it 

is  given  in  the  very  words  which  the  court  of  last  resort  used  in  a 
case  where  they  acted  both  as  judge  and  jury.  Boofier  es.  RogerB, 
44. 
13.  An  instruction  wnich  takes  from  the  jury  the  inquiry  whether  the 
deceased,  at  the  time  of  preparing  the  paper,  sought  to  be  establish- 
ed as  his  last  will  and  testament,  was  of  sound  and  disposing  mind 
and  memory,  and  capable  of  making  a  valid  contract,  is  erroneous, 
where  testimony  has  been  offered,  going  to  question  his  sanity.     Ih, 

13.  If  there  is  proof  going  to  show  that  a  paper,  not  originally  intend. 

ed  as  a  will,  was  aflerwards  made  such  by  adoption,  or  because  with- 
out any  change  of  purpose,  the  party  was  prevented  by  death  from 
executing  a  more  formal  instrument,  it  is  error  to  grant  a  prayer 
which  excludes  this  question  from  the  consideration  of  the  jury.  lb. 

14.  Where  a  suit  is  brought  against  an  executor  who  dies  after  nar  filed, 

and  the  admr.  d.  b.  n.  c.  t.  a.  is  made  a  party,  it  is  not  necessary 
to  file  a  new  nar.     J\lUcheWs  Jidrn'r,  vs.  WUliamson*5  Exc*rtj  71. 

15.  Where  under  leave  to  amend  and  plead  de  novOf  new  pleas  are  filed, 

those  before  in  the  case  are,  of  course,  withdrawn.     lb. 

16.  When  a  plaintiff  takes  issue  in  fact  upon  an  allegation  not  consti- 

tuting a  legal  bar  to  his  action,  he  cannot  ask  the  court  to  rule  out 
testimony  in  proof  of  such  allegation.    lb. 

17.  Where  the  suggestion  and  affidavits  thereto  proved  that  the  master 

actually  held  in  bondage  bvU  one  of  the  petitioners,  while  of  the 
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others  he  held  only  a  legal  or  conairacliTe  holding,  ii  was  Held, 
that  the  county  court  properly  overruled  the  snggeslion  for  the  re 
moyal  of  the  petition  otall  the  petitioners.  Anderson  zs.  OnrrttU  120. 
18.  Where  a  party  has  pleaded  to  the  jurisdiction,  and  taken  a  bill  of  ex- 
ceptions to  the  overruling  of  the  plea,  and  then  offers  a  prayer  to 
the  court  founded  on  the  same  reasons  on  which  the  plea  was  based, 
the  court  is  not  bound  to  reiterate  its  decision,  and  the  refusal  to 
make  it  by  the  court's  rejecting  the  prayer,  is  no  ground  for  rever. 
sal  of  its  judgment.     Ib» 
19.  A  hona  fide  holder  of  a  negotiable  note  for  a  Taluable  consideration, 
without  notice  offsets  which  affect  its  validity  as  between  antece- 
dent parties,  if  he  takes  it  by  endorsement  before  it  becomes  due, 
acquires  a  valid  title  and  may  recot'er  upon  it,  although,  as  be. 
tween  antecedent  parties,  the  transaction  may  be  invalid.     Gvoynn 
4r  Co^  M.  Iree,  et  a/.,  137. 

30.  The  defendant  received  a  negotiablb  note,  as  security  for  the  payment 

of  money  borrowed  a4  the  time,  of  him,  by  the  endorsers  of  the 
note,  without  notice  that  it  had  been  fraudulently  obtained  from 
the  makers.     Held,  that  he  could  recover  upon  it.    i6. 

31.  The  defendant  is  not  bound  to  exhaust  his  remedies  against  other  se- 

curities, placed  in  his  hands  at  the  same  time  for  the  same  debt, 
before  he  can  enforce  payment  of  such  note.  Jh, 
£S.  A  judgment  was  obtained  by  the  plaintiff  upon  default  of  the  defend, 
ant  to  answer  certain  interrogatories  filed  by  defendant,  and  a  writ 
of  inquiry  ordered.  Upon  motion  and  affidavit  of  defendant's  coun- 
sel, alleging  surprise  in  obtaining  this  judgment,  the  court  ordered 
it  to  be  stricken  out.  Held  :  that  the  power  of  the  court  to  strike 
out  this  interlocutory  decree  or  judgment,  is  given  by  the  act  of 
1787,  ch.  9.  sdc.  6.    Hall  vs.  Settell,  146. 

33.  Where  a  plaintiff  has  filed  a  bill  of  particulars,  he  must  confine  him. 

self  to  it  in  his  proof,  and  he  cannot  propose  interrogatories,  the 
answers  to  which  do  not  relate  to  the  matters  in  issue.    Ih, 

34.  The  right  of  a  party  who  had  purchased  a  slave,  warranted  by  the 

vendor  to  be  sound,  but  who  proved  to  be  unsound,  to  rescind  the 
contract  does  not  depend  upon  the  fact  that  be  returned  or  offered  to 
return  the  negro  within  a  reasonable  time  iTAer  the  sale,  but  whether 
he  did  so  within  a  reasonable  time  after  he  discovered  the  alleged 
fraud.     ClemenU  ox.  Smith's  Adm%  156. 

35.  Where  the  defendants  had  offered  evidence  to  show  that  the  negro 

was  unsound  before  the  sale,  it  is  admissible  for  the  plaintiff  to  re. 
but  this,  by  evidence  going  to  show  that  he  was  sound  at  a  particu. 
lar  time  before  the  sale.    75. 

36.  Where  the  appellant  is  not  injured  by  an  instruction  it  is  no  ground 

for  the  reversal  of  the  judgment,  tlioogh  it  may  have  been  errone- 
ously granted.    lb. 
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97.  The  party  defrauded  haji  the  option  of  acqaiescinfr  in  the  afrreemenl 

or  of  aToiding  it,  but  if  he  elect  the  Utter,  he  ia  booDd  to  manifest 

his  determination  within  a  reasonable  time  aAer  discoTerj  of  the 

fraud.     lb. 
29.  A  pmver  which  might  mislead  the  jury  is  properly  rejectiid,  though, 

as  an  abstract  question  of  law,  it  may  be  correct.     lb. 

29.  Where  the  endorser  of  a  promissiory  note  was  sued  by  the  holder,  and 

had  paid  but  pert  of  the  judgment  recovered  against  him  on  the 
note,  it  was  Held:  That  he  could  maintain  an  action  of  tutump- 
fit  against  the  maker  for  the  part  so  paid,  and  that  against  such 
an  action,  the  statute  of  limitations  begins  to  run  from  the  time  the 
money  was  paid,  and  not  from  the  maturity  of  the  note.  Bullock 
TM.  Campbell,  182. 

30.  If  the  suit  had  been  instituted  upon  the  note,  the  endorser  would 

hare  had  to  pay  the  whole  note  before  he  could  sue  for  the  money 
paid  by  him.     lb. 

31.  Where  a  security  is  obliged  to  make  sereral  payments,  he  may 

bring  seTcral  suits  for  the  amounts  so  paid,  and  the  statute  runs 
against  each  payment  from  the  time  it  was  made.   lb. 

32.  Certain^oods  were  mortgaged  by  the  owners,  to  the  plaintiff,  to  aecuro 

a  debt  due  from  the  former  to  the  latter.  The  mortgagora  aAerwarda 
conyeyed  the  same  goods  to  the  defendanfa,  in  trust  to  sell  and 
distribute  the  proceeds  among  the  creditois  of  the  grantors.  The 
defendants  under  this  deed  of  trust,  pold  the  goods,  and  received 
the  proceeds.  Held  :  That  in  making  this  sale  the  defendants 
committed  a  tort,  for  which  they  would  be  answerable  in  damages, 
to  the  plaintiff,  who  could  either  sue  for  the  tort,  or  waive  it  and 
claim  the  proceeds,  to  satisfy  his  mortgage  debt,  in  an  action  for 
money  had  and  received.     Leighton  t».  Preston,  et  a/.,  201. 

33.  On  the  day  after  the  sale,  the  mortgagee  executed  an  assignment  of 
i  his  inteiest  in  the  mortgage,  to  a  third  party.    Held,  that  this  did  not 

give  to  the  assignee  a  right  to  sue,  in  an  action  of  assumpsit,  in  his 
own  name:  this  action  must  be  instituted  in  the  name  of  the  mortga- 
gee, the  party  by  whose  authority  the  sale,  to  be  a  legal  one,  must 
have  been  made  at  the  time  it  was  made.    lb. 

34.  To  an  action  of  covenant  upon  certain  articles  of  agreement,  the  de- 
fendant pleaded  performance  on  his  part,  upon  which  plea  was  the 
only  issue  in  the  ca^e.  The  plaintiff,  besides  the  written  agreement, 
ofiered  parol  testimony,  to  remove  the  uncertainty  of  the  descrip- 
tion of  the  land  in  the  agreement,  which  the  county  court  ad- 
mitted. The  jury  gave  a  verdict  for  the  plaintiff,  and  assessed 
damages.  Held  :  That  this  testimony  was  inadmissible  for  any 
purpose  under  the  issue  in  this  case,  and  as  this  court  cannot  say 
that  it  had  no  influence  on  the  jury  in  assessing  the  damages  its  ad- 
mission is  a  good  cause  for  the  reversal  of  the  judgment,  Tuney 
V9.  Baehtell,  205. 
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35.  Where  evidenco  is  offered  without  ite  beiD|r  stated  for  what  purpose 

it  is  offered,  it  is  error  to  reject  it  if  it  was  admissible  for  any  pur- 
pose.    Jb. 

36.  A  party  who  cites  a  witness  and  examines  him,  is  not  at  liberty  to 

reject  his  testimony  afterwards.  PotoUs  et  aL,  vs.  DilUy  et  a/., 
222. 

37.  In  an  action  of  covenant,  where  the  plaintiff  in  his  declaration  as- 

signs particular  breaches,  the  defendant  cannot  plead  general  per- 
formance, he  must  meet  the  allegations  of  the  particular  breachcF. 
Marshall  vs.  Hanty^  251. 

38.  The  non-production  of  written  instruments,  must  be  accounted  for, 

before  evidence  of  their  contents  can  be  given.    /6. 

39.  A  party  agreed  to  convey  certain  lands,  in  part  payment  for  the  pur- 

chase money  of  other  lands;  in  an  action  for  the  breach  of  this 
agreement.  Held:  That  the  time  at  which  the  breach  occurred, 
was  the  period  at  which  the  value  of  the  lands  should  be  estimated, 
in  assessing  damages.    Ih. 

40.  The  plaintiff*  *s  counsel  carried  his  nars  in  several  actions  against 

the  defendant,  to  the  clerk's  office,  and  gave  them  to  a  deputy 
clerk,  who  endorsed  them  **  filed.'*  The  counsel  then  offered  to 
deposit  them  in  the  usual  receptacle  for  such  papers,  and  they 
were  handed  to  him  for  that  purpose  without  any  entry  on  the 
docket  of  their  being  filed.  The  defendant  and  his  counsel  after- 
wards, at  different  times  before  the  rule  day  to  plead,  called  at  the 
office  to  know  if  the  nars  had  been  filed,  and  were  informed  by  the 
clerk  and  his  deputies,  after  examination  of  the  docket  and  box  of 
deposit,  that  they  were  not.  When  the  rule  day  had  expired  the 
plaintiff''s  counsel  called  to  inquire  for  the  pleas,  and  on  being  in- 
formed that  his  nars  had  not  been  filed,  he  went  to  the  box  in  ques- 
tion and  produced  the  nars  from  it.  The  pleas  of  not  guilty  and 
limitations  were,  under  these  circumstances,  filed  after  the  rule 
day.  The  court  on  application  ordered  the  plea  of  limitations  to 
be  stricken  out,  and  the  case  being  tried  on  the  general  issue  to 
the  plea  of  non  cu/.,  the  defendant  appealed  from  the  final  judg- 
ment rendered  upon  the  verdict  against  him.  Held:  That  the  de- 
fendant not  being  in  default,  his  plea  of  limitations  should  have 
been  received,  and  that  this  point  is  sufficiently  presented  to  this 
court  on  the  appeal  from  the  judgment.  JVeircomer  vs.  Keedy, 
263. 

41.  It  is  a  leading  principle  recognised  in  all  courts  of  justice,  that  a 

party  shall  not  be  deprived  of  his  plea  or  defence  unless  the  de- 
fault or  neglect  is  his  own.     Ih. 

42.  A  nar  is  not  filed  until  it  reaches  its  final  place  of  deposit  by  the 

officer  entrusted  with  it.  It  may  be  endorsed  as  filed  and  yet  not 
actually  filed  in  contemplation  of  law.  The  proper  evidence  that 
it  is  actually  filed  is  the  clerk's  entry  on  the  docket,  to  which  the 
court  and  counsel  resort  as  the  true  record  of  the  pleadings,  and 
where  the  rules  to  plead  are  laid  upon  the  counsel,     lb. 
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43.  The  party  who  is  to  plead  can  never  be  in  default  until  the  rule  is 

laid,  or  supposed  to  be  laid.     lb. 

44.  To  constitute  notice  to  a  defendant  that  he  is  under  a  rule  to  plead, 

it  should  be  proved  that  knowledge  of  the  nars  being  filed,  did 
reach  or  might  have  reached  him,  or  that  he  might  have  obtained 
it  by  reasonable  inquiry.     lb. 

45.  The  nar  being  mislaid  by  the  act  of  the  plaintiff,  the  defendant  was 

in  no  default,  and  was  under  no  obligation  to  plead.    lb, 

46.  If  a  party   pleads  payment,  and  afterwards  substitutes  for  that  plea 

non  est  factum,  the  former  plea  cannot  be  relied  on,  to  prove  the  in- 
strument his  deed.     Cresap*$  Lessee,  vs.  Hutson,  269. 

47.  In  an  action  on  a  collector's  bond,  the  defendant  failed  to  plead,  and 

judgment  by  deOult  was  entered  against  him.  On  the  same  day  of 
the  entry  of  this  judgment  upon  nil  dicit^  the  following  entry  was 
made  on  the  docket:  <* judgment  for  $30,000  debt,  and  |60,000 
damages  and  costs;  damages  to  be  released  on  payment  of  (^28.28, 
with  interest  from  Ist  of  March,  1840,  and  costA  $9.82."  Held: 
That  parol  evidence  is  admissible  to  prove  that  this  judgment  was 
agreed  to  be  final  by  confession;  that  in  recording  the  last  judgment 
it  was  intended  to  supersede  the  judgment  by  default,  and  that  its 
remaining  on  the  docket  was  a  cleric^  error.  Clammer  m.  State  use 
qf  Beall,  279. 

48.  No  execution  could  be  issued  on  this  judgment  in  this  state  of  the 

entries,  until  the  judgment  by  default  is  erased  and  corrected.  lb. 

49.  In  an  action  upon  a  bond  with  a  collateral  condition,  the  breaches 

must  be  somewhere  suggested  in  the  pleadings  or  on  the  roll.  No 
judgment  on  such  a  bond  can  be  final,  until  the  damages  are  ascer- 
te^ined,  and  as  a  proper  foundation  for  this,  breaches  of  the  condi- 
tion must  be  suggested.     lb. 

50.  The  plaintiff  may,  however,  waive  a  judgment  by  default,  and  in 

lieu  of  damages  assessed  upon  breaches  which  he  was  at  liberty  to 
suggest  upon  the  roll,  substitute  a  confession  of  them  by  defen- 
dant,   lb. 

51.  A  general  demurrer  brings  before  the  court  the  whole  record,  and 

judgment  will  be  rendered  thereon  against  the  party  who  commits 
the  first  vice  or  imperfection  in  pleading.  Baugher  el  al,,  vs.  kel- 
son, 299. 

52.  An  objection  to  a  witness,  on  the  ground  of  interest,  should  be  made 

when  the  interest  of  the  witness  is  first  disclosed  to  the  party;  it 
must,  at  least,  be  made  in  a  reasonable  time  after  it  is  known. 
Baugher*s  Exe*rs,  vs.  Duphom,  et  al,  314. 
53.  The  evidence  of  a  witness  was  suff*ered  to  go  to  the  jury  without  op- 
jection,  and  rebutting  testimony  was  offered,  and  other  witnesses 
examined,  and  exceptions  taken,  during  all  which  time,  the  deed, 
disclosing  the  witness*  interest,  was  in  the  hands  of  the  oounsel 
of  the  opposite  party.  Held:  that,  under  such  circumstances, 
the  objection  comes  too  late.    Jb. 
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54.  The  legal  sufficiency  of  CTideDce  in  a  question  of  law  of  which  the 

court  are  the  exclusive  judges.  Clttrke*t  Mm^r,  V9.  Mtnrru>U*8 
Mm'r,  331. 

55.  Wherever  testimony  is  so  light  and  inconclusive  that  no  rational  well 

constructed  mind  can  infer  from  it  the  fact  which  it  is  offered  to 
establish,  it  is  the  duty  of  the  court  when  applied  to  for  that  purpose, 
to  instruct  the  jury  that  there  is  no  evidence  before  them  to  warrant 
their  finding  the  fact  thus  attempted  to  be  proved.    lb, 

56.  The  question  of  sale  or  no  sale,  is  a  question  of  law,  and  is  not  to 

be  decided  by  the  opinions  of  witnesses:  it  is  also  a  question  of 
law  what  shall  be  deemed  a  delivery  upon  the  sale  of  goods.     lb. 

57.  An  instruction  which  permits  the  jury  to  construe  the  provisions 

of  an  act  of  Assembly,  is  erroneous:  it  is  the  province  of  the 
court  to  do  this.    lb, 

58.  A  testator  gave  to  his  daughter,  by  will,  one-third  of  the  personal 

property  he  might  die  possesed  of,  not  otherwise  willed  or  disposed 
of.  To  an  action  by  the  legatee  against  the  executors  to  recover  this 
legacy,  the  defendants  pleaded  that  they  had  paid  to  the  plaintiff  the 
full  amount  of  her  proportion  of  the  estate  of  her  father,  and  on 
this  plea  issue  was  joined.  Hild:  That  under  this  plea  it  was  oom^ 
petent  for  the  executon  to  give  in  evidence  a  deed,  executed  by  the 
testator  in  his  lifetime,  conveying  to  his  sons  one-half  of  the  person* 
al  estate  of  which  he  might  die  possessed,  in  order  to  reduce  the  ag- 
gregate amount  of  the  estate,  out  of  which  plaintiff  was  to  receive 
her  proportion.    Hannon^s  Exr.*r8,  V9,  State,  we  ^Robey,  440. 

59.  A  prayer  **  that  the  jury  must,  upon  the  evidence  if  believed  by 

them,  find  a  verdict  for  the  defendant,"  is  too  general.  It  does 
not  disclose  a  specific  point  or  proposition  of  law,  to  which  the 
attention  of  the  court  was  invited,  and  tlie  decision  of  which 
would  appear  by  the  record  on  appeal  to  this  court.  This  the 
policy  and  spirit,  as  well  as  the  letter  of  the  act  of  1825,  ch.  117, 
requires.  Cook  vs.  Duvall,  460 
80.  Where  a  party  bound  in  a  particular  character  to  pay  a  debt,  makes 
a  promise  to  pay  it,  that  promise  does  not  enlarge  the  obligation 
so  as  to  make  him  responsible  in  another  right  or  character  than 
that  in  which  he  was  originally  bound.    lb. 

61.  But  if  a  man  be  indebted  in  ai/Ure  droit,  and  in  consideration  of  Jbr- 

bearanee^  to  be  granted  him,  assumes  payment  of  such  debt,  he  may 
bind  himself  proprio  jure,  lb. 

62.  A  debt  due  by  the  wife  before  marriage,  was  presented  to  the  hus- 

band during  coverture,  who  promised  to  pay  it  **if  the  plaintiff 
would  wait  a  few  days. "  Held:  That  the  plaintiff  could  recover 
against  the  husband  on  this  promise,  though  the  wife  died  before 
he  brought  his  action.  /5. 
63  A  writ  was  sued  out  returnable  i&  the  April  term  of  the  county 
court,  at  which  term  the  defendant  appeared,  and  rule  nv  was  laid 
upon  the  ^intiffto  the  next  rule  day,  being  the  20th  of  Septem. 

73        V.9 
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ber  followiog.  The  declaration  was  not  filed  until  the )  9th  of  Octo- 
ber, aAer  the  rule  day.  Hkld  :  That  the  plaintifT  was  in  defattltf  and 
that  the  defendant  shonid  be  allowed  to  plead  by  the  next  rule  day. 
Kent  vs,  McEldery,  493. 
64.  Where  a  plaint  if!  is  in  default  in  not  fiXmg  his  declaration  by  the  rule 
day,  the  court  will  extend  the  time  for  filing  his  declaration,  pro. 
vided  he  will  conaent  to  try  or  continue  the  cause  at  the  option  of 
the  defendant.     Jb 

Set  Ejectment  for  practice  in  that  action. 
Assumpsit.    Will  and  Testament,  5. 

Trover.     Covenant.     Orphans  Court  for  practico  in  that  court. 
Practice  in  the  Court  of  Appeals. 
Practice  in  Chancery. 
Pleas  and  Pleadings. 

PRACTICE  IN  CHANCERY. 

1,  The  defendant  received  a  negotiable  note,  as  security  for  the  payment 

of  money  borrowed  at  the  time,  of  him,  by  the  endorsers  of  the  note, 
without  notice  that  it  had  been  fraudulently  obtained  from  the 
makers.  Held:  That  it  could  recover  upon  it.  Gwynn  Sf  Co,  m. 
Lee,  et  al»,  137. 

2,  Before  the  makers  can  ask  relief  in  equity  against  such  a  note,  they 

must  show  that  they  have  a  defence  of  whioh  they  cannot  avail 
themselves  at  law.     lb. 

3,  A  denial  in  an  answer  upon  oath,  that  the  assignment  was  made 

with  a  view  of  an  application  for  relief  under  ihe  insolvent  laws, 
though  coming  from  the  grantee  and  not  the  insolvent,  is  sufRcient 
to  put  the  complainant  upon  his  proof.    Malcolm  vs.  Hall,  177. 

4.  It  is  well  settled,  that  where  there  are  two  mortgagees,  under  sepa- 

rate and  distinct  mortgages  from  the  same  mortgagor,  and  tho  prior 
mortgagee  has  a  lien  on  two  distinct  funds,  and  the  second  on  one 
of  them  only,  equity  will,  for  the  protection  of  the  subsequent  in- 
cumbrancer, compel  the  prior  incumbrancer  to  resort  to  that  fund 
on  which  the  second  has  no  lien.     Woollen^s  BxcWi  vs*  Hillen^  185. 

5.  But  this  rule  does  not  apply  to  a  case  where  the  prior  mortgagee  has 

a  lien  on  two  distinct  estates  of  two  separate  and  distinct  mortga. 
gors,  and  the  subsequent  mortgagee  holds  a  lien  on  one  only  ot 
these  estates,  encumbered  by  the  prior  mortgage.    lb. 

6.  The  answer  of  the  debtor,  who  was  made  a  defendant,  responsiye  to 

the  bill,  denying  that  be  made  the  transfer,  with  a  view  or  under  an 
expectation  of  applying  for  the  benefit  of  the  insolvent  laws,  is  con- 
clusive upon  the  question  of  intention,  unless  overcome  by  the  testi- 
mony of  two  witnesses,  or  of  one  with  coroborating  circumstancei. 
BeaUy  w.  JDoHi,  211. 

7.  Tlierule,  with  but  bd  occasional  exception,  Is  weU  established  and 

of  long  fttanding,  that  the  answer  of  one  co-defendant  is  not  tob» 
r«c«lTed  ogdifiil  anbther,  because  if  thft  complainant  wishes  to  at- 
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tabli«h  a  fact  by  the  erldence  of  one  defendant,  he  may  examine  him 
as  a  witness,  which  will  afford  the  co>defeDdant  an  opportunity  of 
a  cross-examination.    PowUs  et  a/.,  v$.  Dilley  et  a/,  292. 

8.  But  where  the  complainant  calls  upon  a  defendant  to  answer,  he  makes 

the  latter  a  witness,  and  so  far  as  the  answer  is  responsive  to  the 
bill,  it  must  be  receiyed  against  the  complainant,  and  it  cannot  be 
excluded  because  there  is  a  co-defendant  in  whose /a«<?r  it  may  and 
does  consequentially  operate,    lb, 

9.  By  the  act  of  1836,  ch.  128,  sec.  2,  a  complainant  has  authority  under 

the  commission  in  chief,  to  take  all  the  testimony  necessary  to 
sustain  his  case,  as  well  agrainst  defaullin|r  as  other  defendants,  and 
such  commi8i«ion  dispenses  with  the  execution  of  an  ex  parte  com- 
mission issued  under  the  act  of  1820,  ch.  161.  Higgins,  et  al.,  V9. 
Horwitz,  341. 

10.  An  interlocutory  decree  was  passed  against  two  defau}tin|r  defend. 

ants,  and  an  ex  parte  commission  ordered.  On  the  same  dsy  the 
guardian  of  an  infant  defendant  appeared,  and  a  commission  wss 
then  issued  to  commissioners,  **  as  named  on  the  part  of  complain- 
ant and  defendants,"  requiring  notice  to  be  givau  **  to  the  respective 
parties.**    Helo  :  That  this  was  a  commission  in  chief.     lb, 

11.  Where  an  infant  answers  by  guardian,  admitting  the  facts  stated  in 

the  bill  or  making  no  defence,  the  act  of  1836,  ch.  128,  sec.  1,  con- 
nects and  binds  the  interest  and  defence  of  such  infant  with  that 
of  the  other  defendants,  and  the  evidence  taken  for  the  complain- 
ant under  a  commission  issued  in  due  form,  necessarily  operates 
against  all  the  defendants.    lb, 

12.  This  act  of  1836  araumes  for  the  court  the  duty  to  see,  that  nosuli- 

stantial  rights  of  the  infant  are  injuriously  affected  by  the  proceed, 
ings  under  the  commission,  and  in  the  cause,     lb. 

13.  Whether  notice  of  the  execution  of  a  commission  be  served  on  the 

guardian  to  the  infant  or  his  solicitor,  it  is  in  view  of  the  act  of 
1836,  surplusage,  and  can  vitiate  nothing  that  is  presumed  to  havo 
been  done  under  it.     lb, 

14.  The  practice  that  occasionally  occurs,  of  making  the  complainant  the 

trustee  for  the  sale  of  the  property  under  the  decree,  is  objection- 
able.   Jb, 

15.  A  testator  devised  to  his  daughter  (200  and  a  negro  woman  after  the 

death  of  his  wife.  The  executors  sold  the  negro  and  received  the 
proceeds.  The  daughter,  the  legatee  in  remainder,  during  the  life 
of  the  widow,  the  tenant  for  life,  filed  her  bill  in  equity  against  the 
executors,  asking  that  the  proceeds  of  the  negro  be  brought  in  and 
invested  for  the  use  of  the  tenant  for  life,  and  after  her  death,  for 
the  use  of  the  complainant.  The  tenant  for  life  was  made  a  defen- 
dant, and  the  chancellor  decreed  that  the  proceeds  of  sale  be 
brought  into  court,  to  be  invested  according  to  the  prayer  of  the 
bill,  with  the  interest  that  may  have  accrued  thereon.  Hbi*^*  '^^^ 
this  deeree  was  erroneous;  the  tenant  for  life  cannot,  in  ^^  tuiU,T«^ 
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cover  interest  on  the  proceeds  of  sale.    Sttvtn'a  Exe*r$  M.GM-tfy,  405. 

16.  The  rights  of  the  widow  may  not  be  protected  by  the  decree:  if  she 

receiyed  the  legacy,  she  would  have  no  right  to  her  thirds  of  the 
personal  estate.    lb. 

17.  If  the  tenant  for  life  were  dead,  and  the  executors  were  the  persons 

to  deliver  the  negro  to  the  tenant  in  remainder,  the  latter  could  not 
in  chancery  claim  the  negro  without  at  the  same  time  claiming  the 
|900.    Jb. 

18.  Upon  a^biil  by  a  legatee  against  executors  for  a  legacy,  it  must  be 

shown,  either  by  proof  or  the  admission  of  the  executors,  that  there 
is  a  sufficiency  of  assets  after  the  payment  of  debts,  &c.,  and  this  al* 
legation  need  not  in  equity  be  denied.    Jb» 

19.  Distribution  accounts,  filed  with  answers  of  the  executors,  showing  a 

sufficiency  of  assets,  but  not  introduced  into  the  case  as  testimony, 
are  not  evidence  in  the  cause,  lb, 
90.  The  court  of  chancery  has  no  power  during  the  life  of  the  tenant  for 
life,  to  order  the  proceeds  of  sale  of  the  neg^  to  be  invested  for  the 
benefit  of  the  legatee  in  remainder.  While  the  tenant  for  life  is 
living,  she  is  the  person  to  claim  the  negro.    Jb» 

21.  A  legatee  in  remainder  may  claim  an  inventory,  if  one  is  needed,  but 

cannot  call  for  security.    lb, 

22.  A  decree  was  passed  in  September  1828,  for  the  sale  of  a  deceased's 

real  estate  to  pay  his  debts,  and  appointing  a  trustee  to  make  the 
sale,  who  filed  his  bond,  which  was  approved,  but  made  no  report  of 
sales,  and  nothing  further  was  ever  done  by  him  in  chancery.  In 
October,  1847,  three  of  the  children  of  the  decea.<ied,  filed  their  peti- 
tion in  the  case,  charging  that  the  trustee  had  sold  the  property  and 
received  the  money,  but  had  never  paid  over  the  balance  to  which 
they  and  others  were  entitled,  and  praying  the  appointment  of  a  new 
trustee  to  collect  and  distribute  the  proceeds  of  sale.  The  former 
trustee  being  dead,  a  new  trustee  was  appointed,  who  gave  bond 
and  was  proceeding  to  re-sell  the  real  estate  of  the  deceased,  when 
the  purchasers  under  the  original  trustee  filed  their  petition  averring 
that  they  became  purchasers  of  the  land  from  said  trustee  at  pub- 
lic sale,  on  the  2nd  of  May,  1829,  for  a  full  and  fair  consideration, 
which  they  paid  to  the  trustee,  and  had  ever  since  been  in  posses- 
sion of  the  said  property,  and  had  made  improvements  thereon. 
Upon  proof  establbhing  the  allegations  of  this  petition,  it  was  Held, 
that  under  these  circumstances,  the  sale  by  the  original  trustee 
ought  to  be  affirmed.    Perrin  vs.  Keithleyf  et  al.,  412. 

5S3.  It  must  be  a  strong  case  that  will  justify  the  appointment  of  a  receiv- 
er. The  court  never  exercises  this  power  where  it  is  likely  to  pro- 
duce irreparable  injustice,  or  injury  to  private  rights,  or  where  there 
exists  any  other  safe  or  expedient  remedy.    Spe^hts  V9,  Peien,  472. 

34.  But  in  many  instances,  especially  in  partnership  transactions,  where, 
after  dissolution,  the  parties  cannot  agree  upon  an  adjustment,  and 
the  funds  are  in  the  hands  of  one  partner  alone,  cases  must  arise  for 
the  appointment  ef  a  receiver.    Jb. 
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25.  Two  purties  ag^reed  as  joint  owneri  of  a  vetael  to  carry  freight  from 
Baltimore  to  San  Franeitco^  and  a  portion  of  the  oargro  was  also  a 
joint  concern.  The  partnership  was  dissolved  by  a  saJe  of  the  vgs- 
eel  at  the  latter  place,  and  one  of  the  partners  then  filed  a  bill  for 
an  adjustment  of  accounts,  charging  that  large  proceeds  of  the  ad. 
venture  were  remitted  to  A.  ^  Co.  of  Baltimore,  in  whoee  hands 
they  now  are,  and  avers  that  they  will  be  lost  to  the  concern  if  per. 
mitted  again  to  come  to  the  hands  of  the  defendant.  The  answer 
denies  that  these  fands  belong  to  the  concern,  but  are  defendant's 
own  private  property.  Held:  As  a  final  adjustment  between  the 
parties  of  all  accounts  relating  to  the  concern,  can  alone  determine 
the  rightful  ownership  of  these  funds,  it  is  proper  that  a  receiver 
should  be  appointed,  and  continued  until  such  adjustment  is  made. 

n, 

36.  It  is  not  always  a  necessary  condition  to  the  appointment  of  a  re- 
ceiver, that  the  court  should  be  satisfied  that  the  property  is  in 
imminent  peril.  Where  the  fund  is  prima  facie,  the  proceeds  of  a 
partnership,  it  is  but  a  provident  exercise  of  equity  power  to  place  it 
under  the  care  of  the  court.     76. 

27.  If  one^  partner  in  the  ordinary  course  of  trade,  seeks  to  exclude  ano- 

ther from  taking  that  part  in  the  concern  which  ho  is  entitled  to 
take,  the  court  will  grant  a  rocoivcr.     tb* 

28.  After  dissolution  has  taken  place,  or  is  intended,  if  ono  partner  acts 

against  the  interest  of  the  others,  or  carries  on  trade  with  the 
partnership  funds  on  his  own  account,  or  in  any  other  manner  ex- 
cludes his  copartner  from  that  share  to  which  he  is  entitled  in 
winding  up  the  concern,  equity  will  appoint  a  receiver.     lb, 

29.  Against  the  legal  title,  or  a  strong  presumtivo  title  in  the  defendant, 

the  court  interferes  with  great  reluctance,  and  only  where  the  pro- 
perty is  in  danger  of  being  materially  injured.     76. 

30.  A  bill  was  filed  by  a  distributee  against  the  administratrix,  for  her 

distributive  share  of  the  intestate's  estate,  alleging  herself  to  be 
one  of  the  four  children  of  the  deceased.  The  bill  was  taken  pro 
eonfesso  against  the  administratrix,  and  upon  the  suggestion  of  the 
death  of  one  of  the  four  children,  intestate  and  without  issue,  the 
estate  was  decreed  to  be  distributed  among  the  three  remaining  chil- 
dren. Hklo:  That  this  decree  was  erroneous.  Buckley  rs.  Buek^ 
Uy,  497. 

31.  Though  one  of  the  children  may  have  died  intestate  and  without  issue 

afler  the  death  of  the  father,  the  complainant  can  only  claim  one- 
fourth  of  the  estate  from  the  father's  administratrix.  Her  share  of 
her  deceased  brother's  estate,  she  must  claim  from  his  administrator. 

33.  If  the  father  in  fact  survived  the  son,  the  complainant  cannot,  under 
a  bill  which  denies  this  fact,  claim  to  be  entitled  to  tbo  one- third  of 
the  estate.    7^. 

33.  If  there  were  satisfactory  proof  that  there  were  but  three  children,  the 


SS2  INDEX. 

PRACTICE  IN  CHANCERY.-Con/mtierf. 

complainaut  cannot  contradict  her  bill  which  has  been  taken  jtn 
confesao,     lb, 
31.  The  decree  onljr  directed  the  share  of  complainant  to  be  paid  to  her, 
and  took  no  notice  of  the  shares  that  bad  been  awarded  to  the  other 
distributees.     Hblo:  That  this  cannot  be  right.     lb. 
35.  Upon  a  bill  for  a  discovery  as  to  the  ownership  of  a  certain  draft,  apon 
which  suit  had  been  instituted  in  the  names  of  the  defendants  against 
the  complainant,  the  answer  disclosed  all  the  facts   within  tho 
knowledge  of  defendants,  and   leaves  the  consequences  of  these 
facts,  as  fsr  as  they  affect  the  ownership  of  the  draft,  to  the  court. 
Held  :  That  this  answer  was  sufficient  to  entitle  the  defendant  to  a 
dissolutioi  of  the  injunction  granted  upon  the  bill.    JLdotns,  8ht» 
vivor  of  Burekmeyer  and  Adamt  ss.  WhiUford^  501. 
See  Mistake.     Receiykrs.     Practice. 
SpBciric  ExEccrrxoN  of  Conteaots. 

PRACTICE  IN  THE  COURT  OF  APPEALS* 

1.  Where  a  party  is  not  injured  by  an  instruction,  he  cannot  on  appeal 

ask  a  reversal  of  the  judgment  on  account  of  its  being  granted, 
even  though  there  may  be  error  in  it.  Dakin  va,  Pameroy  and 
Craft  e,  1. 

2.  To  entitle  an  appellant  to  a  reversal  of  a  judgment  on  the  ground  of 

error  in  the  opinion  of  tho  court,  it  must  appear  to  tho  appellate 
tribunal,  that  he  has  been  or  may  have  been  injured  thereby,  and 
such  liability  to  injury  must  appear  upon  the  face  of  the  record. 
Ramsay  and  Jenkins^  vs.  GlaaHf  et  a/.,  56. 

3.  Where  tlie  record  does  not  show  that  any  testimony  was  given  to  tho 

jury,  on  which  the  opinion  of  the  court  could  have  had  the  slightest 
operation,  the  appellate  tribunal  will  regard  such  opinion  as  a  mere 
legal  abstraction,  and  no  matter  how  erroneous  it  may  have  been, 
it  will|  constitute  no  ground  for  the  reversal  of  the  judgment.    lb, 

4.  To  an  action  on  a  collector's  bond,  thti  defendants  pleaded  in  bar,  four 

pleas,  upon  three  of  which,  the  plaintiff  joined  issue,  but  demurred 
to  the  aecond.    This  demurrer  the  court  sustained.    The  cause  was 
then  tried  on  the  issues  joined  on  tho  other  pleas,  and  the  verdict 
and  judgment  were  for  defendants,  and  the  plaintiff  appealed.    No 
appeal  was  taken  by  defendants  from  the  judgment  of  the  court 
sustaining  the  plaintiff's  demurrer  to  the  plea.    Held:  that  the 
correctness  of  the  opinion  of  the  court  as  to  the  validity  of  the 
second  plea,  is  not  open  for  examination  on  this  appeal  by  tho 
plaintiff.    State  vs.  Milbumf  et  aL^  97. 
5.  A  prayer,  that  if  the  jury  find  certain  enumerated  facts,  *'then  the 
plaintiff  is  not  entitled  to  recover,"  is  based,  not  on  the  pleadings, 
but  on  the  proof,  and  in  granting  the  instruction,  the  court  are  to 
be  considered  as  placing  their  opinion,  not  on  the  siructuro  of  the 
pleadings,  but  on  tho  broad  ground  that  if  the  jury  find  the  facts 
as  stated,  tho  plaintiff  cannot  maintain  his  action.     lb. 
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6.  Though  the  county  court  may  err  in  permiUing  an  immaterial  and 

impertinent  question  to  be  asked  of  a  witness,  and  answered,  yet 
if  it  does  not  appear  to  this  court  that  it  had  any  influence  on  ttie 
jury  in  their  finding  on  the  iMUos,  the  judgment  will  not,  for  this 
reason,  be  reversed.    Anfierwn  es.  Oarrett,  120. 

7.  Where  the  appellant   is  not  injured  by  an   instruction,  it  is  no 

ground  for  the  reversal  of  the  judgment,  though  it  may  have  been 
erroneously  granted).     CUmenta  «#«  Smith''9  AdrtCr,  156. 

8.  A  prayer  which  might  mislead  the  jury  is  properly  rejected,  though, 

as  an  abstract  question  of  law,  it  may  be  correct.     Jb. 

9.  To  an  action  of  covenant  upon  certain  articles  of  agreement,  the 

defendant  pleaded  performance  on  his  part,  upon  which  plea  was 
the  only  issue  in  the  case.  The  plaintiff,  besides  the  written 
agreement,  offered  parol  testimony,  to  remove  the  uncertainty  of 
the  description  of  the  land  in  the  agreement,  which  the  county 
court  admitted.  The  jury  gave  a  verdict  for  theplaintiff,  and  as- 
ses'.ed  damages.  Hkld:  That  this  testimony  was  inadmissible  for 
any  purpose  under  the  issue  in  this  case,  and  as  this  court  cannot 
say  that  it  had  no  influence  on  the  jury  in  assessing  the  damages, 
its  admission  is  a  good  cause  for  the  reversal  of  the  judgment. 
Taney  v».  BaehtelL  U05, 

10.  Where  evidence  is  offered  without  its  being  statsd  for  what  purpose 
it  is  offered,  it  is  error  to  reject  it  if  it  was  admissible  for  any  pur- 
pose.    Jb, 

11  The  docket  entries  in  an  ejectment  suit,  showed  that  the  defendant, 
the  tenant  in  possession,  appeared  at  the  imparlance  term,  and  took 
defence  on  wlrrant  under  the  plea  of  not  guilty,  on  which  issue  was 
joined;  and  immediately  thereupon,  withoui  any  new^declaration 
against  th^  defendant,  followed  a  judgment,  **  That  plaintiff  recover 
aga.Dst  the  defendant  his  term,  and  the  sum  of  |500,  his  damages 
claimed  in  his  declaration. "  Two  terms  afterwards  the  plaintiff  ap- 
plied to  the  court  to  amend  these  entries,  by  striking  out  the  words, 
**  plea  not  guilty,  and  defence  on  warrant,"  upon  the  ground  that 
they  were  interlined  by  the  clerk  after  the  rendition  of  the  judg- 
ment. The  court  ordered  the  words  to  be  stricken  out,  and  the 
judgment  to  stand  as  rendered  for  want  of  a  plea;  thus  making  it  a 
judgment  upon  tdl  dieit.  Hkld:  That  this  judgment  was  erroneous 
in  form  and  substance,  both  as  it  originally  stood  on  the  docket,  and 
as  corrected  by  the  court.     Cushwa  vs.  Ctuhwa,  242. 

12.  It  is  competent  for  this  court  to  correct  these  proceedings,  upon  an 
appeal  from  the  judgment  of  the  court  below,  ordering  the  clerk 
to  strike  out  the  entry  of  the  plea,  and  suffer  the  judgment  to  stand 
"for  want  of  a  plea,**  The  point  upon  which  the  judgment  is  ob. 
jeeted  to,  is  distinctly  indicated  by  the  rule  and  order  of  the  court. 

lb. 

13.  The  act  of  1825,  chap.  117,  does  not  apply  to  demurrers,  or  mo- 
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tioDs  in  arrest  of  judgment,  becauie  these  objections  being  to  the 
pleadings,  the  whole  record  is  before  this  court,  and  the  whole  is 
examined  to  arrire  at  the  proper  objections.  Ih» 
14.  Where  an  objection  is  taken  to  the  admimibility  of  evidence  gene- 
rilly,  this  court  is  not  prevented  bj  the  act  of  1825,  ch.  117,  from 
examining  the  pleading?,  because  the  admissibility  of  the  evidence 
is  entirely  dependent  upon  them.     Marshall  rs.  Haney,  SSI. 

15.  The  plaintiff's  counsel  carried  his  nan  in  several  actions  against 

the  defendant,  to  the  clerk's  office,  and  gave  them  to  a  deputy 
clerk,  who  endorsed  them  "filed.*'  The  counsel  then  offered  to 
deposit  them  in  the  usual  receptacle  for  such  papers ,  and  they 
were  handed  to  him  for  that  purpose  without  any  entry  on  the 
docket  of  their  being  filed.  The  defendant  and  his  counsel  after- 
wards, at  different  times  before  the  rule  day  to  plead,  called  at  the 
office  to  know  if  the  nars  had  been  filed,  and  were  informed  by  the 
clerk  and  his  deputies,  after  examination  of  the  docket  and  box  of 
deposit,  that  they  were  not.  When  the  rule  day  had  expired  the 
plaintifi^'s  counsel  called  to  inquire  for  the  pleas,  and  on  being  in- 
formed that  his  nars  had  not  been  filed,  he  went  to  the  box  in  ques- 
tion and  produced  the  nars  from  it.  The  pleas  of  not  guilty  and 
limitations  were,  under  these  circumstances,  filed  after  the  rule 
day.  The  court  on  application  ordered  the  plea  of  limitations  to 
be  stricken  out,  and  the  case  being  tried  on  the  general  issue  to 
the  plea  of  non  cuL,  the  defendant  appealed  from  the  final  judg- 
ment rendered  upon  the  verdict  against  him.  Held:  That  the  de- 
fendant not  being  in  default,  his  plea  of  limitations  should  have 
been  received,  and  that  this  point  is  sufficiently  presented  to  this 
court  on  the  appeal  from  the  judgment.      Sewcomer  vs.  JTeeily, 

263. 

16.  Exceptions  taken  by  a  party  who  does  not  appeal,  cannot  be  intro. 

duced  into  the  record  on  an  nppeal  by  the  other  party.  Hofman 
and  ttixer  vs.  Coombs,  284. 

17.  An  appeal  was  taken  from  Charles  county  court,  on  the  27th  of  March, 

1846,  and  the  record  was  not  filed  in  this  court  until  the  25th  of  May, 
1849.  The  appellee  moved  to  dismiss  the  appeal,  because  the  re- 
cord was  not  transmitted  within  the  nine  months,  and  read  a  certifi- 
cate of  the  clerk  of  the  county,  under  the  seal  of  the  county  court, 
stating  that  the  record  was  detained  in  said  office  by  a  verbal  order 
of  the  appellant's  counsel.  Held:  That  this  certificate  is  not  legiti- 
mately before  this  court  for  any  purpose;  it  has  none  of  the  attributes 
of  legal  evidence,  and  the  appeal  is  protected  by  the  act  of  1842, 
chap.  288     HannonU  Exe^rs^  vs.  State  ^  use  ofRobey,  440. 

18.  A  prayer  '*that  the  jury  must,  upon  the  evidence  if  believed  by  them, 

find  a  verdict  for  the  defendant,**  is  too  general.  It  does  not  die. 
close  a  specific  point  or  proposition  of  law,  to  which  the  attention 
of  the  court  was  invited,  and  the  decision  of  which  would  appear 
by  the  record  on  appeal  to  this  court.     This  the  policy  and  spirit, 
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as  well  &•  the  letter  of  the  act  of  1825,  oh.  U7,  reqairM.     Cook 

tw.  Dutmll,  460 
Set  PaiOTioB.    PiucTiCB  in  CuANCtMY.    Apfkal 
PRESUMPTIONS  OF  LAW  AND  OF  FACT 

1.  A  negro's  going  at  large  an4  acting  as  free  for  any  length  of  time, 

will  not,  per  «e,  be  a  sufficient  foundation  to  presume  a  deed  of 
manumissioD.    Anderson  vs.  GarreU^  190. 

2.  No  presumption  of  a  deed  of  manumission  is  authorised  as  a  matter 

of  law,  to  be  declared  by  the  court,  or  as  a  matter  of  fact  to  be  found 
by  the  jury,  npon  the  mere  ground  that  a  slave  has  gone  at  Urge 
and  acted  as  a  freeman,  with  his  master's  knowledge,  unless  such 
going  at  large  and  acting  as  if  free,  be  for  a  period  of  at  least  twenty 
years  uninterrupted  duration,  lb. 
9,  An  executor  as  such,  has  no  power  in  this  State  to  execute  a  deed  of 
manumission,  and  no  presumption  of  law  or  fact  that  such  deed 
was  executed  by  an  executor,  can  ever  arise.     /6. 

4.  Abandonment  of  a  slave  by  the  owner,  is  not  a  legitimate  mode  of 

nianumiseion  in  this  State,  nor  is  it,  per  ee,  a  sufficient  foundation 
for  the  presumption  of  a  deed  of  manumission.     i6, 

5.  On  a  petition  for  freedom  it  was  proved  that  Raekael,  the  mother  of 

the  petitioners,  was  permitted  by  her  mistress  in  the  spring  of  1831, 
to  go  and  live  with  Aaton  her  reputed  husband,  under  an  agreement 
between  the  mistress  and  Aaron,  that  he  should  have  Rachael  free 
forever  thereaAer,  upon  condition  that  he  would  raise  and  support 
for  her  mistress  two  of  RachaePe  children  then  bom.  At  that  time 
Rachael  was  thirty-five  years  of  age,  and  able  to  work  and  gain  a 
sufficient  livelihood  and  maintenance,  and  has  ever  since  up  to  the 
trial  of  the  case  in  April  1851,  gone  at  large  and  acted  as  a  free 
woman,  and  was  still  at^  large  and  so  acting,  never  having  been 
molested  by  he^  mistres?,  who  died  1846,  (and  who  during  her  life 
knew  of  and  assented  to  RachmeVB  so  going  at  large  and  acting  as 
free,)  nor  by  her  representatives  since  her  death.  The  petitioners 
were  born  whilst  Rachael  was  so  going  at  large,  and  filed  their 
petition  for  freedom  in  March  1849.  Hsld: 

laL  That  it  is  competent  for  the  jury  to  presume  from  these  facts 
that  her  mistress  legally  manumitted  Rachael  before  the  birth  of 
the  petitioners,  and  that  it  was  not  necessary  to  prove  that  RachaeVa 
mistress  manumitted  them  or  either  of  them,  by  a  deed  executed  ac- 
cording to  the  act  of  1796,  oh.  67,  by  the  actual  production  of  such 
deed. 

Snd.  That  the  jury  from  these  facts  ought  to  presume  that  Rachael  was 
legally  manumitted  at  the  time  she  was  first  sufifered  to  go  at  large, 
and  that  her  children  born  while  she  was  so  going  at  large  are  enti- 
tled to  their  freedom.    Hendermm  ve.  Jaeon^  pi  al^  ^^^* 
See  Fkiscital  and  Surxtv,  4,  6. 

Rule  ik  Shxllet's  Case,  8.    Evidence,  4*^ 

74        V.9. 
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PRIMOGENITURE. 

See  Rule  m  Shbllet'i  Cask.G,  8,  11. 

PRINCIPAL  AND  SURETY. 

1.  A  principal  in  a  bond  agreed  with  his  sureties,  that  he  would deiiTer 

bark  taken  from  the  land,  for  the  purchase  of  which  the  bond  was 
given  to  J.  B,  Sc  Co,y  and  apply  the  proceeds  to  the  payment  of 
the  bond.  The  payee  in  the  bond  assigned  it  to  one  of  the  firm  of 
J.  B.  Sc  Co.t  who  were  not  parties  to  the  contract,  but  afterwards 
assented  that  the  purchase  money  of  the  bark  should  be  so  applied; 
and  the  bark  was  sold  and  delivered  to  them  accordingly.  Held: 
That  it  was  not  competent  for  the  principal,  and  J.  B,  8f  Co.,  to 
apply  the  proceeds  of  the  bark  to  any  purpose  inconsistent  with 
such  contract,  without  the  consent  of  the  sureties.  Bavgker't 
Exc*rs,  vs.  Duphorrii  et  oL,  314. 

2.  If  J.  B,  fy  Co,  received  bark  enough  to  cover  the.  amount  of  the 

note,  and  the  assi^ee  assented  to  the  order  to  pay  it,  it  was  paid, 
and  the  parties  between  themselves  cannot  afterwards  revoke  the 
payment,  where  the  rights  of  third  parties  are  concerned.    Jb. 

3.  By  such  payment  the  sureties  are  discharged,  and  their  liability 

cannot  be  revived  by  any  subsequent  arrangement  by  the  princi- 
pal and  J.  B.  8c  Co.,  to  give  the  fund  arising  from  the  bark  a  differ- 
ent application,    lb. 

A.    This  fund  was  dedicated  to  the  payment  of  the  bond,  and  the  as- 

'  signee  having  notice  of  this  fact,  and  assenting  to  it,  the  proceeds 

of  the  bark  in  his  hands,  were  applicable  to  the  bond,  in  the  first 

instance;  and  as  soon  as  he  became  its  owner,  by  assignment,  the 

law  reg^ards  it  as  paid.     Jb. 

$,  As  a  general  proposition,  it  is  true,  that  where  a  contract  is  made 
by  a  principal  with  a  third  party,  to  pay  a  debt  where  sureties  are 
concerned,  the  latter  must  be  parties  to  such  contract,  in  order  to 
make  it  binding  upon  such  third  party,  and  irrevocable.    lb. 

6.  But  if  such  third  party  has,  in  any  way,  assented  to  the  application 
of  the  fund  to  a  particular  debt,  with  notice  that  such  direction  was 
given  to  it  to  indemnify  sureties,  or  if  he  receives  it  with  that  un- 
derstanding, he  has.  acquiesced  in  the  ag^ement,  and  it  cannot  be 
changed  without  the  assent  of  the  sureties.     lb, 

7'.  A  security  thus  given,  and  a  fund  thus  pledged,  must  enure,  by 
operation  of  law,  to  the  benefit  of  sureties,  and  cannot  be  after^ 
wards  diverted  to  their  prejudice,  and  the  depository  will  be  bound 
to  apply  it  as  directed,  whether  the  sureties  are  expressly  parties 
or  not.    /6. 

8.  The  assent  qf  J.  B,  $f  Co.,  to  apply  the  proceeds  of  the  bark  to  the 
payment  of  the  bond,  was  sufiicient,  without  their  being  parties 
to,  or  noi\fied  of,  the  contract  between  the  principal  and  hia  sure- 
ties,    lb. 

See  Limitation  op  Actions,  2,  3. 

PROBATE  OF  WILLS. 
Set  Orphans  Court. 
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PROMISE, 

See  Practice,  60,  61,  62. 

PROMISSORY  NOTES. 

See  Bills  of  Exciia>;ge,  Slc. 
QUIET  POSSESSION,  COVENANT  FOR. 

See  Covenant,  8. 

RECEIPTS. 

1.  It  is  admissible  to.  show  by  parol,  that  a  receipt  ezecutod  by  the  ap. 
pellant  to  his  mother,  stating  that  he  had  received  from  her,  as  his 
guardian,  the  sum  of  $571.64,  being  his  distribativo  share  of  his 
father's  personal  estate,  was  intended  to  operate  as  a  payment  of  so 
much  money  upon  lands,  for  the  purchase  of  which  he  had  made 
a  parol  agreement  with  his  mother.     Shepherd  m.  Bevtn,  et  aUt  32. 

3*  Any  paper  that  purports  to  be  a  receipt  or  acknowledgment  for  the 
payment  of  money,  may  be  explained  or  contradicted.     lb, 

3.  There  are  many  decisions  both  at  law  and  in  equity,  which  decide 
that  receipts  in  deeds  are  only  prima  facie  evidence  of  payment, 
and  that  parol  evidence  is  admissible  to  contradict  such  receipts, 
but  where  fraud  is  out  of  the  question,  there  is  no  decision  which 
goes  so  far  as  to  decide  that  parol  evidence  is  admissible,  to  vary, 
contradict  and  render  utterly  void  a  solemn  deed.  Woollen'e  Excr*8, 
V9.  Hillen,  163. 

See  Evidence,  29. 

RECEIVEHS,  APPOINTMENT  OF,  &c. 

1 .  It  must  be  a  strong  case  that  will  justify  the  appointment  of  a  receiv- 
er. The  court  never  exercises  this  power  where  it  is  likely  to  pro- 
duce irreparable  injustice,  or  injury  to  private  rights,  or  where  there 
exists  any  other  safe  or  expedient  remedy.    Speights  vs.  Peters,  472. 

S.  But  in  many  instances,  especially  in  partnership  transactions,  where, 
after  dissolution,  the  parties  cannot  agree  upon  an  adjustment,  and 
the  fupds  are  in  the  hands  of  one  partner  alone,  cases  must  arise  for 
the  appointment  of  a  receiver.    Ih, 

3.  Two  parties  agreed  as  joint  owners  of  a  vessel  to  carry  freight  from 

Baltimore  to  San  Franeisco,  and  a  portion  of  the  cargo  was  also  a 
joint  concern.  I'ho  partnership  was  dissolved  by  a  sale  of  the  vcr- 
sel  at  the  latter  place,  and  one  of  the  partners  then  filed  a  bill  for 
an  adjustment  of  accounts,  charging  that  large  proceeds  of  the  ad. 
venture  wore  remitted  to  A,  ^  Co.  of  Baltimore,  in  whose  hands 
they  now  are,  and  avers  that  they  will  be  lost  to  the  concern  if  per- 
mitted again  to  conr.e  to  the  hands  of  the  defendant.  The  answer 
denies  that  these  funds  belong  to  the  concern,  but  are  defendant's 
own  private  property.  Held:  As  a  final  adjustment  between  the 
parties  of  all  accounts  relating  to  the  concern,  can  alone  determine 
the  rightful  ownership  of  these  funds,  it  is  prop^x  tha^^  receiver 
should  be  appointed,  and  continued  until  such  ^A;»«liO<i<^^^""^*^** 

*  lb. 

4.  It  is  not  always  a  necessary  condition  to  the  arv^  vvC^^  ^^  ^  ^^ 


688  INDEX 

RECEIVERS,  &c.^Continued. 

ceiver,  that  the  court  shoald  be  satigfied  that  the  propertj  is  in 
immiDent  peril.  Where  the  fund  is  prima  foeie,  the  proceed*  of  a 
partnership,  it  is  bat  a  provident  exercise  of  equity  power  to  place  it 
under  the  care  of  the  court.     Jb, 

5.  If  one  partner  in  the  ordinary  course  of  trade,  seeks  to  exclude  anc 
ther  from  taking  that  part  in  the  concern  which  he  is  entitled  to 
take,  the  court  will  grant  a  recoiyer.     Ih. 

€.  AAer  dissolution  has  takei^  place,  or  is  intended,  if  one  partner  acts 
against  the  interest  of  the  others,  or  carries  on  trade  with  the 
partnership  funds  on  his  own  account,  or  in  any  other  manner  ex- 
cludes his  copartner  from  that  share  to  which  he  is  entitled  in 
winding  up  the  concern,  equity  wilt  appoint  a  receiver,     lb. 

7.  Against  the  legal  title,  or  a  strong  presumptive  title  in  the  defendant, 
the  couK  interferes  with  great  reluctance,  and  only  where  the  pro- 
perty is  in  danger  of  being  materially  injured.     lb. 
REMAINDER  VESTED. 

See  Will  xtro  Testament,  13. 

REMia>Y  AT  LAW. 

See  Court  of  Chakcert.  13. 

REMOVAL  OF  CASES. 

1.  Issues  framed  upon  a  caveat  to  a  will,  and  sent  by  the  orphans  court 
to  the  county  court  for  trial,  may  be  removed  to  any  adjoining  eoun- 
ty  for  trial.     Towtuhend  vs.  Townshend,  506. 

See  Negroes  and  Slaves,  6,  8. 

RENTSP'AND  PROriTS. 
See  Dower,  9. 

REPRESENTATION  OF  QUANTITY. 

See  Court  of  Chancery,  14, 15,  16. 
RES  GESTA. 

See  EviDi£NCE^  21. 

RESIDENCE  OF  SLAVES. 

See  Negroes  and  Slaves,  3,  4. 

RETROSPECTIVE  LAWS. 
See  Constitutional  Law. 

REVOCATION  OF  WILLS. 

1.  The  destruction  of  a  will  in  the  presence  of  the  testator,  or  even  by 
his  own  hands,  will  not  amount  to  a  revocation  in  law,  unless  he 
had  at  the  time  capacity  to  understand  the  nature  and  eflect  of  the 
act,  and  performed  it,  or  directed  it  to  be  performed,  freely  and  vol. 
untarily,  with  intent  to  effect  a  revocation.  Shodet,  et  el.,  *t. 
Vifuon,  et  al.,  169. 

RULE  IN  SHELLEY'S  CASE. 

1.  A  tesUtor  by  his  will,  executed  in  1788.  deviwd  as  follows :  ••  1  give 
and  bequeath  to  my  son  i.  Z>*,  the  u—  of  the  planUtion  whereon  I 
now  live,  to  him,  the  said  /.  Z>.,  dwring  his  natural  lifs^  and  if  it 
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should  please  God  that  the  said  /.  D.  should  have  issuti  born  of  his 
body  lawfully  begotten,  then  such  tssue  after  the  death  of  the  said 
/.  i>M  to  have  the  aforesaid  devised  premises  in  fee  tail,  bat  if  the 
said  /.  D.  should  die  without  issue  of  his  body  lawfully  begotten,*' 
then  over  to  his  son  T.  D.,  in  fee  simple.  Held  :  That  under  this 
devise,  /.  D.  took  only  a  life  estate,  and  not  an  estate  tail  general, 
and  that  the  rule  in  Shelley^s  ca^e  does  not  apply,  Chelton  t«. 
Henderson^s  Lessee,  439. 
S.  This  rule  is  not  an  imperious  rule  of  law  which  must  control  the  op. 
eration  of  a  will,  no  matter  how  clearly  a  contrary  intention  may  be 
expressed  upon  its  face,  but  it  is  a  rule  of  construction  that  must 
prevail,  except  in  cases  where  a  contrary  intention  satisfactorily 
appears  by  the  will  itself.  lb. 
Z,  It  was  established  in  England  as  a  convenient  and  necessary  rule  of 
construction,  by  which  the  intention  of  the  testator  was  to  be  effec- 
tuated, not  defeated.      lb, 

4.  Even  if  in  such  a  case  in  England,  the  technical  import  of  the  word 

** heirs*'  should  be  regarded  as  conclusive  evidence  of  the  intent  of 
the  testator,  that  the  rule  should  operate  and  countervail  all  other 
expressions  in  the  will  indicating  a  contrary  intent,  yet  it  does  not 
follow  that  the  same  principle  must  govern  a  case,  whore  the  word 
**  heirs,*'  is  not  used.     Jb, 

5.  The  word  **  issue,"  is  a  term  of  equivocal  import,  being  either  a  word 

of  limitation  or  of  purchase,  according  to  the  intent  of  the  testator, 
deduced  from  the  expressions  contained  in  the  will.     lb. 

6.  In  England,  every  inference  is  in  favor  of  the  rights  of  primogeni- 

ture, and  all  presumptions  are  in  favor  of  the  acquisition  of  title  to 
land,  by  descent  ratbtr  than  by  purchase.     lb, 

7.  In  England,  the  word  ** issue,"  when  used  in  a  will,  is  construed  a 

word  of  limitation  and  not  of  purchase,  unless  the  intent  of  the  tes- 
tator to  use  it  as  a  word  of  purchase,  is  so  conclusively  shown  by 
other  expressions,  as  to  repel  such  an  interpretation.    lb. 

8.  In  this  State,  since  the  act  of  1786,  no  partialities  or  presumptions  in 

favor  of  primogeniture  or  heirs  at  law,  can,  as  applicable  to  a  case 
like  the  present,  be  said  to  exist.    Jb. 

9.  The  right  of  testamentary  disposition,  where  the  intent  of  the  testa^ 

tor  satisfactorily  appears,  is  to  be  favored  and  fully  effectuated,  un- 
less in  contravention  of  some  established  principle  of  law,  over 
which  the  intent  of  the  testator  can  exert  no  control.    lb, 

10.  Courts  of  justice  will  be  astute  in  discovering  the  real  intent  of  the 

testator,  and  the  means  by  which  that  intent  is  to  be  carried  into 
effect     lb. 

11.  The  act  of  1786,  ch.  45,  abolished  the  right  of  primogeniture,  and 

made  all  estates  tail  general  thereafter  acquired   to  descend  as  fee- 
simple  estates,  and  by  the  act  of  1782,  ch.  23,  ^^  estate  ui  fee.la\\ 
may  be  conveyed  in  the  same  manner  as  an       \<M  ^  lQ«-%vixi^\f&- 
lb.  ^ 
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12.  The  clear  intent  of  the  testator  in  this  will,  was  that  his  son,  /.  D  , 

should  enjoy  the  plantation  during  his  life,  and  if  he  should  bare 
*< issue,'*  such  "issue,"  after  his  death,  should  have  the  land  in  fee- 
tail.    Jb. 

13.  The  rule  in  Shelley's  eoae,  has,  in  this  State,  in  a  case  l>ke  this,  no 

principle  of  reason,  expediency  or  policy  to  sustain  it,  and  it  would 
wholly  defeat  the  clearly  expressed  intent  of  the  testator.    lb, 

14.  Thb  court  cannot  assent  to  the  doctrine  that  the  rule  in   Shel» 

ley's  ease,  must  be  applied  without  reference  to  testamentary  inten- 
tion, as  applying  to  cases  since  the  act  of  1786,  ch.  46.  That  rule 
is  not  applicable  to  a  case  like  this.  Jb. 
13,  In  construing  wills  since  the  passage  of  the  act  of  1783  and  1786,  we 
must  look  not  merely  to  the  law  as  it  prevails  in  Englandt  but  to  its 
altered  condition  in  this  State,  since  the  passage  of  those  acts. 

Jh. 

SALES. 

1.  The  right  of  a  party  who  had  ijurchased  a  elave,  warranted  by  the 
vendor  to  be  sound,  bat  who  proved  to  bo  unsound,  to  rescind  the 
contract  does  not  depend  upon  the  fact  that  he  returned  oroficrcd  to 
return  thn  nrg-ro  within  a  reasonable  time  after  the  sale,  but  whether 
he  did  so  within  a  reasonable  time  after  he  discovered  the  alleged 
fraud.     Clements  vs.  Smith^t  Adm*r,  156. 
9.  The  party  defrauded  has  the  option  ol  acquicscinf;  in  the  agreement 
or  of  avoiding  it,  but  if  he  elect  the  latter,  ho  is  bound  to  manifest 
his  determination  within  a  reason  alio  time  afler  discovery  of  tho 
fraud.     lb, 
?.  Proof  was  offered  that  a  certain  R.  P.,  claiming  to  act  as  trustee,  em- 
ployed witness  to  sell  all  the  estate  of  Walter  Clarke,  and  that  at  the 
sale  he  sold  the  negro  woman  Jemimaf  to  Caleb,  the  brother  of  said 
WaJter,  and  that  Walter  there  delivered  the  woman  to  Caleb,    The 
witness  does  not  know  what  was  bid  for  the  woman,  or  whether  the 
money  so  bid  was  ever  paid;  that  the  woman  was  never  out  of  pos- 
session of  Walter,  except  as  stated,  but  continued  in  his  possession  to 
his  death,  and  afterwards  with  his  widow.     Held:  That  this  testi« 
mony  was  not  sufficient  to  justify  the  inference  that  there  was  a  sale 
of  the  negro  woman  in  question  from    Walter  to  Caleb  Clarke,  and 
that  it  was  error  to  permit  it  to  go  to  the  jury  for  that  purpose . 
Clarke's  Mm'r,  vs.  Maniott's  Mm'r,  331. 

4.  This  evidence  might  have  led  to  the  conclusion  that  Walter,  stand- 

ing by  and  remaining  silent,  while  the  auctioneer,  by  direction  of 
R,  P.,  was  selling  the  negro,  thus  forfeited  his  title  to  his  brother, 
provided  the  latter  had,  at  the  time,  taken  possession,  or  had  ever 
^      afterwards  claimed  the  property,     lb. 

5.  The  question  of  sale  or  no  sale  is  a  question  of  law,  and  is  not  to 

be  decided  by  the  opinions  of  witnesses:  it  is  also  a  question  of 
law  what  shall  be  deemed  a  delivery  on  the  sale  of  goods.    Ih. 

6.  Every  contract  obligatory,  ought  to  have  a  quid  pr^  qvo,  and  pay- 
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ment  ought  to  be  made  on  the  delivery  of  the  goods,  except  when 
a  future  day  is  agreed  on.    15. 
7.  There  must  be  a  delivery  of  goods  with  intent  to  vest  the  right  of 
possession  iu  the  vendee,  and  there  must  be  an  actual  acceptanze  by 
the  latter,  with  intent  to  take  possession  as  the  owner.     lb, 

S\LES  BY  TRUSTEES  IN  CHANCERY. 

1.  A  decree  was  passed  in  September  1828,  for  the  sale  of  a  deceased's 
real  estate  to  pay  bis  debts,  and  appointing  a  trustee  to  make  the 
sale,  who  filed  bis  bond,  which  was  approved,  but  made  noieportof 
sales,  and  nothing  further  was  ever  done  by  him  in  chancery.  In 
October,  1847,  three  of  the  children  of  the  deceased,  filed  their  peti- 
tion in  the  case,  charging  that  the  trustee  had  sold  the  property  and 
received  the  money,  but  had  never  paid  over  the  balance  to  which 
they  and  others  were  entitled,  and  praying  the  appointment  of  a  new 
trustee  to  collect  and  distribute  the  proceeds  of  sale.  The  former 
trustee  being  dead,  anew  trustee  was  appointed,  who  gave  bond 
and  was  proceeding  to  re-sell  the  real  estate  of  the  deceased,  when 
the  purchasers  under  the  original  trustee  filed  their  petition,  averring 
that  they  became  purchasers  of  the  land  from  said  trustee  at  pub- 
lic sale,  on  the  2nd  of  May,  1829,  for  a  full  and  fair  consideration, 
which  they  paid  to  the  trustee,  and  had  ever  since  been  in  posses- 
sion of  the  said  property,  and  had  made  improvements  thereon. 
Upon  proof  establishing  the  allegations  of  this  petition,  it  was  Held, 
that  under  these  circumstances,  the  sale  by  the  original  trustee 
ought  to  be  affirmed.     Perrin  vs.  Keilhley,  et  al.,  412. 

SCIRE  FACIAS. 

See  Corporations,  10, 11. 

SEIZIN. 

See  Adverse  Possession,  1. 

SET  OFF. 

See  AssiGKMENT.  fL  3. 

SHELLEY  »S  CASE. 

See  Rule  in. 
SOVEREIGN  POWER  OF  THE  STATE. 

See  Construction  of  Acts,  &.c.,  12  to  15. 
SPECIAL  CONTRACT. 

See  Assumpsit,  5,  7. 

SPECIFIC  EXECUTION  OF  CONTRACTS. 

1.  In  this  cose  a  parol  contract  for  the  sale  of  iands  made  by  the  ances- 

tor of  the  complainant  with  tho^ defendant,  was  decreed  to  be  spe- 
cifically executed  upon  proof  that  it  waa  partly  performed  by  delive- 
ry of  possession  in  puraaance  of  the  agreement.  Morris  v9.  Harris^ 
19. 

2.  Mere  inadequacy  of  price,  unattended  by  fraud  or  circumstances  of 

suflpicion,  is  do  ground  of  objection  whero  the  conu^cl  *»  ^^  '^^ 
voluntary,  and  will  not  influence  a  court  of  equity  ^gaii^s^  enfotc. 
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ing  a  specific  performance,  where  no  undue  arlvanuge  is  taken. 
Skepherd  V8.  Be.vin,  32. 

3.  In  an  ogreement  made  by  a  parent  with  a  child,  a  slight  considera- 

tion will  be  sufficient  to  support  it.     lb. 

4.  Money  expended  in   the  improvement  of  lands,  on  the  faith  of  the 

contract,  constitutes  a  consideration  on  which  to  ground  a  claim 
for  specific  performance.     Jb. 

5.  A  parol  agreement  made  by  the  appellant  with  his  mother,  that  the 

latter  should  convey  to  him  certain  lands,  provided  he  would  re- 
linquish  to  her  his  interest  in  his  father's  personal  estate,  was  de- 
creed to  he  specifically  executed  against  the  heirs  of  the  mother, 
upon  proof  clearly  establishing  it,  and  that  it  had  been  in  part  per- 
formed by  appellant^s  taking  possession  and  making  improvements 
on  the  lands,  and  executing  a  receipt  to  his  mother,  as  his  guar- 
dian, for  his  share  of  his  father's  personal  estate,  with  the  under. 
standing  that  it  was  to  carry  out  this  agreement.     Jb. 

6.  This  court  is  not  anxious  to  grasp  at  slight  circumstances,  to  take  a 

case  out  of  the  operation  of  the  statute ;  nor  to  allow  any  latitude 
of  construction,  whore  there  is  any  equivocation  or  uncertainty. 
The  contract  must  be  clear  and  definite,  and  the  acts  done  should 
bo  equally  clear  and  definite,  and  solely  with  a  view  to  the  agree, 
ment  being  performed.     Jb. 

7.  A  vendee  contracted  in  writing  to  purchase  *<  a  farm  or  tract  of  land, 

called  Motker^s  Cam,  containing  one  hundred  and  seventy-three 
acres,  more  or  less  f**  for  which  he  promised  to  pay  the  gross  sum  of 
|2,300.  At  the  time  the  contract  was  made,  the  vendor,  when  ques- 
tioned as  to  the  number  of  acres,  told  the  vendee,  that,  *  'he  had  heard 
his  brother  say,  that  the  old  plat  called  for  one  hundred  and  seven- 
ty-three acres,  but  he  did  not  himself  know  the  quantity,  never  hav- 
ing seen  it  surveyed."  Held:  That  this  statement  of  the  vendor, 
cannot  be  considered  such  a  representation  as  would  make  it  inequi- 
table to  compel  the  vendee  to  perform  the  contract,  though  the 
farm  was  found  to  contain  but  one  hundred  and  forty-fiv«  acres 
Stull  vs.  JIurU,  446. 

STAMP. 

See  Bills  of  Exchange,  &c.,  8,  9. 
Construction  of  Acts,  &c.,  15. 

STATUTE  OF  FRAUDS. 

Sec  Evidence,  17. 

Specific  Execution,  &c.,  6. 
TAXES. 

See  Construction  of  Acts,  &c.,  9,  10,  11. 

TENANT  IN  COMMON. 
See  Trover,  8. 

TERMOR. 

See  Trover,  3,  4,  5,  8. 
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tORT. 

See  Assumpsit,  3. 

tRESPASS. 

See  Trover,  3,  6,  7. 
TROVER. 

1.  The  defendant  in  an  action  of  trover,  cannot  ptove  that  the  title 

to  the  property  in  diapate  was  not  in  the  plaintiff,  but  was  at  the 
time  of  the  conversion  outstanding  in  a  third  party,  with  whom 
defendant  had  no  connection  or  privity,  either  to  defeat  the  action 
or  in  mitigation  of  damages.     Marker  99,  Dement,  8. 

2.  A  defendant  in  trover  caiinot  set  up  property  in  a  third  person, 

without  showing  some  title,  claim  or  interest  in  himself,  derived 
from  such  person.     Jb. 

3.  In  an  action  of  trespass  or  trover  by  a  termor  against  his  reversioner, 

for  an  unauthorised  interruption  of  his  possession  during  the  term, 
the  measure  of  damages  is  the  actual  loss  sustained  by  the  leasee. 

lb. 

4.  But  in  such  an  action  against  a  stranger  and  wrong  doer,  the  term- 

or is  treated  as  the  absolute  owner  of  the  property,  and  he  is 
entitled  to  recover  its  full  value.     lb, 

5.  The  termor  being  bound  to  restore  the  property  to  the  person  from 

whom  he  obtained  it,  or  to  stand  responsible  in  damages  for  its 
full  value,  has  the  right  to  recover  its  full  value  from  a  stranger, 
who  has  wrongfully  deprived  him  of  it.     16. 

6.  Upon  the  ground  of  ulterior  responsibility,  the  borrower  of  a  chat- 

tel may  maintain  an  action  of  trespass  or  trover  against  a  wrong 
doer,  who  has  violated  his  possession,  and  recover  the  full  value 
of  the  property  of  which  he  was  dispossessed.     lb, 

7.  A  pawnee  of  goods  may  maintain  trespass  against  a  stranger,  who 

takes  them  away  and  recover  their  whole  value  in  damages,  though 
they  were  pledged  to  him  for  less,  because  he  is  answerable  for 
the  excess  to  the  owner.     Jb, 

8.  There  is  no  analogy  between  tho  case  of  a  termor  suing  for  property 

wrongfully  taken  from  his  possession,  and  that  of  a  tenant  in  com- 
mon, or  part  owner  of  a  chattel  suing  for  his  proportionate  share  or 
interest.  The  latter,  unless  a  plea  in  abatement  is  interposed,  may 
recover  in  trover  or  trespass  his  aliquot  share,  but  he  is  under  no 
ulterior  responsibility  to  his  co-tenant.     lb. 

9.  Conversion  is  the  wrongful  asportation  of  a  chattel  with  the  intent 

to  appropriate  it  to  the  taker's  use,  and  when  such  'asportation 
and  intent  are  proved,  the  conversion  is  established,  no  matter 
under  what  impression  the  taker  may  have  acted.    lb. 

10.  The  motive  by  which  a  defendant  was  influenced  in  converting  to 

his  own  use  the  property  of  another,  is  only  admianble  when  Ib" 
troduoed  to  repel  an  attempt  by  the  plaintiff  t^  fec<yver  from  bim.  in 
an  action  of  trover,  exemplary  damages.     ^^ 
IK  If  a  defendant  in  trover  or  trespass  fails  to  |k\^ '     '^  ^Jo^X^m^til  to  iV% 

73        V.9   ,  ^*  . 
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suit  of  one  tenant  in  common,  to  recover  hit  interest  in  the  chattel, 
be  is  precluded  from  interposing  such  a  plea  to  a  eecond  soit,  by 
another  each  tenant  for  his  share.     Jb, 

12.  The  establishment  of  the  fact,  that  the  defendant  thought   himseir 

the  bona  fide  purchaser  of  the  slsTes,  and  under  this  belief  acted 
in  good  faith  in  seizing  and  taking  them  from  the  plaintiff,  woald  not 
impose  upon  the  latter  the  necessity  of  proving  a  demand  and  refu- 
sal,   lb. 

13.  The  acts  of  Assemblj  of  this  State  authorise  the  maintenance  of  an 

action  of  trover  against  administrators  for  an  alleged  conversion  by 
their  intestate.    Brummeit  v«.  Golden*8  AdvCt^  95. 
Set  Limitations  or  Actions,  4. 

TRUSTEES. 

See  Sales  bt. 

TRUSTEE  IN  INSOLVENCY. 
Set  EviDBNcp,  19,  20,  26. 
Jurisdiction,  6,  9. 
Insolvent  Debtor,  1,  2,  3,  5. 

UNCERTAINTY. 

Set  DBtoRiPTioN  OF  Land,  1. 
UNDUE  PREFERENCE. 

See  Insolvent  Debtor,  5. 

USURY. 

1.  It  is  no  defence  that  the  debt  for  vrhioh  the  note  was  pledged  as  securi. 

tj  was  tainted  with  asnry ;  the  makers  of  the  note  cannot,  for  this 
reaBon,  avoid  the  contract.    Choynn  <f  Co.  «s.  Letf  et  dl.,  137. 

2.  Before  the  act  of  1845,  chap.  352,  if  the  debtor  or  any  person  who 

had  a  right  to  represent  him,  asked  in  chancery  to  be  relieved 
from  the  payment  of  any  usurious ^debt,  the  principal  and  legal  in- 
terest must  be  paid.    Jb. 

3.  This  act  will  not  permit  any  person  to  avoid  the  contract  in  any  suit 

whether  in  law  or  iu  equity ;  the  principal  and  legal  interest  are 
still  due  and  to  be  paid,  and  the  creditor  is  entitled  to  all  the  securl. 
ties  which  he  has,  just  at  if,  by  the  original  terms  of  the  contract, 
it  had  been  to  pay  the  principal,  with  legal  interest.    Jb, 

4.  The  act  of  1845,  cannot  be  regarded  as  violating  the  obligation  of  any 

contract,  so  far  as  it  operates  upon  the  contract  of  loan^  it  upholds 
and  sustains  it  in  part.    Baugher  tt  al.,  vt.  Helton,  299. 

5.  Under  the  act  of  1704,  a  party  could  in  equity  obtain  relief  against 

an  usurious  contract  only  by  paying  or  offering  to  pay  the  princi- 
pal sum  with  legal  interest.    Jb. 

6.  Neither  could  the  borrower  maintain  an  action  of  trover  at  law, 

under  this  act  of  1704,  to  recover  goods  hypothecated  to  secure  an 
usurious  debt,  unless  he  tendered  the  amount  actually  loaned.  Jb. 

7.  If  a  borrower  has  paid  money  on  an  usurious  contract,  neither  law 
'  nor  equity  will  enable  him  to  recover  more  than  the  exoesi  paid 

beyond  the  principal  and  law  Ail  interest.    Jb. 
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8.  The  borrower  is  at  all  times  and  under  all  circumstances  under  a 

moral  obligation  to  pay,  or  tender,  the  sum  actually  loaned,  with 
legal  interest,  as  a  fair  compensation  for  its  use.   *Ib. 

9.  The  act  of  1815,  onlyHsompels  the  borrower,  who,  as  a  d^emlimt,  seeks 

to  protect  himself  against  a  usurious  contract,  to  do  precisely  what 
he  was  before  obliged  to  da  when  he  stood  in  the  position  of  plmn- 
Hff,    lb. 

10.  A  borrower  can  haye  no  right  as  a  matter  of  prirate  justice,  to  re- 

pudiate his  contract,  so  asto  escape  from  the  payment  of  the  sum 
actually  received.    lb. 

11.  The  act  of  1845,  chap.  353,  is  free  from  objection,  and  is  to  be  en- 

forced as  a  valid  exercise  of  legislatiTe  power.    lb. 
VENDOR,  VENDEE. 

See  Court  of  Chancbrt,  13,  14,  15. 

VENDOR'S  LIEN. 

See  COUBT  of  CHANCStT,  13. 

VESTED  RIGHTS. 

See  Constitutional  Law,  8,  12. 

WARRANTY. 
See  Fraud,  1. 

COYRNANT,  4. 

WILL  AND  TESTAMENT. 

1.  In  order  to  make  a  paper  the  last  will  and  testament  of  a  deceaned 

person  tt  the  time  it  is  written,  it  must  appear  that  such  person 
possessed  the  snimtim  tesiandi  at  that  time.    Boofier  m,  Rogertt  44. 

2.  A  paper,  though  not  a  last  will  and  testament  at  the  lime  it  is  writ* 

ten,  may  be  made  such  afterwards  by  adoption,     lb. 

3.  A  paper,^though  intended  merely  as  instructions  or  a  momorandum,  to 

enable  the  scriviner  to  prepare  the  will,  will  be  admitted  to  probate,  if 
the  more  formal  will  be  left  unfinished  by  reason  of  any  act  which 
the  law  pronounces  to  be  the  act  of  God.    lb. 

4.  There  must,  however,  be  a  continuance  of  the  intention  of  the  de- 

ceased, down  to  the  time  when  the  act  of  God  intervened  and  pre- 
vented the  execution  of  the  formal  instrument,     lb. 

5.  An  immediate  or  sudden  death  is  not  required,  if  according  to  the 

proof,  the  jury  are  satisfied  that  there  was  no  change  of  intention 
in  regard  to  the  provisions  of  the  will.     lb. 

6.  Where  two  clauses  in  a  will  operate  upon  on  the  same  property, 

giving  it  to  different  devisees,  the  subsequent  clause  operates  as  an 
abrogation  of  the  former,  and  the  devisee,  under  such  subsequent 
clause,  takes  the  whole.    Hollins  v§.  Coonan^  62. 

7.  A  testatrix  desired  all  her  negroes  to  be  liberated,  and  ^ecU^^  ^^^^  ^^^7 

are,  **  by  this  my  will,  liberated  and  set  free  in  the  in atiB^^  ^^^  ^^^"^ 
following:"  She  then  enamerates  three  who  ar^  V)e  ^^^^  ^^  ^^^ 
death,  and  then  proceeds,  **  my  negro  woman  ^  ^^y&T^*^^^ 
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man  BaHli  to  be  fred  at  the  expiration  of  four  yean  from  the  date  of 
mj  decease,"  and  then  enumerates  others  who  were  to  be  free  with 
Iheir  increase  at  the  age  of  twentj-five  years.  Hblo  :  that  the 
issue  of  Beck  hare  no  claim  to  freedom  under  this  will.  Anderson 
M.  Oarreti,  120. 

8.  A  testator  bequeathed  certain  negroes  to  his  son,  **tobe  paid  to  him 

after  the  natural  life  of  my  wife,  Eleanor^  and  myself,  at  which 
death  may  last  happen.  But  in  case  my  said  son  shall  die  without 
lawful  tsstie,  and  before  he  poeeesoet  said  negroes,  in  case  thereof, 
my  will  and  desire  is,  that  the  whole  of  them  shall  goto  my  daugh. 
ter/'  and  in  case  his  ^'daughter  should  die  as  aforesaid/'  then  to  his 
second  daughter,  and  so  down  to  the  youngest  child.  The  son  died 
without  issue  in  the  lifetime  of  the  testator.  Held:  That  the  limi. 
tation  over  to  the  daughter,  w  good  as  an  executory  dcyise.  Edelen 
M.  MiddUton,  161. 

9,  The  fact  that  the  thing  devised  is  personal  property,  does  not,  per  se, 

make  a  general  failure  of  issue,  afler  which  it  is  limited  over,  mean 
a  definite  failure  of  issue.     Ih. 

10.  A  different  rule  prevails  in  the  interpretation  of  the  same  words  as  to 

limitations  over  after  a  failure  of  issue,  in  a  will  disposing  of  realty, 
and  a  will  disposing  of  personalty,  but  such  a  discrimination  is  never 
made  where  there  is  no  expression  or  circumstance  in  the  will  which 
the  court  can  lay  hold  of  as  evidence  of  some  intention  in  the  tes- 
tator, that  it  should  be  a  definite  failure  of  issue,     IL* 

11.  The  cases  of  Dallam  vs.  Dallam,  7  H,  fy  J.,  240.    Newton  ts,  Orif^ 

fith,  1  JET.  4-  O.,  Ill,  and  Driseoe  vs.  Briscoe,  S  O.  j-  J„  232,  as 
to  this  point  examined  and  explained.     lb. 

12.  In  this  case,  the  words  "and  before  he  possesses  said  negroes,"  are 

so  connected  with  the  proceeding,  as  to    show  that  the  testator 
meant  a  definite  failure  of  issue,  a  dying  without  issue  before  tho 
right  to  possess  the  property  devised  should  accrue.     Jb. 

13.  The  widow  of  the  testator  possessed  a  life  estate  in  the  negroes,  and  the 

remaining  interest  after  the  death  of  the  son  without  issue,  passed 
to  the  daughter  as  a  vested  remainder,  and  upon  her  death,  leaving 
issue  then  living,  such  vested  remainder,  became  the  property  of  her 
surviving  husband ;  the  surviving  husband  of  the  deceaeed  child  and 
only  issue  of  the  daughter,  has  no  claim  whatever  to  the  property. 

lb. 

14.  The  words,  ''failure  of  issue,"  were  not  designed  to  give  to  such  issue 

any  interest  in  the  property  bequeathed,  but  were  merely  used  as 
descriptive  of  the  event,  upon  tho  happening  of  which,  the  othcrwipe 
absolute  title  of  the  legatee  was  to  be  defeated,    lb. 

15.  The  rule  that  a  devise  of  land  without  words  of  perpetuity  or  in. 

heritance,  with  a  limitation  over  on  a  dying  without  issue,  enlarges 
the  estate  of  the  devisee  from  a  life  estate  to  an  estate  tail,  has  no 
applieation  to  such  bequests  of  personal  property.    lb. 

16.  In  bequests  of  personal  estate  without  words  of  perpetuity,  the  leg* 
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atoe  doM  not  take  o  mere  life  estate  which  can  he  enlarjred  by  aub- 
aeqoent  limitation,  but  an  abaolute  estate  which  ia  incapable  of  en- 
largement.   A.  '  ^ 
17.  The  reason  why  such  a  limitation  oyer  of  land  ia  equivalent  to  an 
express  devise,  ia,  because  if  there  should  be  iraue  at  the  death  of 
the  devisee,  the  limitation  over  could  not  take  effect  until  such  issue 
became  ettinct,  and  if  the  issue  were  not  in  such  a  case  to  take, 
there  is  nobody  who  could  under  the  will.    lb. 
18.  A  testator  directed  his  executors  to  sell  certain  real  estate,  and  as 
soon  as  the  proceeds  were  collected,  to  divide  the  same  into  eight 
equal  parts,  and  **  to  hold  one  share  in  their  hands  for  the  separ- 
ate use  and  maintainance  of  the  testator's  daughter  and  her  chil- 
dren, or  to  invest  the  same  in  lands  to  be  settled  in  trust  on  his 
said  daughter  and  her  heirs  forever,  for  the  sole  use  and  maintain- 
ance and  support  of  her  and  her  children,  without  the  control  of 
her  husband,  as  to  his  executors  should  seem  most  expedient." 
The  acting  executor  sold  a  part  of  the  land  and  retained  the  pro- 
ceeds in  his  hands,  not  being  able,  as  he  alleged,  to  invest  it  in 
lands.    Held:  That  the  testator  designed  that  the  principal  of  the 
sum  devised  to  his  daughter,  should  not  be  diminished;   that  the 
interest  alone  should  be  applied  to  her  maintainance  and  that  of 
her  children,  and  that  the  executor  was  bound  to  pay  interest  on 
the  sum  so  retained  by  him.     Worthington'a  ExcW  vs,  Oirin^s,  196. 
]19.  A.  testator  by  bis  will,  executed  in  1788,  devised  as  follows :  "  1  give 
and  bequeath  to  my  son  I.  D.,  the  use  of  the  plantation  whereon  I 
now  live,  to  him,  the  said  7.  D.,  during  his  natural  life,  and  if  it 
should  please  God  that  the  said  I.  D.  should  have  issue  born  of  his 
body  lawfully  begotten,  then  such  issue  after  the  death  of  the  said 
7.  D.I  to  have  the  aforesaid  devised  premises  in  fee  tail,  but  if  the 
said  /.  D.  should  die  without  issue  of  his  body  lawfully  begotten," 
then  over  to  his  son  T.  D.,  in  fee  simple.     Held  :  That  under  this 
devise,  J.  D.  took  only  a  life  estate,  and  not  an  estate  tail  general, 
and  that  the  rule  in  Shelley's  ease  does  not  apply,     Chelton  v«, 
Hender80n*s  Lessee,  439.  ^ 
90.  This  rule  is  not  an  imperious  rule  of  law  which  must  control  the  op. 
oration  of  a  will,  no  matter  how  clearly  a  contrary  intention  may  be 
expressed  upon  its  face,  but  it  is  a  rule  of  construction  that  must 
prevail,  except  in  cases  where  n  contrary  intention  satisfactorily 
appears  by  the  will  itself.     76.                 % 

21.  It  was  established  in  England  as  a  convenient  and  necessary  rule  of 

construction,  by  which  the  intention  of  the  testator  was  to  be  effec- 
tuated, not  defeated.      75. 

22.  Even  if  in  such  a  case  in  England,  the  technical  import  of  the  word 

<*  heirs**  should  be  regarded  as  conclusive  eviderico  of  the  intent  of 
the  testator,  that  the  rule  should  operate  and  f^nanieT^^'^^  ^^^  other 
expressions  in  the  will  indicating  a  contrary  ^^.  *  «et  it  does  not 
follow  that  the  same  principle  must  govern  ^  «fViet«  VVie  word 

»  heirs,**  is  not  used.     lb.  ^|0* 
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523,  The  word  ('issue,**  is  a  term  ofequivoeal  import,  beings  either  a  word 
of  limitation  or  of  purchase,  according  to  the  intent  of  the  testator, 
deduced  from  the  expressions  contained  in  the  will.  lb. 
24.  In  England,  every  inierence  is  in  favor  of  the  rights  of  primogeni* 
ture,  and  all  presumptions  are  in  favor  of  the  acquisition  of  title  to 
land,  by  descent  rather  than  hy  purchase.  Jb, 
525.  In  England f  the  word  "issue,*' when  used  in  a  will,  is  construed  a 
word  of  limitation  and  not  of  purchase,  unless  the  intent  of  the  tes- 
tator to  use  it  as  a  word  of  purchase,  is  so  conclusively  shown  bj 
other  expressions,  as  to  repel  such  an  interpretation.    lb. 

26.  In  this  State,  since  the  act  of  1766,  no  partialities  or  presumptions  in 

favor  of  primogeniture  or  heirs  at  law,  can,  as  applicable  to  a  case 
like  tlie  present,  be  said  to  exist.    Jb. 

27.  The  right  of  testamentary  disposition,  where  the  intent  of  the  testa* 

tor  satisfactorily  appears,  is  to  be  favored  and  fully  effectuated,  un- 
less in  contravention  of  some  established  principle  of  law,  over 
which  the  intent  of  the  testator  can  exert  no  control.  lb. 
528.  Courts  of  justice  will  be  astute  in  discovering  the  real  intent  of  the 
testator,  and  the  means  by  which  that  intent  is  to  be  carried  into 
effect     lb, 

29.  The  act  of  1786,  ch.  45,  abolished  the  right  of  primogeniture,  and 

made  all  estates  tail  general  thereafter  acquired,  to  descend  as  fee- 
simple  estates,  and  by  the  act  of  1782,  ch.  23,  an  estate  in  fectail 
may  be  conveyed  in  the  same  manner  as  an  estate  in  fee-simple* 

lb. 

30.  The  clear  intent  of  the  testator  in  this  will,  was  that  his  son,  /.  D  , 

should  enjoy  the  plantation  during  his  life,  and  if  he  should  have 
** issue,"  such  "issue,*'  after  his  death,  should  have  the  land  in  fee- 
tail.    Jb. 

31.  The  rule  in  ShelUy^s  eaUf  has,  in  this  State,  in  a  case  like  this,  no 

principle  of  reason,  expediency  or  policy  to  sustain  it,  and  it  would 
wholly  defeat  the  clearly  expressed  intent  of  the  testator.    lb, 

32.  This  court  cannot  assent  to  the  doctrine  that  the  rule  in  Shel- 

ley*9  case,  must  be  applied  without  reference  to  testamentary  inten- 
tion, as  applying  to  cases  since  the  act  of  1786,  ch.  45.  That  rule 
is  not  applicable  to  a  case  like  this.    Jb. 

33.  In  construing  wills  since  the  passage  of  the  act  of  1782  and  1786,  we 

must  look  not  merely  to  the  law  as  it  prevails  in  England^  but  to  its 
altered  condition  in  this  State,  since  the  passage  of  those  acti. 

Ih. 
See  Revocation  of  Willi,  ^c. 
Orphans  Court. 
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WITNESS. 

S«e  Evidence,  4,5. 
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